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ARGUED    AND    DETERMINED 


INTHB 


Sbn9tvm  tf oiitt  of  t^t  &UU  of  lLoiifttfans. 


WESTERN  DISTRICT,  AUGUST  TERM,  1824. 

(CONTINUED.) 


Abercrombie  v.  Caffraj  et  al.     Ill,  N.  S.  1  • 

A  widow  left  in  necemitoos  circumstancefl,  when  her  husband  died  rich,  ii  entitled  to 
the  marital  portion,  although  she  waa  married  and  resided  out  of  Looisiaoa,  a&dilll' 
hnaband  died  oat  of  this  state. 

FIFTH  District 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner,  widow  of  the  late  Lyman  Hardiof ,  daims  from 
his  son  and  heir  by  a  former  mariiage,  the  marital  portion^  on  an 
allegation  that  she  brought  no  dowry,  and  that  she  has  been  left  in 
necessitous  circumstances  although  her  husband  died  rich. 

The  marriage  was  contracted  in  the  state  of  Massachusetts.  The 
domicil  of  the  husband  being  at  the  time  in  the  state  of  Mississippi, 
and  continued  so  until  his  decease. 

Two  questions  have  been  raised  in  argument.  1.  Is  the  plaintiff 
entitled  to  the  mariial  portion?  2.  If  she  be,  whether  she  should 
take  the  usufruct,  or  the  full  property  of  the  fourth  part  of  the  estate? 

The  difficulty  of  deciding  the  first  question,  arises  from  the  conflict 
of  two  general,  and  well  established  principles  of  jurisprudence. 

The  plaintiff  contends,  that  real  estate  on  the  death  of  the  owner, 
must  be  distributed  according  to  the  laws  of  the  country  where  it  is 
situated. 

The  defendanfs  urge,  that  it  is  in  virtue  of  the  contract  of  marriage 
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[Abercrombie  v.  Caffraj  et  dL] 

the  plaintiff  can  have  any  claim  on  the  estate,  and  that  this  contract 
must  he  governed  by  the  laws  of  the  husband's  domicil. 

We  think  the  rule  first  mentioned  must  prevail.  The  law  speaks 
generally  of  the  wife,  without  distinguishing,  whether  she  be  domiciled 
in  this  state  or  qot.  It  admits  a  foreign  heir  to  take  the  property,  and 
we  are  unable  to  see  why  it  should  reject  the  widow,  who  is  a  stranger, 
for  her  portion.  It  is  true,  that  in  virtue  of  a  contract  made  in  another 
country  she  obtained  the  quality  of  wife;  but  if  it  be  no  objection  to 
the  child  that  he  proceed  from  a  marriage  out  of  the  jurisdiction  of 
the  state,  no  satismttory  reason  has  suggested  itself  to  us,  why  this 
circumstance  should  operate  against  the  widow,  who,  according  to 
our  law,  is  considered  in  iY\e  light  of  an  heir,  and  takes  by  inheritance. 
Partida,  6, 1 3,  7. 

The  strongest  reason  that  can  be  offered  against  her  right  is,  that 
in  contracting  in  another  country,  she  intended  to  be  governed  by  its 
laws  in  every  thing  relating  to  her  marriage.  Admitting  this  to  be 
true,  it  cannot  be  considered  as  an  abandonment  on  her  part,  or  re- 
nunciation of  the  advantages  which  the  positive  laws  of  other  coun- 
tries might  confer  on  her.  A  marriage  in  Scotland,  entitles  the  wife 
to  dower  of  her  husband's  real  estate  situated  in  England.  2  Henry 
Blackstone,  146;  2  Johnson's  Cases,  29. 

The  judge  of  the  court  of  probates,  to  whom  this  claim  was  first 
presented,  directed  that  as  the  intestate  left  a  child,  the  widow  should 
only  take  the  one-fourth  of  the  estate  in  usufruct  On  an  appeal  to 
the  district  court,  the  judge  of  that  tribunal  considered  she  was  entitled 
to  the  one-fourth  in  full  property.  The  reason  assigned  here  for  that 
decree  is,  that  the  child  of  the  deceased  proceeded  from  a  former 
marriage,  and  that  by  the  Roman  law,  the  wife  on  such  an  event 
took  not  as  an  usufructory,  but  as  owner,  and  that  such  was  the  law 

of  Spain. 

By  the  law  of  the  PartidaSy  already  cited,  it  is  declared  "  that  if 
the  husband  should  not  leave  his  wife  the  means  of  living  indepen- 
dently, and  she  should  not  possess  them  herself,  she  may  inherit  one 
fourth  of  the  whole,  notwithstanding  he  should  leave  children. 

By  our  Code, a  wife  under  the  same  circumstances  has  a  right  "to 
take  out  of  the  succession  of  the  deceased,  what  is  called  the  marital 
portion — that  is,  the  fourth  part  of  said  succession  in  full  property  if 
there  be  no  children.'*^    Civil  Code,  334,  art.  55. 

This  law  clearly  repeals  that  of  the  Partida^y  by  virtue  of  which 
the  widow  took  whether  there  were  children  or  not,  and  without  dis- 
tinguishing from  what  marriage  they  sprung.  It  would  be  strange 
then  to  hold  that  the  right  given  her  by  the  positive  law  of  Spain  to 
claim  the  one-fourth  in  full  property  was  taken  away  by  our  Code; 
but  that  a  provision  of  the  Roman  law  to  the  same  effect  is  still  binding 
here,  and  that  too,  because  it  was  in  force  in  that  country,  whose 
direct  legislation  on  the  same  subject  has  been  repealed. 

But  that  law  could  not  have  been  in  force  there;  for  as  we  have 
already  seen,  the  wife  took  one-fourth  in  full  property  whether  the 
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husband  left  children  or  not.  Consequently  all  inquiry  as  to  the 
mother  was  done  away,  for  whether  they  were  her  children,  or  her 
husband's  by  a  foraier  wife,  the  result  was  the  same. 

Independent  of  this  reason,  it  is  satisfactorily  shown  to  us,  that  the 
provisions  of  the  Roman  law  on  the  subject  of  marital  portion  were 
not  of  authority  in  Spain .  Febrero  states,  that  according  to  the  juris- 
prudence of  Rome,  where  the  children  were  three  or  four,  the  widow 
only  took  a  child's  part;  but  that  this  rule  was  not  observed  in  Spain, 
because  the  law  of  the  Partidas  made  no  distinction  as  to  the  number. 
FebrerOj  p.  2,  lib.  2,  cap.  3,  seci.  4. 

On  the  same  principle  we  must  decide  this  case.  Our  law  makes 
no  distinction  between  children  of  the  different  marriages,  and  we 
cannot.  This  rule  of  construction  is  almost  daily  acted  on  by  this 
court.  We  could  not  adopt  that  contended  for,  without  doing  a  great 
violence  to  the  text.  The  Code  says  the  widow  shall  have  the  fourth 
in  full  property,  if  there  be  no  children.  Were  we  to  give  the  plaintiff 
the  one-fourth,  when  the  intestate  has  left  a  son,  we  would  be  doing 
one  of  two  things;  either  disobeying  the  express  words  of  the  law, 
or  saying  that  a  descendant  of  a  former  marriage  was  not  one  of 
fais  children. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed;  and  it  is  further 
crrdered,  adjudged  and  decreed,  that  the  judgment  of  the  probate  court 
be  also  annulled,  inasmuch  as  it  gives  to  the  plaintiff  a  portion  of  the 
personal  estate;  and  proceeding  to  give  such  judgment  asinour  opinion 
onght  to  have  been  given,  it  is  ordered  and  decreed  that  the  plaintiff 
do  recover  of  the  defendants  possesion  of  one-fourth  part  of  the  real 
estate  of  which  Lyman  Harding  died  owner  in  this  state,  to  be  held 
mod  enjoyed  by  the  said  plaintiff  in  usufruct,  for  and  during  the  term 
of  her  natural  life,  subject  however  to  the  payment  of  one-fourth  part 
of  the  debts  due  by  the  succession  of  said  Harding,  and  further  that 
the  defendants  pay  the  costs  in  the  court  of  probates,  and  the  plaintiff 
those  of  the  appeals. 

Baker ^  foe  the  plaintiff. 

JSrownsofij  for  the  defendants. 
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t 

A  jadgment  u  valid,  although  the  sam  adjudged  be  not  stated  therein,  when  the  sum 

appears  on  record. 

t 

FIRST  District. 

Martin,  J.,*  delivered  the  opinion  of  the  court. 

The  plaintiffs  having  taken  out  execution  to  the  district  court,  on 
the  judgment  rendered  here,  at  September  term  1821,  10  Martin^ 
225y  the  defendant  obtained  an  injunction,  which  was,  on  argument, 
sustained,  and  the  plaintiffs  appealed. 

The  defendant's  counsel  urges  that  the  judgment  of  this  court 
was  for  costs  only,  at  all  events  that  no  particular  sum  being  men^ 
tioned  in  it,  it  is  too  vague  and  uncertain.  He  contends  that  there 
ought  to  have  been  in  the  judgment  an  express  reference  to  the  peti- 
tion, in  which  a  definite  sum  is  claimed,  or  to  the  process  verbal  of 
the  sale  annexed  thereto,  by  which  the  price  of  the  land,  sold  to  the 
defendant,  is  ascertained. 

We  reversed  the  judgment  of  the  district  court  and  gave  judgment 
for  the  plaintiffs  with  costs.  It  is  therefore  clear  that  the  judgment 
was  not  for  costs  only. 

If  the  concluding  sentence  of  the  judgment  be  considered  aloof 
from  the  record  and  the  preceding  parts,  it  is  clear  that  the  judgment 
being  for  no  definite  sum  is  too  vague,  and  uncertain,  but  the  judg- 
ments of  the  court  include  the  reasons  by  which  the  judges  arrive  to 
the  conclusion,  which  the  constitution  and  laws  require  them  to 
insert. 

In  the  6ase  now  under  consideration  the  judgment  begins  by  an 
abstract  of  the  pleadings.  It  is  first  said  the  plaintiffs  sue  for  the 
price  of  a  tract  of  land,  purchased  by  the  defendant;  it  is  next  stated 
that  the  latter  resists  (he  payment  on  a  plea  of  the  general  issue,  an 
allegation  that  a  claimant  of  the  land  forbade  the  sale,  and  an  objec- 
tion is  taken  to  a  document  being  in  another  than  the  national  lan- 
guage. 

The  judgment  next  proceeds  to  state  that  the  plaintiffs  established 
the  sale,  which  the  defendant  denied,  and  it  is  expressly  declared 
that  the  plea  of  the  general  issue  is  unsupported;  that  the  defendant 
gave  no  evidence  of  the  alleged  claim,  nor  of  the  sale  being  forbidden; 
and  th&  objection  to  the  document  being  in  the  French  language  is 

*  PoRTiR,  J.,  did  not  join  in  this  opinion,  having  been  of  counsel  in  the  cause. 
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overruled.  The  coart  next  annuls  the  judgment  appealed  from,  and 
judgment  is  entered  for  the  plaintiflfs  with  costs. 

Now,  it  is  clear  that  the  judgment  is  for  the  consideration-money 
of  the  sale,  the  price  of  the  land,  for  that  is  what  the  plaintifib 
demand  in  the  petition,  and  their  right  to  which  they  support  by  the 
process  verbal  of  the  sale,  annexed  thereto.  This  sufficiently  appears 
from  an  inspection  of  the  record.  Id  certum  est^  quod  cerium  reddi 
potest  Yet  if  the  law  requires  that,  where  the  judgment  does  not 
name  enunciatively  a  determinate  sum,  it  should  contain  an  expiess 
reference'  to  the  record  or  autos^  the  judge  a  quo  was  correct  in 
granting  and  sustaining  the  injunction. 

Fehrero^  it  is  true,  states,  that  this  express  reference  is  required; 
but  a  close  view  of  the  text  of  the  law,  which  he  comments,  leads  us 
to  a  different  conclusion. 

^  We  also  say  that  if  the  judge  does  not  declare,  in  his  judgment, 
with  certainty  the  sum  for  which  he  condemns;  if  he  makes  use  of 
words  from  which  it  may  be  inferred,  with  certainty,  that  the  defen- 
dant is  absolved,  or  cast  in  the  suit;  if  in  such  case,  the  sum  in  dt^ 
pute  be  written  in  the  record,  then  the  judgment  is  valid.'*  Furt.  3, 
IBS,  16. 

The  court  in  the  judgment  under  consideration  did  not  declare  exf- 
pressly  the  sum  to  be  paid  by  the  defendant:  from  the  expression 
used,  it  is  to  be  inferred  with  certainty  that  the  defendant  was  cast, 
since  the  judgment  is  for  the  plaintiffs,  and  the  sum  claimed  was 
written  in  the  record,  viz.  in  the  petition  of  which  the  judgment  con«- 
tains  an  abstract:  it  then  follows  in  the  language  of  the  statute,  that 
the  judgment  is  valid,  and  ought  to  be  executed. 

The  action  was  literally  that  of  debt  of  the  common  law,  brought 
for  a  sum  due  on  a  matter  of  record,  in  which  the  judgment  is  quod 
querens  recuperet  debilum  suum. 

The  defendant  made  no  partial  defence.  He  did  not  pretend  that 
a  less  sum  was  due  than  the  one  claimed.  He  put  the  plaintiffs  on 
strict  proof  of  the  allegations  in  the  petition,  made  an  allegation  whieh 
he  did  not  support  by  evidence,  and  an  objection  which  the  court 
overruled;  the  judgment  declares  the  plaintiffs  supported  their  allega- 
tions; judgnotent  then  followed  as  a  matter  of  course,  for  what  was 
claimed;  the  price  bidden  for  the  land,  by  the  vendee  and  defendant^ 
as  appears  from  the  record  and  written  evidence. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  the  in- 
junction dissolved,  and  that  the  defendant,  and  appellee  pay  costs  in 
Doth  courts. 

Simon^  for  the  plaintiff^. 

Brournson^  for  the  defendant 


1* 
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Broussard  v.  Duhamel.     Ill,  N.  S.  11. 

When  the  witness  has  an  interest  in  the  qaestion  to  be  determined  and  none  in  the  event 
of  the  suit,  the  objection  goes  to  his  credibility,  not  to  bis  oompetenrj. 

Purchasers  under  the  same  title,  without  partition,  cannot  prescribe  against  each  other, 
bj  the  lapse  of  ten  years. 

FIFTH  District 

Mathews,*  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiff  sues  for  the  recovery  of  a  certain  tract  of 
land,  in  the  possession  of  the  defendant:  who  pleads  in  his  answer  the 
general  issue  and  also  inserted  therein  a  prayer  that  his  immediate 
vendors  should  be  cited  in  warranty,  &&  They,  on  coming  in 
pleaded  the  general  issue  and  title  to  the  property  supported  by  the 
prescriptions  of  ten  and  thirty  years,  and  cited  their  vendors  in  war- 
ranty, &c.,  whose  answer  makes  no  change  in  the  defence  of  the  suit, 
neither  does  the  answer  of  oihers  cited  in  the  same  manner  make  any. 
In  the  course  of  the  trial  in  the  court  below  exceptions  were  taken  to 
the  admissibility  of  testimony  offered  in  the  cause.  We  have  care- 
fully examined  all  the  bills  of  exceptions  as  contained  in  the  record, 
and  find  no  error  in  any  of  the  opinioiisof  the  judgea  qttOf  by  which 
he  admitted  the  evidence  complained  of:  however  he  may  have  erred 
in  the  inferences  drawn  from  said  testimony.  It  appears  to  us  that 
there  is  only  one  of  those  exceptions,  on  which  a  shadow  of  doubt 
can  rest,  that  which  relates  to  the  indirect  interest  of  the  witnesses. 
But  we  are  of  opinion  that  their  interest  is  only  in  the  question,  not 
in  the  event  of  the  suit,  and  is  applicable  to  their  credibility,  not  to 
their  competency.  Having  thus  disposed  of  the  bills  of  exception,  it 
becomes  necessary,  for  us  to  extract  from  the  mass  of  testimony  sent 
up  in  the  record,  such  facts,  as  are  required,  6B.irly  to  investigate  and 
justly  to  decide  on  the  claims  of  the  parties. 

The  evidence  of  the  case  shows  that  both  plaintiff  and  defendant 
claim  the  property  iu  dispute  under  the  same  original  title;  a  conces- 
sion or  grant  to  Led6e.  After  his  death,  his  succession  was  sold  by 
competent  authority.  Amongst  other  things  belonging  thereto  was 
a  tract  of  land  containing  eighty  arpcns  front  on  the  eastern  side  of 
the  bayou  Teche,  which  was  sold  out  to  purchasers  in  parcels,  of  from 
ten  to  twelve  arpens  front;  beginning  the  sale  at  the  upper  limit  of 
said  original  tract,  adjoining  the  land  of  Declouet,  and  continuing  to 
nU  down  to  the  boundary  of  the  land  of  one  Le  Beau,  who  held  by 

*  FoBTRR,  Jn  did  not  join  in  this  opinion,  hning  Iwen  of  cowimI  in  the  canae. 
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g;rant  from  the  then  existing  government  of  the  province  of  Lonisiana; 
but  whether  his  concession  was  older  or  younger  than  that  of  Led^e, 
is  not  shown  by  the  evidence.    At  this  sale  the  plaintiff  became  the 
purchaser  of  several  of  these  parcels,  and  has  since  acquired  title 
from  others  who  purchased,  so  as  now  to  claim  forty-two  arpens  in 
front;  three  of  which  (as  it  appears  by  the  return  of  the  surveyor, 
who  was  ordered  by  the  district  court  to  make  the  survey  of  the 
premises  in  dispute,)  on  the  lower  side,  are  now  in  possession  of  the 
defendant;  who  derives  title  from  a  purchaser  at  said  public  sale, 
who  bought   ten  arpens  immediately  adjoining  below  the  above 
mentioned  forty-two.    It  does  not  appear  that  the  land  of  Ledge's 
succession,  thus  sold,  was  ever  regularly  and  entirely  laid  out  and 
partitioned,  amongst  all  the  purchasers,  in  conformity  with  the  proces* 
verbal  of  the  sales.    Some  time  after  said  sale,  one  or  two  of  the 
buyers  procured  to  be  set  apart  for  them  so  much  of  said  original 
grant  as  they  supposed  to  be  their  portions,  by  a  surveyor  named 
Gonsoulin;  who  fixed  metes  and  boundaries,  for  which  the  warran- 
tors of  the  defendant  now  contend;  and  on  which  they  rest  their  title^ 
and  claim  by  prescription.    These  limits,  it  further  appears  from  tlie 
evidence,  were  located  and  marked  in  the  preseiKe  of  several  of  the 
claimants  by  purchase  at  the  sale  of  tlte  succession  of  Led6e,  and 
amongst  whom  the  vendor  to  the  plaintiff  was  present,  when  the 
land  was  laid  off  to  him  as  above  stated,  and  also  the  person  who 
claimed  the  adjoining  ten  arpens  below  and  that  these  two  tracts  or 
parcels  of  land  had  been  held,  possessed  and  occupied  accordnig  to 
these  limits,  for  upwards  often  years  previous  to  the  comniencenient 
of  this  action.     On  this  possession  accompanying  the  location  of  their 
claims,  which  placed  within  the  limits  of  the  tract  claimed  by  the 
defendant,  the  land  now  in  dispute,  he  claims  title  in  virtue  of  the 
prescription  of  ten  years.     Whether  the  original  or  first  purchasers  of 
the  land  from  Led^'s  succession  be  considered  as  tenants  in  common, 
or  co-proprietors  of  Ihe  whole  part  sold  to  them  without  real  and 
fixed  limits,  or  be  viewed  in  the  light  of  separate  and  distinct  proprie* 
tors,  each  of  the  parcel  which  he  purchased  by  a  certain  quantity  of 
front  on  the  bayou,  easily  to  be  ascertained  by  the  mode  of  sale 
adopted  by  the  officers  who  effected  it,  as  they  fixed  the  limit  from 
which  the  firet  parcel  was  to  commence;  the  result  of  the  present 
dispute  would  in  our  opinion  be  the  same.    If  they  held  in  common, 
no  one  of  the  co-proprietors  could  acquire  title  to  any  particular  part 
of  the  common  property,  except  by  regular  partition  between  all 
those  who  were  interested.     If  their  claims  were  so  separated,  by 
imaginary  limits*  as  to  give  a  separate  interest  and  title  to  each 
individual  to  a  certain  pariiel,  designated  by  beginnings  and  quantity 
in  front,  then  neither  of  them  could  justly  pretend  title  to  any  portion 
of  the  whole  part  beyond,  or  different  from,  the  particular  part  sold 
to  him  by  these  unmarked  limits  expressed  in  the  proces-verbal  of  the 
sale,  unless  by  regular  purchase  fnim  the  person  who  had  acquired 
title  by  the  probate  Bale.    It  is  not  shown  on  the  part  of  the  defend- 
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ant  that  the  persons,  under  whom  he  claims,  ever  acquired  title  by 
purchase,  donation,  or  in  any  other  way,  from  the  person,  to  whom 
the  land  in  dispute  was  stricken  oflf  at  the  public  sale  of  Led^'s 
succession.  The  title  on  which  they  presume  to  bottom  the  ten  years' 
prescription,  is  founded  solely  on  the  surveys  and  limits  fixed  by 
Gonsoulin.  Surveying  land  and  placing  boundaries,  by  the  request 
of  parties  who  have  evidently  mistaken  the  proper  location  of  their 
titles,  ought  not  to  destroy  the  rights  of  either  party,  or  in  any  manner 
diange  their  titles  to  the  prejudice  of  either  one,  or  the  other.  In 
other  words,  the  simple  act  of  surveying,  fixing  boundaries,  and 
taking  possession  in  furtherance  of  such  proceedings,  cannot  create  a 
title.  Such  possession  m^ht  probably  be  a  basis  for  the  longest  pre- 
•scription. 

But  buying  without  title  is  no  foundiation  for  the  long  prescription. 
We  are  of  opinion  that  the  defendant  and  his  vendors  have  possessed 
the  disputed  premises  in  error,  and  without  a  title,  under  which 
they  can  profit  by  the  prescription  of  ten  years,  and  they  have  not 
acquired  by  that  of  thirty  years.  Tlie  error  which  appears  to  have 
taken  place  in  the  location  o(  the  titles  acquired  by  the  purchaser  at 
the  sale  of  Led6e,  and  which  seems  to  have  remained  unrectified  in 
the  hands  of  all  subsequent  holders,  was  occasioned  by  the  conduct 
of  the  parties,  and  the  surveyor,  in  commencing  the  actual  division 
of  the  land  at  Le  Beau's  line  below,  instead  of  that  of  De  Clouet 
above,  the  point  established  by  the  ternis  of  the  original  sale.  If  the 
tvue  principles  of  that  sale  had  been  pursued  in  locating  ihe  titles  of 
the  buyers,  error  and  conflict  of  claims  would  have  been  avoided. 

Upon  a  view  of  the  evidence  and  law  of  the  case,  we  are  unable 
to  discover  any  thing  which  can  materially  distinguish  it  from  that  of 
Babineau  v.  Cormier,  adjudged  at  the  last  term  of  this  court.  Vol.  3, 
666. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  reversed  and  anmilled;  and  it  is  further 
ordered,  adjudged  and  decreed,  that  the  plaintiff  do  recover  from  the 
defendant,  three  arpens  in  from  by  the  ordinary  depth  of  forty,  being 
the  land  claimed  by  the  former  in  this  suit  and  that  which  is  really  in 
dispute  between  the  parties,  as  appears  by  the  evidence  in  the  cause, 
and  the  survey  and  plat  of  the  surveyor  Johnston,  made  and  execiUed 
by  order  of  the  court  below,  with  costs  in  both  courts.  And  it  is 
further  ordered,  adjudged  and  decreed,  that  the  case  be  remanded  to 
the  district  court  for  the  purpose  of  assessing  damages  against  the 
warrantors.  ^ 

Simon  and  Baker^  for  the  plaintiff 

Brownson,  for  the  defendant. 
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White  et  ah  v.  Brown  et  al.     Ill,  N.  S.  17. 

FIFTH  District 

Decided^  that  the  law  of  March  14th,  1823 — providing  that  unless 
the  sum  of  money  specified  in  a  note,  bill,  &c.  to  be  due  or  payable, 
be  expressed  in  words  at  full  length  when  made  or  drawn  in  or  out 
of  this  state,  except  that  when  made  out  of  the  state,  it  be  shown  to 
be  made  according  to  the  laws  and  usages  of  such  state,  it  shall  not  be 
obligatory,  or  admissible  as  evidence  of  a  debt — was  introductory  of  a 
principle  entirely  new  to  the  law  merchant;  Nugent  v.  Roland,  12 
Martin f  659;  Debuys  &  Longer  v.  Mollere,  2  Martin^  N.  S,  625.  It 
only  governs  notes,  &c.,  made  after  its  passage:  tbe  law  must  be  read 
together  with  the  article  of  the  Civil  Code,  4,  7,  which  declares  that 
the  law  disposes  of  the  future^  it  has  no  retrospective  effect. 


Martin  v.  Reeves  eh  al.     Ill,  N.  S.  22. 

FIFTH  District. 

This  was  an  action  to  rescind  a  sale,  alleged  to  have  been  made  in 
fraiid  of  creditors. 

Held^  the  acts  of  the  vendor,  after  the  sale,  are  against  the  vendee 
evidence  of  fraud  in  the  vendor:  so  are  his  declarations  as  part  of  the 
res  gesta;  but  neither  is  evidence  of  fraud  in  the  vendee. 

Martin,  J.,  said:  — 

There  cannot  be  fraud  in  the  vendee  unless  there  be  fraud  in  the 
vendor;  the  defendants  have,  therefore,  to  establish  the  fraud  of  the 
latter.  For  this  purpose  they  gave  evidence  of  the  conduct  and  de- 
clarations of  the  latter  after  the  sale  to  the  plaintiff;  his  continued 
possession  and  contract  of  the  premises;  his  hiring  and  selling  part  of 
the  property  conveyed  to  the  plaintiff  in  the  same  deed  wiih  the 
premises;  his  acting  and  holding  himself  out  as  the  real  owner  of  the 
premises;  Fraud  is  seldom  established  by  direct  evidence.  The 
proof  of  it,  in  most  cases,  results  from  numerous,  grave,  and  con* 
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cordant  presumptions ;  for  this  purpose,  the  conduct  of  one  of  the 
parties  and  his  declarations  are  part  rerum  gestarum — all  proper 
evidence  to  establish  fraud  in  him.  They  are  not,  however,  evidence 
of  fraud  in  the  vendee ;  and  if  there  be  no  other  evidence  the  fraud 
of  the  latter  is  totally  destitute  of  proof.  It  is  in  this  sense  that  what 
fell  from  the  court  in  the  case  of  Highlander  v.  Fluke  ef.  al.  5  Martin^ 
442,  is  to  be  understood.  On  the  same  principle  the  existence  of 
creditors  to  be  defrauded  may,  and  in  many  cases  must,  be  estab- 
lished by  the  admission  of  the  vendor,  or  by  judgments  obtained 
against  him,  which  are  prima  facie^  though  not  conclusive  evidence 
against  the  vendee,  who  was  not  a  party  thereto.  After,  by  such 
means,  the  fraud  of  the  vendor  is  established,  the  party  seeking  relief 
has  yet  to  establish  that  of  the  vendee — his  participation  in  that  of 
the  former;  for  this  purpose  the  evidence  excepted  to  cannot  avail. 


Todd  et  oLv.  Andrews.    Ill,  N.  S.  25. 

No  appeal  lies  from  an  order  to  transfer  a  cause.    What  is  grrievance  irreparable? 

FIFTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  appeal  has  been  taken  from  an  order  of  the  judge  of  the  dis- 
trict court  transferring  this  case  to  a  neighboring  district,  in  conse- 
quence of  his  standing  in  such  relation  to  the  plaintiff  as  forbids  him 
fitting  in  the  cause. 

It  has  been  more  than  once  decided  in  this  court,  and  that  after 
much  deliberation,  that  the  transferring  a  cause  from  one  district  to 
another  for  trial,  was  not  such  an  irreparable  injury  as  authorised 
an  appeal.  The  court  has  uniformly  acted  on  the  idea  that  mere 
delay  was  not  a  grievance  which  required  the  interference  of  this 
tribunal.     3  Martin,  171;  9  Ibid,  492;  10  Ibid.  443;  11  Ibid.  268. 

The  appellant,  however,  conceives  that  his  case  can  be  distin- 
guished from  those  in  point  of  fact,  or,  if  not  in  fact,  that  at  least 
there  is  an  important  consideration  of  law,  which  has  escaped  the 
attention  of  counsel  and  the  court  in  the  previous  discussions  of  this 
subject. 

He  insists,  that  if  his  cause  has  been  transferred,  when  by  law  it 
should  not,  the  judge  of  the  neighboring  district  can  have  no  cogni-* 
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sance  of  it;  and  hence  he  concludes  that  the  injury  is  irreparable  to 
him,  and  the  court  should  at  once  correct  it. 

In  point  of  fact,  all  the  other  cases  decided  in  this  court  on  this  point 
presented  the  same  feature  as  this;  that  is,  it  was  contended  they  were 
illegally  removed. 

The  point  of  law  now  raised  was  not  discussed  in  them,  because 
the  first  question  to  be  decided  in  all  these  cases  is,  whether  the  deci- 
sion be  such  as  will  authorise  an  appeal.  Unless  it  is  found  of 
that  description  the  merits  of  the  decision  cannot  be  gone  into.  The 
general  rule  on  this  subject  is,  that  wherever  the  party  can  be  relieved 
on  a  final  judgment,  the  grievance  is  not  such  an  irreparable  one  as 
requires  the  aid  of  this  court  at  an  earlier  period.  It  is  certain,  that 
the  error  complained  of  here  (if  it  be  one)  can  be  relieved  after  final 
judgment;  and  we  are  clear  there  is  nothing  to  authorise  us  to  inter- 
fere at  the  present  stage  of  the  proceedings. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  appeal  be 
dismissed,  with  costs. 

Toddy  in  propria  persona, 

Lesassiery  for  the  defendant. 


Farquift  v.  Finch  et  al.    Ill,  N.  S.  ^7. 

FIFTH  District. 

If  a  case  be  remanded,  with  the  view  of  correcting  a  partial  error,, 
the  district  judge  acts  correctly,  in  assuming  a  former  report  of 
referees  not  excepted  to,  as  the  state  of  the  accounts  between  the 
parties,  and  in  ordering  -a  partial  reference  only,  with  a  view  to  com- 
ply with  this  decision  of  the  Supreme  Court. 
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Boissier's  Syndics  v,  Belair  et  al.     Ill,  N.  S.  29. 

FIFTH  District. 

The  decision  of  the  judge  a  quo  invariably  prevails  in  the  Supreme 
Court,  on  questions  of  fact  when  it  is  not  manifestly  erroneous. 


Pintard  et  al.  v.  Deyris.     Ill,  N.  S.  32. 

The  parchaser  at  a  sale  by  order  of  the  coart  of  probates  is  not  entitled  to  the  action  of 

redhibition. 

FIFTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  defendant,  sued  for  the  price  of  a  negro  woman  purchased  by 
him  at  a  probate  sale  of  the  succession  of  Henry  Pintard,  deceased, 
pleads,  that  the  slave  at  the  time  of  the  sale  was  afflicted  with  red- 
hibitory defects,  which  rendered  her  totally  unfit  for  the  purpose  for 
which  she  was  acquired. 

The  plaintiffs  meet  this  defence  by  averring,  that  the  action  of  red- 
hibition does  not  take  place  in  sales  made  by  authority  of  justice, 
and  insist  that  the  sale  made  in  the  instance  before  us  by  order  of 
the  court  of  probates,  is  such  a  one  as  is  contemplated  by  the  article 
of  our  Civil  Code  in  which  'this  matter  is  treated  of.  Civil  Code, 
35,  art  74. 

Of  this  opinion  was  the  judge  who  tried  the  cause  in  the  first 
instance,  and  such,  also,  is  the  conclusion  we  have  come  to. 

The  evidence  shows,  that  the  sale,  at  which  the  defendant  pur- 
chased the  slave,  for  the  price  of  which  he  is  now  sued,  was  made  in 
virtue  of  a  decree  of  the  court  of  probates.  It  comes  therefore  within 
the  very  letter  of  the  law — it  is  a  sale  made  by  authority  of  justice. 

This  is  sufficient,  and  we  might  conclude  by  sayiifg,  as  we  have 
often  said,  that  where  the  law  does  not  distinguish  we  could  not.  We 
think  it  proper,  however,  to  notice  the  principal  argument  offered 
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against  this  constructiony  and  state  the  reason  why  it  has  not  prevailed 
with  us. 

It  was  contended  that  the  article  of  the  Code  already  cited,  although 
so  general  in  its  expressions,  clearly  contemplated  the  case  of  forced 
sales,  made  to  enforce  the  decrees  of  courts  at  the  demand  and  suit 
of  persons,  other  thaa  the  owners  of  the  property ;  and  that  it  was  con- 
trary to  justice  and  equity,  to  apply  the  rule  to  cases  where  the  sale 
was  provoked  by  the  owner,  or  his  representatives,  and  made  for  his, 
or  their  benefit. 

The  justice  and  equity  of  introducing  such  a  provision  in  any  case 
may  be  a  subject  of  doubt,  as  it  exposes  the  purchaser  to  be  greatly 
deceived  in  regard  to  the  latent  defects  to  which  property,  such  as 
that  sold  here  is  subject:  and  its  policy  too  maybe  questioned,  as  pur- 
chasers at  public  auction  will  not  bid  with  such  freedom,  nor  give  so 
high  a  price,  when  they  do  not  bid  with  security,  and  are  not  protected 
against  fraud.  But  these  were  considerations  for  the  lawmaker,  not 
for  this  court.  And  were  we  to  enter  into  them,  we  could  not  re- 
cognise the  distinction  for  which  the  defendant  contends.  The  absence 
of  equity  in  such  a  defence,  appears  as  great  in  the  case  of  a  forced 
sale,  as  that  which  was  directed  here.  We  are  unable  to  see  any 
good  reason  why  a  defendant  in  an  ordinary  action  should  have  his 
debts  paid  by  a  diseased  and  defective  slave  sold  as  a  sound  one,  and 
the  buyer  be  without  remedy;  and  yet,  that  at  a  sale  made  by  order 
of  the  court  of  probates,  to  pay  the  debts  of  a  succession,  and  settle 
the  estate,  the  purchasers  at  public  auction  should  have  the  right  to 
be  relieved.  The  equity  of  both  appears  to  us  equal.  At  all  events 
no  such  differeoce  has  been  shown,  as  to  authorise  us  to  make  the^ 
distinction  contended. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judigment 
c£  the  district  court  be  affirmed,  with  costs. 

Baker,  for  the  plaiqtiffs. 

Brtni  and  Fennessy,  for  the  defendant. 


Reynolds  v.  Buford.     HI,  N.  S.  35. 

FIFTH  District. 

■ 

The  endofser's  residence^  being  only  at  six  miles  distance:  Held^ 
that  three  or.  four  days  ar*  too  great  a  delay  in  giving  him  notice. 
Hill  V.  Martin,  12  Mariin^  177. 
Vol.  Ill— « 
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Broussard  v.  Bernard  et  al.    Ill,  N.  S.  37. 

A  husband  can  only  sue  the  heirs  of  his  wife,  in  the  district  conrt,  in  order  to  establisb 
contradictorily  with  them  the  amount  of  the  debts  of  the  community. 

FIFTH  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

An  action  was  commenced  against  the  present  plaintiff  in  the  dis- 
trict court  in  1819  by  the  defendants,  heirs  of  his  wife,  to  set  aside  a 
sale  made  by  him,  on  the  ground  of  its  being  made  in  fraud  of  their 
rights.  The  parties  agreed,  and  it  was  adjudged  that  the  sale  be  set 
aside,  and  that  he  should  keep  the  property  at  its  estimated  value,  and 
to  pay  the  residue  to  the  heirs,  after  the  debts  of  the  community  were 
discharged. 

The  present  suit  is  brought  to  establish,  contradictorily  with  the 
heirs,  the  amount  of  the  debts.  They  pleaded  that  the  estimation 
was  made  in  fraud,  &c.  During  the  trial  the  district  judge  conceived 
that  he  had  no  jurisdiction  of  the  first  suit,  so  far  as  its  object  was  the 
liquidation  of  the  succession;  he  therefore  reversed  all  the  former  part 
of  his  judgment  relating  thereto,  and  left  in  force  that,  which  annulled 
the  sale.    The  plaintiff  appealed. 

This  court  has  decided  in  the  case  of  Turner  v.  Collins,  1  Martin^ 
N,  S.y  371,  that  the  surviving  partner  may  demand  from  the  heirs  of  the 
deceased  a  division  of  the  partnership  property  in  the  district  court. 
A  suit  for  such  a  partition  presupposes  a  liquidation;  nay,  the  pay- 
ment of  the  debts.  Its  object  is  to  compel  the  holder  of  the  property 
to  surrender  it;  the  creditors  of  the  succession  are  not  interested  in  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  last  judg- 
ment of  the  district  court  be  annulled,  avoided  and  reversed,  and  that 
the  case  be  remanded  for  further  proceedings,  and  that  the  defendants 
and  appellees  pay  costs  in  this  court. 

Brownson^  for  the  plaintiff. 

SimoTif  for  the  defendants. 
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Phillips  V.  Paxton  et  al.     Ill,  N.  S.  39. 

The  Dame  of  one  of  the  partnen  maj  be  the  turn  toeidl  of  the  firm,  and  the  other  partners 
are  bound  bj  contracts  entered  into  by  him,  whose  name  is  used,  in  bis  individaal 
name  in  such  case. 

SIXTH  District. 

PoBTER,  J.y  delivered  the  opinion  of  the  court. 

This  action  was  commenced  on  a  promissory  note,  executed  by 
Paxton.  Gorton's  liability  is  averred  on  the  ground  of  his  being  a 
partner  of  Paxton  at  the  time  the  obligation  was  executed.  Paxton 
suffered  judgment  to  be  given  against  him  by  default.  Gorton  con- 
tested his  liability,  and  judgment  being  given  against  him  he  ap- 
pealed. 

Articles  of  partnership  were  produced  by  the  defendants  on  the 
trial  below,  by  which  it  appears,  that  in  the  month  of  October,  1821, 
the  defendants  entered  into  an  agreement  to  carry  on  the  business  of 
making  saddles  and  harness,  one  of  the  partners  (Gorton)  furnishing 
a  certain  sum  of  money,  the  other  contributing  his  industry,  and  also 
putting  in  some  capital. 

Under  this  agreement,  it  is  clear,  the  appellant  cannot  be  made 
responsible  for  the  whole  amount  of  the  obligation  sued  on.  The 
partnership,  though  called  by  them  in  the  articles  a  <<  commercial  and 
special  partnership,''  was  clearly  that  kind  of  association  known  to 
our  law  as  a  ^<  particular  partnership,"  in  which  the  partner  is  only 
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bound  for  his  virile  share,  and  not  even  for  that,  unless  the  partner 
who  contracts  in  his  own  name  were  authorised  to  bind  his  associate 
in  this  manner,  or  it  be  proved  the  debt  turned  to  the  benefit  of  the 
partnership.    Civil  Code»  390,  13;  398,  43  and  44. 

The  plaintiff,  however,  rests  his  right  to  make  the  defendant  re- 
sponsible, on  ground  foreign  from  these  articles  of  agreement.  He 
says  they  never  were  recorded,  and  that  the  person  under  whom  he 
holds,  and  with  whom  the  debt  now  sued  on,  was  contracted,  had  no 
notice  of  them;  that  although  the  defendants,  when  they  first  asso- 
ciated together,  may  not  have  contemplated  a  general  and  commer- 
cial partnership,  yet  they  subsequently  altered  their  views:  that  this 
note  was  given  for  the  purchase  of  merchandise:  that  the  appellant's 
consent  to  this  purchase  is  proved,  his  participation  in  the  manage- 
ment of  the  affairs,  establishing  the  right  on  his  part  to  participate  in 
the  profits,  shown:  and  lastly,  that  at  the  dissolution,  a  considerable 
part  of  the  property  and  debts  belonging  to  the  firm  passed  into  his 
hands. 

All  these  facts  have  been  proved  by  the  evidence  introduced  on  the 
trial:  and  the  question  is,  whether  they  make  the  defendant  liable  as 
partner,  on  the  note  signed  by  Paxton.  He  insists  they  do  not,  and 
although  his  defence  has  taken  a  most  extensive  range,  the  only  part 
of  it,  which  appears  tu  us  worthy  of  a  serious  examination,  is  that 
founded  on  the  nianner  in  which  the  debt  was  contracted.  The  de- 
fendant relies  on  several  articles  of  our  Code,  and  particularly  those 
which  declare  that  <•  the  debts  of  the  partnership  are  those  contracted 
by  the  person  who  had  the  power  to  bind  all  the  partDfers  in  the  name 
of  the  partnership.  «<  That  the  debt  is  presumed  contracted  in  the  naAfie 
of  the  partnership'when  the  partner  adds  to  his  signature  that  he  signs 
for  the  partnership,  and  not  otherwise."  To  enforce  still  ftirther 
these  principles,  he  relies  on  Poihierj  Traite  de  SociH6y  nos.  98,  99, 
100  and  101,  and  the  Curia  PkiUipica^  Companerosy  no9,  2  and  3. 

It  is  dear  from  the  evidence,  that  the  appellant  was  to  participate 
in  the  profits  expected  to  be  derived  from  the  sale  of  these  goods  and 
others,  which  Paxton  had  previously  purchased;  and  that  this  fact, 
and  that  of  his  being  in  partnership,  were  known  in  the  community 
where  the  parties  lived.  The  contract  must  therefore  be  presumed  to 
have  been  made  in  relation  to  both;  for,  where  one  of  the  partners 
endeavors  to  escape  from  the  responsibility  created  by  a  contract  by 
which  the  whole  firm  profited,  the  onus  of  showing  that  he  was  ex* 
eluded,  most  certainly  devolves  on  him. 

Taking  it  then  as  a  fact,  that  the  vendor  of  the  goods  for  which 
this  note  was  given,  sold  them  with  a  knowledge  of  the  appellant 
being  a  partner,  and  with  an  eye  to  his  responsibility,  does  the  selling 
them  to  one  of  the  partners,  by  bis  name,  prevent  recourse  against 
the  other?  We  have  already  cited  those  passages  of  the  law  on  which 
the  defendant  relies.  There  is  nothing  in  them  which  says,  thM  a 
contract  for  the  benefit  of  a  partnership,  and  binding  on  them,  may  not 
be  made  by  one  partner  in  his  own  name;  though  it  is  true,  the  legits 
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lature  by  indicating  the  manDer  in  which  debts  may  be  contracted,  have 
authorised  the  argument,  that  in  pointing  out  one  mode,  they  intended 
to  exclude  all  others.  This  rule  of  construction  is  not  without  its 
weight;  but  being  one  by  which  intention  is  presumed  and  not  ex- 
pre^ed,  it  is  necessarily  subject  to  be  modified  by  all  the  other  conside- 
rations and  reasons  from  which  a  different  meaning  could  be  inferred. 
We  deem  it,  however,  unnecessary  to  examine  the  question  how  far  a 
contract  clearly  entered  into  in  relation  to  one  partner  alone,  would 
bind  dormant  partners  who  participated  in  its  gain;  because  we  believe 
that  this  contract  was  made  with  the  partnership  through  the  name 
of  one  of  the  partners  and  in  giving  it  effect  according  to  the  intention 
of  the  parties,  we  do  not  violate  those  provisions  of  the  law  on  which 
the  appellant  rests  his  defence. 

The  defendants,  it  is  placed  beyond  doubt,  entered  into  a  commercial 
partnership,  and  traded  in  the  purchase  and  the  sale  of  merchandise. 
The  whole  business,  we  find,  was  transacted  in  the  name  of  Paxton, 
and  no  other  used.  Now,  if  a  different  name  than  that  of  one  of  the 
partners  be  of  the  essence  of  the  partnership,  it  will  follow  that  there 
never  was  any  between  them.  But  this  conclusion  would  not  be 
admitted,  we  presume,  even  by  the  appellant  himself.  We  are  certain 
it  would  be  in  direct  opposition  to  law;  for  the  contract  of  partner- 
ship is  that,  by  which  two  or  more  persons  agree  to  put  something 
in  common  with  a  view  to  divide  the  benefits  they  expect  to  make 
firom  the  same;  and  only  four  requisites  are  necessary  to  its  existence; 
namely,  that  each  should  bring  something  in  either  money,  property, 
or  industry — that  the  contract  should  be  for  the  common  benefit — that 
the  parties  intend  to  divide  the  profits  in  the  proportion  to  the  amount 
put  in — and  lastly,  that  condition  which  is  common  to  all  contracts, 
that  its  object  should  be  lawful.    Civil  Code,  388,  181. 

If  all  these  things  belong  to  the  agreement,  the  name  then  given 
to  their  association  is  of  little  importance;  they  may  call  it  what  they 
please;  they  may  give  it  the  denomination  of  such  a  one,  &  Co.,  of 
two  or  more  of  the  partners;  of  one,  or  of  all;  or  they  may  leave  it 
without  any.  If  they  resort  to  the  latter  mode,  as  was  done  in  the 
instance  before  us,  their  contracts  are  not  on  that  account  less  binding. 
Any  name,  used  by  the  consent  of  all,  binds  all.  It  is  not  the  first 
time  this  argument  has  been  used  in  this  court,  though  it  has  never 
been  before  pressed  with  so  much  earnestness;  and  it  then  received 
from  us  this  answer,  that  the  nom  social  was  that  which  the  partners 
chose  to  bestow,  and  that  an  appellation  embracing  all  the  members 
of  the  firm  was  unnecessary.  Ward  v.  Brandt's  Syndics,  II  Martin^ 
424. 

In  this  instance,  it  is  in  evidence  that  the  partner  who  is  appellant, 
permitted  the  other  to  buy  and  sell,  and  carry  on  the  partnership 
a&irs  in  his  own  name.  We  consider  this  as  a  clear  assent  on  his 
part,  that  the  name  of  this  partner  should  be  that  of  the  firm,  for  all 
the  business  done  in  relation  to  it  And  that  it  is  now  too  late  for 
him,  after  hanging  out  these  colors  to  mankind,  to  endeavor  to  escape 

2* 
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firorii  the  re^nsibility  which  in  law  and  in  equity  and  justice  hie  hais 
incurred,     ^ui  sentU  commoditm,  debet  sentire  ei  omis. 

We  have  not  noticed  the  objection  taken  to  Ogden's  testimotiy 
because,  under  our  understanding  of  the  law,  enough  is  shown  by- 
other  evidence,  to  fix  responsibihty  on  the  appellant. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that,  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Thomas,  Boyce  and  Scott,  for  the  plaintiff. 

Bullard  and  Baldwin,  for  the  defendants. 


Mulhollan  v.  Voothies.    Ill,  N.  S.  46. 

No  mction  can  be  mainUined  on  a  oorrapt  bargain:  prottU  ettoto  prefani! 

SIXTH  District 

MARTm,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  charges,  he  purchased  a  tract  of  land  at  a  sheriff 'd 
sale,  for  1106  dollars,  and  gave  his  bond  therefor  at  twelve  months, 
in  which  the  defendant  Joined  him  as  his  surety — ^it  being  understood 
ttiey  would  be  equally  interested  in  the  bargain,  and  afterwards  agreed 
to  take  in  Cleveland,  as  a  copartner— that  the  land  was  afterwards 
sold  for  3600  dollars,  and  the  defendatit  received  the  proceeds  of  the 
sale,  and  undertook  to  take  up  the  bond  and  pay  to  each  of  his  as- 
sociates their  shares  of  the  profits;  that  he  has  not  paid  the  bond 
which  has  been  put  in  suit  against  the  plaintiff,  whose  property  has 
been  sold  to  pay  a  part  of  the  judgment,  &c. 

The  general  iissue  was  pleaded — there  was  a  verdict,  and  judgment 
for  600  dollars  against  the  defendant,  and  he  appealed. 

The  statement  of  facts  shows  that  Cleveland,  the  plaintiff's  witness, 
deposed  that  ^<  Mulhollan  purchased  the  land  for  1106  doUars^udge 
Voorhies  was  his  surety — the  deponent  was  sheriff.  It  was  understood 
they  were  to  purchase  the  land  together.  Mulhollan  told  the  depo- 
nent  to  knock  it  off  to  him,  and  the  deponent  should  have  one-third 
of  the  ben^t.  The  plaintiff  told  the  deponent  he  sold  the  land  for 
3600  dollars  in  Wood's  notes.  The  defendant  got  an  order  for  the 
iii6tes  and  accounted  to  the  d^poiveht  for  his  share  of  the  net  profitis, 
after  deductii^  the  twel vef  m6nths  bond.  The  ptofits  were  833  dollars 
33  c^ttls,  which  fell  to  the  isbaite  of  the  deiK>cient" 
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The  bargain,  which  this  witness  discloses,  is  so  corrupt  a  one  that 
it  cannot  be  the  ground  of  an  action;  ex  turpi  pacta  non  oritur  actio. 
The  plaintiff  agreed  with  the  parish  judge,  to  avail  themselves  of  the 
distress  of  one  of  their  fellow  citizens,  whose  property  the  sheriff  was 
selling,  lest  by  crying  too  long  the  property,  others  might  have  the 
opportunity  to  bid  and  the  bargain  should  be  rendered  less  profitable; 
the  sheriff  was  taken  as  a  partner,  and  the  plaintiff  told  him  if  he 
would  knock  off  the  land  to  him,  he  would  have  one-third  part  of  the 
benefit.  This  had  its  effect.  The  land  was  knocked  off  at  one-third 
part  of  the  price,  which  the  confederates  soon  obtained,  and  the 
parish  judge  paid  to  the  sheriff  833  dollars,  33  cents,  nearly  four-fifths 
of  the  price,  at  which  he  had  knocked  off  the  land. 

Now,  the  other  confederate  sues  the  judge  for  bis  833  dollars,  83 
cents,  and  a  part  of  the  capital  employed  in  the  unrighteous  trade. 
They,  who  come  into  court  with  such  unclean  hands,  ought  to  be 
told  procul  estate  profani,  the  temple  of  the  justice  of  your  country 
is  the  house  of  God,  it  should  not  be  made  a  den  of  thieves. 

The  judge  erred  in  sustaining  the  suit. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgmeiA 
of  the  district  court  be  annulled,  avoided  and  ^reversed,  and  that  th^ 
suit  be  dismissed  at  the  plaintiff 's  costs  in  both  courts. 

ThamaSy  for  the  pledntiff. 

BoycCy  for  the  defendant 


Martin  v.  Heirs  of  Martin  et  aL    III,  N.  S.  48. 

SrXTH  District. 

Decided  J  that  sureties  on  cti^rator's  bdnds  may  be  sued  in  the  di^- 
tri^t  court,  and  if  they  plead  discussion,  the  creditor  may  go  into  the 
court  of  probates  to  do  it.  Beneficiary  heirs  may  also  be  sued  in 
the  district  court,  when  a  breach  of  duty  is  alleged  which  renders 
them  personally  responsible. 

On  another  point,  Poiitib,  J.,  said:— The  third  possessors  who 
are  appellees  have  prayed  they  should  have  final  judgment  in  their 
fitvor;  but  this  prayer  cannot  be  acceded  to,  unless  we  examine  the 
case  on  its  merits,  and  this  we  do  not  conceive  we  are  authorised  to 
do.  When  the  inferior  court  declines  to  pass  on  the  merits,  by  the 
opioion  whidbi  it  entertains  in  regard  to  its  jurisdiction,  this  tribunal 
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cannot  decide  on  them;  for  it  can  only  exercise  appellate  jurisdiction, 
and  a  judgment  here  on  the  merits,  where  none  had  been  given 
below,  would  be  an  original  one.  All  that  this  court  can  do,  is  to 
examine  whether  the  court  below  erred  in  refusing  to  decide  on  the 
rights  of  the  parties,  not  what  these  rights  are.  It  was  said  that  this 
tribunal  has  often  decided  causes,  on  points  different  from  that  which 
the  court  below  acted  on;  and  we  were  referred  to  a  case  which  went 
off  on  the  trial  in  the  first  instance  on  a  question  of  prescription,  and 
was  adjudicated  on  in  this  court  on  other  grounds.  These  positions 
do  not  in  the  least  affect  the  principle  which  must  govern  the  case. 
In  those  referred  to,  there  was  an  examination  of  the  merits;  and 
they  once  gone  into,  no  matter  on  what  point  decided,  the  whole 
case  was  brought  before  the  court  There  is  an  essential  difference 
between  pleas  such  as  prescription,  res  Judicala^  snA  others  of  the 
same  class,  which  delay  the  progre&s  of  the  cause,  and  pleas  which 
decline  the  jurisdiction.  The  latter,  if  sustained,  withdraw  the  whole 
case  from  tlie  court;  the  former,  if  supported,  admit  jurisdiction,  and 
are  one  of  the  means  of  defence  on  the  matters  really  at  issue.  We 
are  quite  satisfied  that  we  cannot  examine  the  question  submitted  by 
the  appellees.  If  we  did,  it  would  be  the  first  judgment  pronounced 
in  relation  to  them,  and  that  is  the  very  definition  of  original  jurisdic- 
tion. 


Rost  t.  The  Church  of  St.  Francis.     HI,  N.  S.  54. 

SIXTH  District. 

Where  the  members  of  the  church  against  which  the  present  suit 
is  commenced,  were  created  a  body  politic,  by  an  act  of  the  legisla- 
ture of  February  10th,  1813,  limiting  its  duration  to  ten  years,  but 
was  revived  by  an  act  passed  on  the  17th  of  March,  1823;  it  cannot 
be  doubted,  that  no  corporation  existed  from  the  10th  of  February, 
to  the  17th  of  March,  1823.  The  act  of  revival  had  no  retro-active 
effect.  Hence  the  negligence  of  officers  of  the  church,  in  that  interval, 
whereby  plaintiff's  house  was  burnt,  cannot  be  charged  to  the  corpo- 
ration. 
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Buford  V.  Valentine.     Ill,  N.  S.  57. 

SIXTH  District. 

Interrogatories  propounded  to  a  party  in  a  suit  cannot  be  answered 
by  his  agent. 


I 

I 


Hervey  et  al.  v.  Russell.     Ill,  N.  S.  59. 

SIXTH  District. 

When  plaintiff  fiiils  to  make  out  his  case,  there  will  be  judgment 
of  nonsuit. 


Baldwin  v.  Hazleton.     Ill,  N.  S.  61. 

An  action  for  monej  receiyed  by  defendant  as  sheriff,  on  an  execntion  in  favor  of  plain- 
tiff.   Sheriff  pleaded  general  isaoe,  compenaation  and  judgment  for  the  balance. 

SIXTH  District. 

Martin,  J.,  said: — Our  attention  is  firat  drawn  to  a  bill  of  exception 
to  the  district  court,  refusing  to  admit  as  evidence  the  execution  pro- 
duced by  plaintiff's  counsel. 

Its  introduction  was  opposed  because  it  appeared  to  bear  date  of 
September^  1822,  and  to  be  issued  against  John  Sibley  and  John  H. 
Sibley,  the  property  of  John  Sibley  being  first  discussed,  while  the 
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execution  described  in  the  petition  is  stated  to  bear  date  about  Sep- 
tember^ 1822,  and  to  be  against  John  Sibley. 

As  the  execution  was  not  the  gist  of  action,  which  was  the  actual 
receipt  of  the  money,  we  think  the  variance  was  not  fatal,  and  the 
execution  was  set  forth  with  sufficient  certainty:  the  epithet  about j 
prefixed  to  the  month  in  which  it  is  stated  to  be  dated,  authorised  the 
production  of  an  execution  dated  within  three  months,  and  the  exe- 
cution was  in  a  suit  in  which  John  Sibley  was  the  principal  debtor. 
J.  H.  Sibley's  property  was  directed  to  be  spared  if  John  Sibley's 
could  be  had.  On  pleading  compensation  and  praying  judgment  for 
a  balance  due  the  defendant,  the  plea  of  the  general  issue  was  waived. 

We  find  no  evidence  of  the  claim  offered  in  compensation. 


Congregation  of  St.  Francis  t;.  Lauve.     in,  N.  S.  63. 

SIXTH  District. 

Nonsuit,  for  failing  to  make  out  case. 


Rutherford's  Representatives  v.  Martin's  Heirs. 

Ill,  N.  S.  63. 

SIXTH  District. 

Purchasers  of  land  at  probate  sale,  cannot  call  on  the  succession 
for  the  value  of  improvements  put  on  it  by  third  persons,  if  it  were 
sold  such  as  it  belonged  to  the  succession. 
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Voorhies,  for  the  use  of  Cappel,  v.  Mulhollan. 

Ill,  N.  S.  70. 

SIXTH  District. 

The  plea  of  res  judicata  sustained,  it  appearing  that  the  same 
party  claimed  the  same  thing  in  another  suit,  when  it  was  disallowed. 


Baillio  et  al  v.  Wilson.     Ill,  N.  S.  73. 
Wilson  V.  Baillio  d  al     III,  N.  S.  74. 

SIXTH  District. 

Creditors  of  an  estate  accepted  with  the  benefit  of  inventory,  must 
go  into  the  court  of  probates,  and  be  there  paid  according  to  the  rank 
and  order  of  their  privilege.  The  circumstance  of  the  creditor  having 
a  mortgage  does  not  take  him  out  of  the  general  rule.  Civil  Code, 
178,  art  138;  De  Ende  v.  Moore,  2  Mariiriy  K  S,  336. 
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Ferguson  et  al.  v.  Thomas  ei  ah    III,  N.  S.  75. 

IncoDfliBtent  pleas  cannot  be  receiyed. 

Private  writing  not  made  double,  is  good  as  a  commenoement  of  proof. 
A  promise  to  deliver  cotton  in  payment  of  a  debt,  v^hicb  the  obligee  is  to  sell,  is  not  dis- 
charged by  the  death  of  the  latter. 

SIXTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court 

This  action  was  commenced  on  an  obligation  by  which  the  defen- 
dants promised  to  deliver  a  certain  quantity  of  cotton  to  the  plaintiffs. 

The  defendants  pleaded  as  follows: 

They  denied  all  and  singular  the  allegations  contained  in  the  plain* 
tifiis'  petition. 

The  right  of  the  plaintiffs  to  sue,  becai;ise  the  obligation  was  per- 
sonal to  George  Rich,  a  deceased  partner  in  the  house  of  Ferguson  & 
Rich,  who  is  represented  in  this  suit  by  his  mother  and  heirs. 

The  right  of  one  of  the  plaintifis  Rebecca  Rich,  because  she  was 
not  the  heir  of  George  Rich. 

And  lastly,  that  the  plaintiffs  could  recover,  because  the  contract 
was  a  synallagmatic  one,  and  two  copies  of  it  were  not  made  accor- 
ding to  law. 

No  evidence  appears  in  the  record  to  establish  the  execution  of  the 
instrument  sued  on,  but  the  plaintiffs  insist  the  want  of  this  proof  is 
supplied  by  the  pleadings. 

This  court  has  held  in  several  cases,  that  where  a  defendant  plead- 
ed inconsistent  pleas,  such  as  joining  that  of  payment  and  satisfaction 
to  the  general  issue,  or  in  addition  to  a  plea  that  he  did  not  sign  the 
note;  an  allegation  that  he  was  not  of  age  when  it  was  executed,  and 
that  the  instrument  was  entered  into  without  any  valid  consideration^ 
we  should  consider  the  general  denial  as  waived,  because  the  fact  dis- 
closed by  the  party  himself  forbids  any  other  construction. 

When  a  man  says  he  has  paid  his  note,  it  is  an  acknowledgment 
that  it  once  had  an  existence.  When  he  affirms  that  it  was  entered 
into  without  a  good  and  valid  consideration,  he  admits  that  it  was 
executed.     See  8  Martin^  492;  11  Jbtd.  640;  1.  N.  S.  127,412. 

This  case,  it  appears  to  us,  comes  within  the  principle  under  which 
these  cases  were  decided.  The  defendant  joined  to  his  answer,  that 
he  did  npt  sign  the  note,  an  averment,  that  "  the  obligation  sued  on 
is  a  synallagmatic  agreement,  containing  stipulations  and  agreements 
on  the  part  of  all  the  parties  who  have  a  distinct  interest,  and  was 
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not  executed  in  as  many  originals  as  there  are  parties/*  This  is  siire'y 
an  admission  that  it  was  executed.  If  it  had  never  been  made  by 
him,  as  the  general  issue  implies,  it  could  not  be  defective,  because  it 
was  not  made  double. 

This  opinion  brings  us  to  the  merits  of  the  dispute.  The  obligation 
sued  on  was,  as  we  have  stated,  for  the  delivery  of  a  certain  quantity 
of  coUon.  It  recites  as  a  consideration  for  the  promise,  that  indul- 
gence should  be  given  in  the  proceedings  on  two  twelve  months 
bonds,  one  in  favor  of  Walter  Turnbull,  and  the  other  in  favor  of  the 
then  firm  of  Ferguson  &  Rich.  The  defendants  bound  themselves 
in  solidoyXQ  fnrnish  on  or  before  the  first  day  of  January  next  ensuing 
the  date  of  the  agreement,  a  sufficient  quantity  of  cotton  in  bales  to 
pay  the  amouiU  of  the  bonds  with  costs:  the  said  Rich  to  ship  the 
cotton,  and  apply  the  net  proceeds  to  the  extinguishment  of  the  said 
bonds.  This  agreement  is  signed  by  the  obligors  alone,*and  to  the 
plaintiffs'  prayer  of  recovery  they  now  object, 

That  the  contract  was  not  executed  in  as  many  originals  as  there 
are  parties. 

That  the  contract  was  a  personal  one,  and  that  Rich,  the  party 
who  was  to  sell  the  cotton  having  died,  they  were  not  obliged  to 
confide  this  trust  to  his  heirs  and  representatives. 

On  this  last  point  the  court  below  gave  judgment  against  the  plain- 
tifis,  and  they  appealed. 

'I'he  article  of  our  Code  which  requires  that  there  should  be  as 
many  originals  as  there  are  parties  having  a  distinct  interest,  was 
made  to  insure  to  each  the  means  of  enforcing  the  agreement,  and 
applies  to  these  cases  where  the  contract  is  perfectly  synallagmatic,  or 
bilateral;  that  is,  where  the  obligation  which  each  of  the  contracting 
parlies  enters  into,  is  equally  the  principal  obligation  of  the  contract, 
as  in  the  contract  of  exchange,  partnership,  &c.  and  does  not  govern 
a  case  such  as  this,  where,  though  there  are  two  parties,  as  there 
necessarily  must  be  to  every  contract,  the  obligation  of  one  was  only 
incidental,  and  a  consequence  of  a  performance  of  the  other. 

The  promise  here  was  merely  to  make  a  dation  en  paiemenl^  and 
there  was  nothing  stipulated  on  the  part  of  him  who  was  to  receive 
it,  in  which  the  other  party  could  have  had  an  interest  antecedent  to 
his  own  performance.  We  therefore  think  it  was  unnecessary  he 
should  have  had  an  original.  Pothier's  Obligations, no.  9.  Were  we 
even  to  agree  with  the  appellees,  that  this  was  one  of  those  cases 
where  there  should  be  as  many  originals  as  parties,  they  would  still 
be  unable  to  escape  from  their  obligation.  The  law  does  not  say  the 
act  shall  be  null  and  void,  for  want  of  this  formality,  it  declares  they 
shall  not  be  valid,  {ne  sont  valablejf,)  that  is,  that  the  agreement  is 
not  perfect,  that  it  does  not  make  full  proof  of  what  is  therein  con- 
tained. But  although  it  may  not  be  sufficient  for  that  purpose,  it  is 
still  a  writing  emanating  from  the  party  against  whom  it  is  produced 
and  is  a  commencement  of  proof  in  writing.  This  is  the  construction 
Vol.  III.— 3 
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put  on  the  article  of  the  Napoleon  Code,  from  which  ours  is  taken; 
and  of  its  soundness  we  do  not  think  there  can  be  a  doubt. 

The  second  point,  and  that  on  which  the  inferior  court  decided  the 
case,  appears  to  us  free  from  any  difficulty.  The  defendants  agree 
to  pay  certain  debts  in  cotton,  and  the  person  who  was, to  receive  it, 
promised  to  sell  it,  and  place  the  proceeds  to  their  credit.  They  now 
say  they  are  discharged  from  their  obligation,  because  the  payee  has 
deceased,  and  that  they  have  not  confidence  in  any  of  his  heirs  and 
representatives.  This  may  be  very  true,  but  why  they  should  be 
discharged  from  their  engagement,  and  the  heirs  lose  their  debt, 
because  the  appellees  have  not  confidence  in  them,  is  what  we  are 
unable  to  understand.  The  general  rule  is,  that  all  the  obligations  of 
the  ancestor  pass  to  his  heirs,  active  as  well  as  passive.  The  excep- 
tions to  this  rule  are  these  obligations,  which  result  from  agreements, 
in  which  the  personal  qualities  of  the  person  promising  are  to  be  sup- 
posed the  leading  motive  of  the  contract,  and  where  the  want  of  them 
cannot  be  supplied  by  any  other,  or  compensated  by  pecuniary  dam- 
ages. Such  is  the  confidence  we  repose  in  our  physician,  who  assists 
us  in  sickness,  the  painter  whom  we  may  desire  to  make  family  por- 
traits; and  in  case  of  their  decease,  their  heirs  cannot  demand  that 
they  shall  be  permitted  to  supply  their  place  or  perform  their  contract. 
But,  an  engagement  to  ship  cotton  may  be  performed  by  any  one; 
the  qualities  of  mind  are  not  the  leading  consideration  that  induced 
the  contract.  Pecuniary  responsibility  is  the  moving  cause,  because 
the  non-performance  can  be  compensated  in  damages,  and  no  objec- 
tion can  be  made  to  the  heirs,  on  that  score,  where  they  are  the  cred- 
itors of  the  person  whose  engagement  they  seek  to  enforce. 

On  examining  the  record,  for  the  purpose  of  giving  final  judgment, 
we  find  there  is  not  sufficient  evidence  to  enable  us  to  do  so.  The 
obligation  on  which  the  defendants  are  sued,  states  they  have  bound 
themselves  to  pay  two  twelve  months  bonds,  and  these  bonds  are  not 
produced,  nor  is  there  any  other  evidence  by  which  the  amount  of 
either  can  be  ascertained. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  that  the  case 
be  remanded  for  a  new  trial,  and  that  the  appellees  pay  the  costs  of 
this  appeal. 

Johnson  and  Wilson^  for  the  plaintiffs. 

ThomaSy  for  the  defendants. 
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Collins  V.  Welsh.     Ill,  N.  S.  82. 

SIXTH  District. 

An  injunction  bond,  executed  before  an  order  of  court  has  been 
made,  declared  as  binding  as  if  executed  after. 


Smoot  &  Dinsmore  v.  Baldwin.     Ill,  N.  S.  84. 

SIXTH  District. 

Decided  J  that  a  sale  of  slaves,  not  followed  by  delivery,  will  not 
prevail  against  a  second  purchaser  in  good  faith  to  whom  they  are 
delivered.  The  delivery  may  be  legal  and  fictitious,  when  the  inten- 
tion of  the  parties  is  manifested  by  expressions  to  that  effect  in  the 
act  of  sale,  &c.  But  the  deed  exhibited  by  appellants  contains  no 
expression  of  delivery. 


Calvit  V.  Compton  et  al.    Ill,  N.  S.  86. 

SIXTH  District. 

Where  vendor  was  called  in  warranty,  and  said  he  transferred 
and  delivered  two  slaves  to  plaintiff,  but  he  concludes  that  he  has  a 
just  and  legal  iiilein  them;  Held,  tha.i  the  transfer  and  delivery 
must  be  considered  as  one  which  did  not  vest  title. 
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English  V.  Latham.     Ill,  N.  S.  88. 

SIXTH  District. 

The  penalty  cannot  exceed  double  the  amount  of  the  injury.    La 

pena  puesta  en  gran  caniidad  no  se  extiende  a  mas  de  dos  tantos, 

FuerOj  7,  11,  5.     An  attorney  on  record  cannot  become  a  competent 

witness  by  striking  his  name  off  the  docket,  and  renouncing  his  fee. 

1  Martinis  Digest^  537. 


ShiflF  et  al.  v.  Wilson.     Ill,  N.  S.  91. 

Hie  husband  may  be  surety  for  the  wife  in  an  appeal  bond.    Courts  in  this  state  cannot 

enlarge  their  jurisdiction  by  fictions. 

SIXTH  District 

Porter,  J. — The  petitioners  state  that  the  defendant  was  wife  of 
the  late  James  H.  Gordon,  who  was  their  debtor;  that  at  his  decease, 
she  took  possession  of  all  his  estate,  real  and  personal,  retains  it  in 
her  possession,  and  uses  it  as  her  own:  that  she  took  an  active  con- 
cern in  the  affairs  of  the  community:  that  she  did  not  make  a  faithful 
inventory  of  the  property:  and  that  she  lias  concealed  and  made 
away  with  part  of  the  effects  thereof:  by  reason  of  all  which,  she  has 
made  herself  personally  responsible  for  the  debts  contracted  by  her 
husband. 

They  also  pray  that  judgment  may  be  given  against  her  as  tutrix 
to  the  minor  children  and  heirs  of  the  said  Gordon,  and  that  the  same 
be  satisfied  out  of  his  estate,  in  her  hands  to  be  administered. 

To  this  she  pleaded  several  pleas,  one  denying  all  the  facts  on  which 
her  personal  liability  is  charged;  and  the  other  declining  the  juris- 
diction of  the  court,  and  averring  that  the  case  was  one  properly 
cognisable  by  the  court  of  probates:  the  others  do  not  require  to  be 
mentioned. 

The  cause  was  submitted  to  a  jury  on  special  facts,  whose  finding 
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in  the  opinion  of  the  court  below,  having  negatived  these  averments 
in  the  petition,  which  charge  the  defendant  as  liable,  in  her  private 
capacity;  but  having  also  found  that  the  debt  was  due  by  the  estate 
of  James  H.  Gordon,  it  gave  judgment  that  the  plaintiffs  recover  from 
the  defendant  the  sum  claimed  in  the  petition,  to  be  levied  from  the 
goods  and  chattels  of  said  estate,  in  the  hands  of  the  defendant,  tutrix 
to  her  minor  children,  to  be  administered. 

From  this  judgment  the  defendant  appealed,  and  the  plaintiffs  oil 
the  appeal  have  come  into  this  court,  and  prayed  that  the  judgment 
might  be  so  amended,  as  to  declare  and  make  her  responsible  in  her 
private  capacity,  for  the  amount  ascertained  to  be  due  them. 

Previous,  however,  to  filing  this  prayer  for  amending  the  petition, 
the  plaintiffs  moved  to  dismiss  the  appeal,  on  the  ground  that  the 
husband  of  the  defendant  had  signed  the  appeal  bond  as  surety,  and 
that  he  could  not  legally  do  so,  as  he  was  also  defendant  in  the  cause. 

The  husband  who  appears  in  an  action  where  his  wife  is  sued  for 
debts  antecedent  to  the  coverture,  is  only  nominally  defetidant,  and 
his  presence  is  required,  not  because  the  judgment  can  affect  him,  but 
because  it  is  necessary  he  should  watch  over  and  protect  the  interests 
of  his  wife,  who,  during  marriage,  is  considered,  in  regard  to  judicial 
proceedings,  as  a  minor,  and  incapable  of  defending  herself.  The 
judgment  rendered  in  this  case  is  against  her  alone;  and  if  he  have 
the  other  qualifications,  which  the  law  requires  in  judicial  sureties, 
we  are  entirely  satisfied  that  the  circumstance  of  his  being  made 
defendant  for  the  purpose  of  protecting  the  interests  of  another,  does 
not  prevent  him  from  acting  as  surety.  By  giving  bond  in  his  capacity 
he  furnishes  that  security,  in  addilion  to  the  responsibility  of  the 
defendant y  which  the  law  contemplated  in  requiring  another  person 
than  the  party  cast  in  the  suit  to  sign  the  appeal  bond. 

This  brings  us  to  the  question  of  jurisdiction.  The  defendant 
complains,  that  the  judgment  rendered  here,  is  one  which  could  not 
be  legally  given  against  her,  by  the  district  court;  that  the  court  of 
probates  has  exclusive  jurisdiction  of  the  settlement  of  estates  ad- 
ministered by  the  representatives  of  minor  heirs;  and  that  the  decree 
having  negatived  all  idea  of  personal  responsibility,  the  court  could 
not  give  judgment  against  her  in  her  representative  capacity.  This 
position,  so  far  as  it  assumes  exclusive  jurisdiction  to  the  probate 
court,  of  claims  against  successions  represented  by  others,  than  heirs 
arrived  at  the  age  of  majority  and  accepting  purely  and  simply,  is  too 
clearly  supported  by  law,  and  too  solemnly  recognised  by  repeated 
judgments  of  this  court  to  be  now  questioned.  The  plaintiffs,  there- 
fore, with  great  propriety,  have  not  contested  the  general  rule,  but 
they  contend  that  the  court,  having  obtained  jurisdiction,  by  those 
allegations  in  the  pleadings  which  charged  the  defendant  with  acts  that 
made  her.  responsible  in  her  personal  capacity,  could  with  propriety, 
and  withoht  exceeding  the  powers  vested  in  it,  give  judgment  against 
her  in  her  character  of  administratrix.  But  to  this  argument  we  are 
as  little  prepared  to  give  assent,  as  we  would  be  to  that  which  would' 
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have  asserted  this  right  in  the  court,  on  pleadings  conformable  to  the 
truth  of  the  case.  Allegations  of  the  parties  confer  the  power  on 
these  tribunals  in  which  they  are  made,  to  examine  the  case  which 
they  set  out,  if  that  case  be  one  proper  for  the  court  to  take  cognisance 
of;  but  they  do  not  invest  it  with  authority  .to  investigate  causes 
which  the  law  has  not  assigned  to  it.  If  such  were  the  consequence, 
then  it  would  follow  that  the  tribunals  of  justice  in  this  country  would 
be  unUmited  in  their  jurisdiction,  and  the  parties  litigating  could  con- 
tract their  powers,  or  enlarge  them,  as  it  suited  their  interest,  caprice, 
or  necessities.  To  what  difficulties  this  would  lead,  it  is  almost  un- 
necessary to  state;  by  the  operation  of  this  principle,  the  whole  juris- 
diction of  the  court  of  probates  would  be  taken  from  it;  the  settlement 
of  estates,  instead  of  being  made  upon  an  examination  of  the  claims 
of  all  interested,  and  with  a  due  regard  to  the  legal  rights  of  the  re- 
spective creditors,  would  be  thrown  into  utter  confusion,  and  litigation 
multiplied,  and  costs  augmented  without  any  rational  object  being 
attained.  Nor  would  the  evil  be  confined  to  that  court,  it  would 
extend  to  all  in  the  state.  By  the  same  process  of  reasoning,  the 
criminal  court  of  Orleans  could  entertain  a  question  in  regard  to  a 
land  title,  or  a  justice  of  the  peace  give  judgment  for  10,000  dollars. 
All  that  would  be  necessary  for  their  exercise  of  this  authority,  would 
be  an  allegation  of  crime  before  the  former,  and  the  statement  of  a 
debt  within  the  jurisdiction  of  the  latter.  We  know  of  courts  in  other 
countries,  in  England  particularly,  taking  on  them,  by  adding  to  a 
charge  of  those  things  of  which  they  have  cognisance;  other  matters 
not  originally  within  their  jurisdiction,  the  right  to  investigate  the 
latter  and  decide  on  them.  But  in  this  country,  where  the  tribunals 
of  justice  derive  their  authority  from  positive  law,  and  have  just  so 
much  power  as  is  conferred  on  them,  and  no  more:  where  eadi  order 
of  magistracy,  judicial,  executive  and  legislative,  are  bounded  by  the 
constitution,  and  can  only  move  within  the  orbits  assigned  them,  the 
idea  thai  any  branch  of  our  government  may  enlarge  its  limits,  or 
increase  its  power,  by  its  own  act,  cannot  be  for  a  moment  tolerated. 
If  we  could  extend  our  jurisdiction  by  fictions,  we  might  also  create 
them  in  each  particular  case,  and  pass  not  on  facts  which  were  proved, 
but  on  those  we  imagined. 

We  are,  therefore,  clearly  of  opinion,  that  the  allegations  in  the 
petition,  which  gave  jurisdiction  to  the  district  court  of  a  case  within 
its  authority,  did  not  Justify  it  in  giving  judgment  on  matters  belong- 
ing exclusively  to  another  tribunal,  and  that  the  judgment  rendered 
in  this  case  was  null  and  void,  and  must  be  reversed. 

It  remains,  however,  to  consider  whether  that  court  did  not  err  in  not 
rendering  judgment  against  the  defendant  in  her  personal  character. 
An  examination  of  the  facts,  on  which  this  judgment  is  demanded, 
need  not  now  be  gone  into,  because  the  opinion  we  entertain  on  a 
bill  of  exceptions,  taken  to  the  opinion  of  the  district  judge,  permitting 
certain  facts  to  be  submitted  by  the  defendant  to  the  jury,  requires  us 
to  remand  the  cause.    As  to  that  part  of  it,  which  relates  to  the 
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relevancy  of  the  fact,  as  not  growing  out  of  the  pleadings,  we  think 
there  is  not  any  foundation  for  it.  The  ground  of  the  action  is,  that 
the  defendant  made  herself  personally  liable  by  various  acts  in  rela- 
tion to  the  estate  of  her  deceased  husband:  the  answer  meets  all  these 
facts,  in  detail,  and  denies  them.  The  questions  submitted  to  the 
jury,  fairly  arose  on  the  issues  joined,  and  were  necessary  to  a  correct 
understanding  of  the  conduct  of  the  defendant.  As  we  said  in  the 
case  of  Livingston  v.  Heerman,  parties  may  present  to  the  jury,  facts 
which  go  to  establish  the  title  set  up,  although  these  facts  should  not 
be  set  forth  in  the  petition:  it  is  true,  that  they  must  not  be  at  variance 
with  the  allegations  in  the  petition  and  answer,  but  the  facts  are 
always  pertinent  where  they  tend  to  support  the  claim  set  up. 
9  Martin,  710. 

As  to  that  part  of  the  exception  taken,  which  objected  to  the  ques- 
tions submitted  to  the  jury,  because  the  intention  or  design  with 
which  the  defendant  had  done  certain  acts,  more  difficulty  exists. 
We  are  not  prepared  to  say  that  there  may  not  be  some  acts  done  by 
a  widow,  in  relation  to  an  estate,  so  equivocal  in  themselves,  that  the 
intention  or  design  with  which  they  are  committed,  may  not  be  a 
proper  subject  for  inquiry  and  decision  by  a  jury  on  special  facta 
submitted.  But  whether  she  has  done  any  act  in  regard  to  the  com- 
munity, with  an  intention  to  accept  it,  appears  to  us  too  general. 
There  are  many  acts  by  which  a  widow  may  lose  her  right  of  renoun- 
cing the  acquets  sind  gains,  and  make  herself  responsible  for  the  debts, 
no  matter  what  may  be  her  intention  and  design.  In  regard  to  these 
acts,  if  the  submission  of  intention  was  made  to  control  their  legal 
effect,  it  was  erroneous;  if  not  with  that  design,  it  was  useless.  The 
cause  must,  therefore, be  remanded  on  this  ground;  and  there  is  also 
another  consideration  which  would  induce  us  to  send  it  back,  if  that 
already  mentioned  were  wanting.  There  is  a  most  violent  presump- 
tion created  by  the  verdict,  that  the  property  retained  by  the  widow, 
and  not  sold,  makes  a  part  of  her  biens  propres;  though  it  is  not 
proved  so  clearly  as  to  enable  us  to  act  on  it  as  a  fact  legally  esta- 
blished. The  case  indeed  does  not  differ  from  that  of  Cox  against  the 
present  defendant,  decided  at  the  last  term  of  the  court.  1  Mariiriy 
N.  S,  629. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided,  and  reversed;  that  the  case 
be  remanded  for  a  new  trial,  with  direction  to  the  district  judge  not 
to  permit  the  defendant  to  submit  to  the  jury  the  intention  or  design 
with  which  any  act  was  done  in  relation  to  the  estate  of  the  late 
James  H.  Gordon:  it  is  further  ordered,  adjudged  and  decreed,  that 
the  appellee  pay  the  costs  of  the  appeals. 

Baldunriy  for  the  plaintiffs. 

Wilson,  for  the  defendant. 
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Roberts  v.  Rodes,     III,  N.  S.  100. 

SIXTH  District. 

He/d,  motions  for  new  trials  are  always  addressed  to  the  legal 
discretion  of  the  court. 

The  only  difficulty  in  the  present  case  was  this: 

Porter,  J.,  said: — We  have  already  seen  that  this  action  is  insti- 
tuted on  a  contract  of  exchange,  by  which  a  house  and  lot  were  given 
for  three  slaves.  The  judgment  of  the  district  court  is,  that  the  plain- 
tijQT  recover  of  the  defendant,  the  sum  of  six  hundred  and  fifty  dollars 
in  money.  This  is  not  rescinding  a  contract  of  exchange,  but  a  con- 
tract of  sale;  or  in  other  words,  a  different  contract  from  that  which 
the  parlies  entered  into.  Redhibition,  according  to  our  Code,  is  the 
cancelling  of  the  sale  on  account  of  some  defect  in  the  thing  sold,  such 
as  may  be  sufficient  to  oblige  the  seller  to  lake  it  back  again,  and  have 
(he  sale  annulled.  Civil  Code,  356,  art.  65.  Were  there  no  oiher  pro- 
vision in  our  law  but  this,  it  would  necessarily  follow  that  in  annul- 
ling the  contract,  the  parties  should  be  replaced  in  their  original  posi- 
tion; the  plaintiff  giving  back  what  he  originally  received,  and  getting 
in  return  what  he  had  given  for  it.  A  reference  to  other  works  of 
authority  places  the  subject  beyond  any  doubt. 

^^Kedhihitorio  es  bolver  la  cosa  comprada^  el  comprador  al  vende- 
dory  y  el  bolver st  el  precio  que  dio  por  ella  Curia  Philip,  lib,  cap. 
13,  nos,  Ferbo  Redhibitoria, "  The  price  given  here  was  not  money, 
but  a  house  and  lot;  or,  strictly  speaking,  there  was  no  price,  for  the 
contract  was  not  one  of  sale. 

Pothier  treats  of  this  subject  with  his  usual  accuracy,  and  gives  the 
most  satisfactory  information  on  the  point  now  under  discussion: 
"L'acheteur  (he  says,)  est  en  droit  de  demander  par  I'action  redhib- 
itoire  la  resolution  et  nullit6  du  march6  et  qu^en  consequence  le,s  cho- 
ses  soient  remises  en  nieme  elat  que  sUl  n^eloil  pas  inlervenuJ^ 
Polhiery  TraiU  du  Conlrat  de  Venle^  no  217.  In  support  of  this 
doctrhie,  he  cites  the  Digest,  liv.  22,  lit,  1,  /.  23  and  60. 

There  is  some  difficulty  in  applying  these  principles  to  the  case,  as 
only  one  of  the  slaves  is  afflicted  with  redhibitory  defects,  and  the 
property  given  in  exchange  was  a  house  and  lot,  which  most  probably 
is  not  susceptible  of  such  division  as  would  enable  a  portion  precisely 
equal  to  the  value  of  the  property  now  sued  for  to  be  returned.  By 
law,  the  vendee,  who  acquires  several  slaves  by  one  contract,  is  not 
permitted  to  annul  the  whole  contract  for  a  defect  in  a  part  of  the  ob- 
jects purchased.    6  Marling  689.    This  rule,  however,  of  necessity, 
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yields  to  cases  where,  from  the  nature*  of  the  agreement,  a  partial  re- 
scission cannot  take  place,  and  there  is  the  same  necessity  that'the  ven- 
dee should  exercise  it  for  the  whole.  For  there  is  no  other  way  that 
the  parties  can  be  replaced  in  their  original  position,  or  that  the  thing 
given  as  a  consideration  can  be  restored 

The  pleadings  and  evidence  do  not  enable  us  to  give  final  judg- 
ment according  to  the  view  we  entertain  of  the  legal  rights  of  the 
parties.     We  think  the  cause  should  be  remanded  for  a  new  trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  that  the  cause 
be  remanded  for  a  new  trial,  and  that  the  appellee  pay  the  costs  of 
appeal. 

Buiiard  and  Hnlkam^  for  the  plaintiff. 

Roatj  for  the  defendant. 


Martin  v.  Curtis  et  ah     III,  N.  S.  105. 

TIm  acknowledgments  of  the  vendor  in  the  deed  of  sale,  are  evidence  against  a  tuba^ 

qucnt  vendee. 

SIXTH  District 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  certain  slaves  in  the  possession  of  the  defend- 
ants. They  pleaded  the  general  issue,  prescription  and  title  under 
Benson,  whom  they  called  in  warranty. 

Benson  alleged  that  the  plaintiff  never  had  possession  of  the  slaves 
under  the  sale  from  Wallace,  by  virtue  of  which  he  claims  them— 
that  he  released  all  his  right  to  Wallace,  who  sold  the  slaves  to  him, 
and  that  he  and  his  vendee,  the  defendants,  have  possessed  them  up- 
wards of  five  years — that  Wallace's  sale  to  the  plaintiff  was  a  simu- 
lated one. 

The  plaintiff  had  a  verdict  and  judgment,  and  the  defendants  ap- 
pealed. 

The  documents  produced  are 

1.  Wallace's  sale  of  the  slave  sued  for,  to  the  plaintiff,  March  21, 
1817. 

2.  Benson's  to  the  defendants,  November  30, 1818. 

3.  Wallace's  sale  to  Benson,  July  3, 1818. 
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The  sale  of  Wallace  to  the  plaintiff,  is  a  vente  &remere jKesile  with 
a  clause  reserving  to  the  vendee  the  power  of  redeeming. 

That  of  Wallace  to  Benson  recites  that  of  Wallace  to  the  plaintiff, 
and  Benson  promises  to  procure  the  plaintiff's  release  and  recon- 
veyance. 

Our  attention  is  first  directed  to  a  bill  of  exceptions  taken  by  the 
defendants'  counsel  to  the  refusal  of  the  district  judge  to  charge  the 
jury,  that  "in  law,  the  acknowledgment  in  the  conveyance  from  Wal- 
lace to  the  plaintiff,  that  the  price  of  the  negroes  was  paid  down, 
was  no  proof  against  Benson  that  such  a  payment  was  made." 

We  think  the  district  judge  was  correct.  Benson  was  Wallace's 
vendee,  and  must  be  bound  by  the  acts  of  his  vendor,  in  regard  to  the 
thing  sold. 

The  first  plea  of  the  defendant,  the  genefral  issue,  is  unsupported. 
The  plaintiff  proves  his  right  by  the  production  of  the  deed  of  sale  of 
Wallace,  under  which  the  defendants  claim.  This  deed  is  a  notarial 
one,  and  the  identity  of  the  slaves  is  admitted  in  the  statement  of 
facts. 

The  plea  of  prescription,  i.  «.,  that  the  defendants  possessed  five 
years,  is  unsupported;  their  title  bears  date  Nov.  30, 1818,  and  the 
citation  in  the  present  suit  appears  to  have  been  served  on  the  6th  of 
November,  1823. 

The  deed  of  Benson  is  posterior  to  that  of  the  plaintiff,  and  recites 
the  conveyance  of  his  vendor  (of  the  negroes  sold,)  to  the  plaintiff, 
and  he  accepts  the  sale  on  the  covenant  of  his  vendor  to  produce  a 
conveyance  or  release  from  the  plaintiff.  This  does  not  appear  to 
have  ever  been  obtained. 

Benson  pleads,  1.  That  the  plaintiff  never  had  possession  of  the 
slaves  sold.  The  plaintiffs  deed  expressly  sets  forth  that  the  slaves 
were  delivered  to  him.  The  statute  provides  that  the  tradition  or 
delivery  of  slaves  takes  place  by  the  mere  consent  of  the  parties, 
when  the  sale  mentions  that  the  things  were  delivered  to  the  buyer. 
Civil  (Jode,  350,  art.  28.  It  therefore  follows,  that  the  plaintiff  had 
that  tradition  or  delivery,  which  transferred  the  vendor's  right. 

Benson,  who,  when  he  purchased  the  slaves  from  Wallace,  was 
informed  by  a  clause  in  his  deed,  that  the  negroes  he  was  purchasing 
were  already  sold  to  the  plaintiff,  and  was  willing  to  trust  Wallace 
on  his  covenant  that  he  would  procure  the  plaintifi^s  reconveyance 
or  release,  cannot  complain  that  the  plaintiff,  by  permitting  Wallace 
to  possess  and  have  the  slaves  as  his  own,  enabled  him  to  defraud 
and  impose  upon  him  the  second  vendee:  for  the  declaration  of 
Wallace,  contained  in  the  sale  to  Benson,  that  the  title  to  the  slaves 
was  in  the  plaititiff,  precludes  the  idea  of  his  exercising  any  fraud  or 
imposition. 

The  statement  of  facts  shows  that  the  plaintiff  permitted  Wallace 
to  keep  the  negroes  after  the  sale.  The  evidence  of  fraud  which  this 
complaisance  presents,  if  it  could  be  invoked  by  Benson,  who  bought 
with  his  eyes  open,  and  to  whom  every  thing  was  disclosed,  must 
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vanish,  when  the  perusal  of  Wallace's  deed  to  the  plaintiff  shows 
that,  ahhough  the  former  was  secured  by  an  actual  bona  fidt  saUj 
yet  the  intention  of  vendor  and  vendee  was  that  the  slaves  should  be 
reconveyed,  as  soon  a$  the  former  availed  himself  of  the  right  of 
redemption,  reserved  to  him  by  a  clause  in  the  deed. 

Admilting  that  to  a  purchaser  without  notice,  the  circumstance, 
that  after  the  sale  was  completed,  by  a  legal  tradition,  the  vendor 
was  permitted  to  retain  the  slaves,  and  remain  the  ostensible  owner, 
might  give  some  claim  to  a  party,  deceived  thereby — yet  Benson, 
who  had  legal  notice  by  the  notarial  sale  to  the  plaintiff,  and  to 
whose  immediate  predecessor  notice  and  knowledge  were  given  by 
Wallace,  cannot  possibly  complain. 

Benson's  deed  is  not  such  a  title  as  may  enable  him  to  prescribe 
under  it,  for  he  knew  his  vendor  had  no  title. 

There  is  no  evidence  of  the  alleged  simulation. 

The  case  of  Price  v.  Curtis  et  al.^  6  Martin^  420,  and  Copelly  v. 
Duverges,  11  Ibid,  641,  have  been  insisted  on.  But  in  the  first,  the 
deed  of  sale  did  not  state  any  delivery — and  the  latter  was  that  of  a 
sale  anterior  to  the  Code — the  conveyance  was  of  land,  not  of  slaves. 

It  is,  therefore,  ordered,  adjudged  and  decreed^  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Thomas^  for  the  plaintiff, 

Bullard,  for  the  defendants. 


Hunter  v.  Smith.     Ill,  N.  S.  109. 

SIXTH  District. 

Answers  ta  interrogatories  cannot  be  divided* 
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Winkle  v.  Tyler.    Ill,  N.  S.  1 1 1. 

SIXTH  District. 

A  vendee  cannot  resist  payment  on  the  ground  that  there  are  other 
persons  who  have  titles  to  the  land  sold  him,  there  being  no  suit 
brought,  no  certainty  that  these  persons  will  ever  disturb  him,  uor 
any  means  of  trying  whether  their  titles  are  better  than  his. 


Bird  V.  Bowie.     Ill,  N.  S.  112. 

If  the  answers  to  interrogatories  are  eTasive,  the  cause  will  be  remanded. 

SEVENTH  District. 

Porter,  J.,  said  : — The  defendant  propounded  two  questions  to  the 
plaintiff:  Whether  he  had  not  received  the  negro  mentioned  in  the  first 
interrogatory,  at  1200  dollars,  or  if  not,  at  what  sum  had  he  agreed  to 
take  him  ?  The  answer  furnished  a  reply  to  only  one  of  these  ques- 
tions, namely  :  that  he  had  not  received  him  at  1200  dollars.  In  this  it 
was  clearly  defective,  but  the  plaintiff  contends  this  defect  has  been 
cured  by  an  answer  given  to  another  of  the  interrogatories,  by  which 
it  is  stated  that  the  negro  was  not  delivered  in  payment  of  the  prin- 
cipal sum  due,  but  the  interest  which  had  accrued  on  it.  And  he 
insists  the  amount  was  immaterial,  bemuse  it  could  not  be  used  in 
this  action  as  a  defence,  or  if  material,  that  the  answer  is  sufficiently 
explicit,  because  it  states  it  was  the  amount  of  the  interest  due  at  the 
time  the  slave  was  received. 

In  this  reasoning,  which  is  sufficiently  ingenious,  this  court  cannot 
concur.  It  seems  to  us  to  take  for  granted  in  favor  of  the  party 
answering,  the  very  thing  which  it  was  the  object  of  the  interrogatory 
to  disprove.  From  the  pleadings,  and  the  drift  of  the  plaintiff's 
answers  to  the  questions  proposed  to  him,  it  appears  that  one  of  the 
points  principally  disputed  between  the  parties,  was,  whether  the 
negro  had  been  given  in  payment  of  the  principal  stun  due  by  the 
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obligation,  or  in  discharge  of  some  subsequent  engagement  entered 
into  with  regard  to  interest.  Now,  negativing  the  fact  that  it  was 
given  in  payment  did  not  justify  an  evasion  of  the  interrogatory, 
which  called  on  him  to  state  at  what  amount  the  slave  was  delivered. 
To  ascertain  the  truth  in  regard  to  the  point  at  issue,  the  sum  at 
which  the  negro  was  received,  was  very  material.  It  might  have 
shown  so  high  a  price,  as  to  have  rendered  it  improbable  he  was 
given  as  a  compensation  for  the  delay  in  the  payment  of  the  original 
debt,  or  if  given  on  that  account,  that  the  contract  was  usurious. 
When  the  party  interrogated  fails  to  answer  according  to  law,  it  lies 
on  him  to  show,  that  the  information  he  has  disclosed  to  other  ques- 
tions, fully  and  satisfactorily  cures  the  defect,  and  places  the  opposite 
party  in  the  same  situation,  in  which  a  categorical  reply  to  the  interro- 
gatory propounded  would  have  put  him.  One  of  the  best  means  of 
getting  verity  from  reluctant  witnesses,  and  arriving  at  a  correct 
knowledge  of  the  matters  on  which  they  testify,  is,  by  minute  inter- 
rogation on  particulars.  A  party  in  a  suit  who  wishes  to  probe  the 
conscience  of  his  adversary,  has  the  same  right,  and  perhaps  a  greater 
necessity,  for  applying  this  test,  than  when  examining  a  witness  who 
is  presumed  indifferent.  The  answer  excepted  to  in  this  instance,  is 
liable  to  all  the  objections  that  a  regard  to  this  rule  can  suggest.  It 
evades  particulars,  and  endeavors  to  cure  the  evasion  by  a  general 
answer  to  another  question,  which  answer  can  only  be  a  reply  to 
this,  on  the  supposition  that  the  plaintiff  could  have  answered  the 
particular  interrogation,  in  such  a  way  as  would  have  produced  the 
same  result 

The  exception  made  to  the  reply  to  the  fourth  interrogatory  does 
not  appear  to  be  supported.  The  question  was  general  as  to  the 
consideration,  and  the  answer  fully  meets  and  satisfies  it 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  this 
case  be  remanded  for  a  new  trial,  with  direction  to  the  district  judge 
to  ascertain  the  exception  filed  by  the  defendant  to  the  plainti^s 
answer  to  the  second  interrogatory.  And  it  is  further  ordered, 
adjudged  and  decreed,  that  the  appellee  pay  the  costs  of  this  appeal, 

Scoiiy  for  the  plaintiff. 

Oakley y  for  the  defendant 


Vol.  III. 
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Ware  v.  Innis.     HI,  N.  S.  1 17. 

SIXTH  Dislrict. 

Decidedy  that  the  forfeiture  of  the  ri^t  to  recover,  on  account  of 
having  seized  and  taken  property  from  the  defendant,  to  satisfy  the 
amount  daimed  by  suit,  a  principle  of  Spanish  law,  {N.  Recopila- 
ciofiy  b.  4,  tit,  18,  /.  1,  and  6. 5,  tit.  17,  /.  10,  of  same  work,)  only  takes 
place  in  consequence  of  a  taking  with  force,  as  it  was  the  intent  of 
the  law  maker  to  prevent  breaches  of  the  peace. 


Innis  V.  Eemper.    Ill,  N.  S.  119. 

SIXTH  District. 

It  wffl  not  be  allowed  to  a  freeholder  who  has  signed  a  return  for 
a  road  under  theywra/  of  a  justice  of  the  p^ace,  afterwards  to  prove 
Khat  he  was  not  sworn.  This  establishes  that  the  oath  was  taken — 
bnt,it  is  urged,  this  does  not  show  it  was  taken  before  they  proceeded. 
This  circumstance  would  not  vitiate  the  proceedings.  Nott  v.  Dauqoy , 
I  Martin  J  N.S.I. 


Stafiford  v.  Calliham.    HI,  N.  S.  1 24. 

SIXTH  District. 

A  new  trial  refused,  because  the  party  applying  for  it,  had  not 
used  due  diligence  to  procure  the  missing  evidence. 
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Bacon  v.  M'Nutt  et  al.    Ill,  N.  S.  129. 

If  a  probate  sale  be  made  to  iatisfy  a  mortgtLge  and  the  mort^gee  beeome  the  purehaaer, 

he  will  be  allowed  to  retain  the  prices 

SIXTH  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff,  as  widow  and  tutrix  of  her  minor  children,  demands 
from  the  defendant,  surety  of  W.  Murray,  the  price  of  a  lot  in  the 
town  of  Alexandria,  purchased  by  the  latter,  at  the  sale  of  her  hus- 
band's estate. 

The  defendant  pleaded  the  general  issue,  a  mortgage  on  the  lot 
and  confession  of  judgment  in  favor  of  his  principal,  a  compensation 
of  a  claim  of  the  latter  against  the  estate,  and  a  plea  of  discussion. 

Murray  interpleaded,  denied  all  allegations;  averred  the  claim  was 
extinguished  by  compensation  or  payment;  prayed  the  defendant 
being  a  foreigner  should  give  security,  if  any  thing  was  recovered,  as 
other  persons  were  interested  in  the  estate. 

There  was  judgment  against  both  principal  and  surety;  but  execu- 
tion was  directed  not  to  issue,  till  the  plaintiff  gave  security  to  indem- 
nify the  defendants  against  an  hypothecary  claim  of  Ferguson  &  Rich, 
and  not  against  the  surety  till  after  the  discussion  of  the  property  of 
the  principal  pointed  out  by  the  surety. 

The  plaintiff  appealed. 

The  documents  that  come  up  are  process  verbal  of  the  sale  of  E. 
Bacon's  estate;  the  petition  to,  and  order  of  the  parish  judge,  the 
receipt  of  Murray,  vendor  of  E.  Bacon,  for  a  partial  payment. 

The  defendants  introduced  the  record  of  a  suit,  Ferguson  &  Rich 
V.  Bacon,  the  present  plaintiff,  and  the  subrogation  of  Murray  to  the 
plaintiffs'  rights. 

Scott  deposed  that  the  note,  offered  in  compensation,  is  one  of 
those  given  in  payment  of  the  lot,  as  well  as  that  filed  in  the  suit  of 
Ferguson  v.  Rich,  both  being  secured  by  a  mortgage  on  the  lot. 

It  is  urged  that  Murray  purchased  at  a  sale,  ordered  by  the  court 
of  probates,  for  the  purpose  of  reducing  the  property  of  the  estate 
into  cash,  so  that  the  debts  might  be  paid  out  of  the  proceeds,  accor- 
ding to  their  respective  classes;  and  that,  therefore,  there  cannot  be 
any  compensation  allowed,  and  the  district  court  erred  in  allowing 
any.' 

This  does  not  appear  to  have  been  a  sale  of  the  whole  property  of 
the  estate,  but  the  sale  of  a  lot,  and  the  avowed  object  not  to  reduce 
it  into  money  to  be  distributed,  but  to  sell  on  credit  so  as  to  get  a 


40  SUPREME  COURT. 

[Bacon  v,  M'Nutt  et  al] 

higher  price  and  the  sale  is  only  authorised,  as  prayed  for,  to  avert 
the  loss  to  the  estate  and  perhaps  to  the  mortgagee;-  that  would  result 
from  a  cash  sale.  It  is  not  even  averred  that  there  are  other  debts, 
and  it  is  that  there  is  other  property.  The  district  court  did  not  err 
in  considerh)g  the  sale  as  made  for  a  particular  object,  that  of  satis- 
fying the  mortgage  on  the  premises.  If  so,  nothing  is  more  just  than 
to  allow  the  mortgage  creditor,  who  has  become  a  purchaser,  to  retain 
in  his  hands,  the  produce  of  a  sale,  actually  made  to  pay  him.  It 
appears  that  Murray,  in  his  own  right  and  as  subrogated  to  those  of 
Ferguson  &jRich,  is  the  only  hypothecary  creditor.  The  judge, 
therefore,  acted  correctly  in  allowing  the  claim  for  compensation. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  affirmed  with  costs. 

IVHsoriy  for  the  plaintiff. 

Bullard  and  Scott y  for  the  defendants. 


Taylor  v.  Curtis.     Ill,  N.  S.  132. 

A  man's  solvency  cannot  be  better  tested  than  by  the  return  of  an  execution  against 

him,  on  which  no  property  can  be  found. 

SIXTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  transferred  to  the  plaintiff,  part  of  a  judgment 
which  he  had  recovered  against  one  A.  J.  Davis,  with  an  express 
warranty  of  his  solvency;  the  money  not  being  made  on  execution, 
this  action  lias  been  brought  against  the  defendant  as  transferror  and 
the  only  question  presented  for  decision  is,  whether  it  has  been  shown 
that  Davis  was  insolvent. 

The  transfer  bears  date  the  22d  of  November,  1822.  On  the  17th 
of  January,  1823,  the  plaintiff  issued  execution  against  Davis  on  the 
judgment,  and  on  this  execution  only  sixty  dollars  could  be  made 
which  the  defendant  received.  On  the  22d  of  the  month  last  men- 
tioned, Davis  presented  his  bilan  and  prayed  for  a  meeting  of  his 
creditors  in  order  that  he  might  make  them  a  cession  of  his  goods: 
and  shortly  after  died. 

In  addition  to  this  evidence,  parol  testimony  was  introduced  to 
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show  that  Davis  was  insolvent,  and  that  every  thing  he  had  was 
mortgaged  for  other  debts. 

We  think  the  plaintiff  is  entitled  to  recover.  The  defendant,  in 
warrai^ng  the  solvency  of  Davis,  warranted  his  ability  to  pay,  and 
this  ability  could  not  have  been  better  tested,  than  by  the  application 
of  an  execution,  which  proved  unavailing.  The  defendant  has  con- 
tended that  Davis  was  not  insolvent,  because  the  schedule  filed  by 
him  shows  that  he  had  property  and  debts  to  a  larger  amount  than 
that  which  he  owed.  There  are  few  insolvent  debtors,  who  do  not 
present  such  statements,  and  there  are  few  of  those  statements  that 
do  not  prove  delusive;  but  whether  that  relied  on  here,  would  have 
been  an  exception  to  the  general  rule,  we  deem  immaterial  in  settling 
the  present  question.  It  was  not  the  miderstanding  of  the  parties, 
nor  is  it  our  understanding  of  the  law,  on  such  a  contract  as  this,  that 
the  transferee  is  to  await  the  settlement  of  an  insolvent's  estate,  before 
he  can  have  recourse  on  his  transferror.  The  evident  meaning  of  the 
agreement  was,  that  Davis  was  able  to  pay  the  debt  in  due  course  of 
law,  and  that  the  means  of  compelling  him  should  have  been  resorted 
lo.  The  obligations  of  sureties,  who  contract  in  the  ordinary  way, 
furnish  a  fair  analogy  for  ascertaining  the  right  of  the  parties,  now 
before  us.  They,  like  the  defendant,  agree  that  the  person,  for  whom 
they  bind  thesiselves,  is  solvent,  and  that  he  wilt  pay  the  debts  h% 
has  contracted,  and  they  can  require  his  property  should  be  diseussed, 
before  recourse  is  had  cm  them;  but  they  cannot  compel  the  creditor 
to  do  so,  when  that  property  is  in  litigation,  or  the  debtor  has  suad 
to  make  a  cession  of  his  goods.  On  the  whole,  we  think,  that  the 
plaintiff,  on  his  failing  to  make  the  money  out  of  the  debtor  by  due 
course  of  law,  had  a  right  to  sue  tlie  defendant  on  his  warranty. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  Ibat  the  plain- 
tiff do  recover  of  the  ddendant  700  dollars,  with  inteveat  thereon,  at 
five  per  cent,  from  the  25th  of  November,  18B0,  until  paid,  and  costs 
of  suit  in  both  eourts. 

BuUard,  f<Mr  the  pla|nli£ 

TKohmu^  for  the  defendftnt 
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Waters  v.  Wilson  et  al.    Ill,  N.  S.  135. 

A  curator,  or  beneficiarj  heir,  ordered  by  the  court  ef  prolMites  to  pty  a  debt,  may  be 

sued  in  the  district  court 

SIXTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  petition  states  that  the  estate  of  the  late  James  H.  Gordon  was 
indebted  to  the  plaintiflf,  in  the  sum  of  869  dollars,  71  cents:  that  this 
debt  has  been  classified  by  the  judge  of  probates  of  the  parish  of 
Rapides  as  a  privileged  debt:  that  notwithstanding  this  classification^ 
the  defendants,  though  often  requested,  have  refused  to  pay  the  same. 
It  concludes  by  praying  for  citation,  and  judgment  for  the  amount 
ascertained,  and  settled  by  the  court  of  probates. 

The  answer  contains  a  plea  of  payment,  and  the  general  issue. 
Judgment  was  given  in  the  district  court  against  the  defendants  in 
their  personal  capacity,  and  they  have  appealed. 

In  this  court  the  appellants  have  assigned  for  error,  that  the  district 
court  had  not  jurisdiction  of  the  case:  and  that  this  jurisdiction  being 
a  want  of  power  in  relation  to  the  subject  matter,  may  be  shown  at 
any  time  before  final  judgment. 

The  appellees  insist  that  the  exclusive  jurisdiction  of  the  court  of 
probates,  only  relates  to  the  examination  and  classification  of  the 
difiierent  claims  against  the  estate;  and  that  these  objects  once  obtained, 
an  action  can  be  maintained  before  any  of  the  ordinary  tribunals,  to 
recover  the  amount  due. 

The  provisions  in  our  Civil  Code,  in  relation  to  the  settlement  of 
estates,  administered  by  curators,  or  beneficiary  heirs,  seem  altogether 
to  proceed,  on  the  apprehension,  that  the  curator  would  pay  too  soon, 
and  that  the  absent  creditors  would  be  injured:  for  there  is  not  a 
single  provision  in  it,  which  provides  the  means  of  quickening  the 
representative,  in  the  discharge  of  his  duties,  by  compelling  him  to 
publish  the  account  of  the  classification,  and  place  the  estate  in  a  situa- 
tion for  discharging  its  debts:  nor  any  which  speaks  of  or  indicates, 
the  form  of  execution  that  should  issue  against  him.  In  practice, 
however,  we  believe  it  has  been  customary  for  the  court  of  probates, 
after  classification  of  the  debts,  to  order  the  curator  to  pay  them. 
The  judge,  in  the  instance  before  us,  acted  on  this  idea;  for  we  find 
in  the  record,  that  he  ordered  the  defendant  to  pay  the  debts  which 
were  classed,  out  of  the  funds  in  hand;  and  the  correctness  of  this 
order  cannot  be  inquired  into  now,  tor  no  appeal  was  taken  from  it. 
Under  a  late  act  of  the  legislature  he  has  the  power  to  enforce  such 
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decrees;  for  it  declares,  in  express  terms,  <^  that  the  court  of  probates 
shall  have  power  to  issue  all  such  writs  and  mandates  as  may  be 
necessary  for  the  execution  of  its  orders,  judgments,  and  decrees." 
Acts  of  the  Legislature,  1820 — 96,  sect.  9. 

Had,  therefore,  this  suit  been  brought  since  the  passage  of  the  act 
referred  to,  we  should  be  strongly  inclined  to  believe  it  could  not  be 
maintained.  But  it  is  not  that  question  but  another,  which  is  now 
before  us;  and  that  is,  whether  antecedent  to  the  passage  of  this  law, 
a  curator,  or  beneficiary  heir  who  failed  to  comply  with  an  order  to 
pay  the  creditors,  after  classification,  could  be  compelled  to  do  so  by 
an  ordinary  suit.  For  the  solution  of  the  question,  it  becomes  neces- 
sary to  look  into  the  situation  of  the  estate  at  the  time  the  order  was 
given,  and  what  were  the  powers  of  the  court  in  relation  to  it.  By 
law,  the  whole  estate  is  directed  to  be  sold,  and  the  proceeds  are  pre- 
sumed to  be  in  the  hands  of  the  administrator.  No  execution,  there- 
fore, could  issue  against  the  property  of  the  succession,  and  the  only- 
means,  which  the  court  of  probates  could  have  used,  would  have 
been  some  written  process,  which  might  have  compelled  the  repre- 
sentative of  the  estate  to  discharge  the  personal  responsibility  he  had 
incurred. 

Now,  previous  to  the  passage  of  the  act  already  referred  to,  it  does 
not  appear  to  us  that  such  means  were  placed  within  the  reach  of 
that  tribunal:  indeed  the  very  enactments  there  made  on  the  subject 
matter,  must  have  proceeded  on  the  idea  that  such  powers  were  not 
possessed  by  the  court  of  probates,  and  that  it  was  necessary  to  confer 
them.  What  then  was  the  consequence  of  the  probate  court  wanting 
means  to  enforce  its  orders?  That  the  curator  or  beneficiary  heir 
could  retain  the  funds,  he  was  ordered  to  pay  over  to  others  so  long 
as  he  pleased?  We  think  not.  We  consider  his  failure  to  comply 
with  an  order  given  against  him  in  his  representative  capacity, 
created  a  cause  of  action  which  made  him  responsible  in  his  personal; 
and  that  the  action  might  be  prosecuted  either  by  a  suit  oh  his  bond, 
or  by  setting  out  the  particular  sum  due,  as  in  the  present  instance. 

None  of  the  means  of  defence  set  up  in  the  answer  have  been  sus- 
tained by  proof,  and  we  discover  no  error  in  the  judgment  except  a 
small  one  in  calculation,  and  the  circumstance  of  the  decree  being 
against  husband  and  wife.  We  see  no  evidence  which  makes  him 
responsible  for  any  act  done  in  relation  to  the  estate,  and  he  is  cer- 
tainly not  bound  to  pay  the  debts  contracted  by  his  wife  before 
coverture. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  pro- 
ceeding to  give  such  judgment  as  should  have  been  rendered  there, 
it  is  ordered,  adjudged  and  decreed,  that  the  plaintiff  do  recover  of 
the  defendant,  Maria  C.  Wilson,  the  sum  of  434  dollars,  21  cents, 
with  interest  from  judicial  demand  until  paid,  and  costs  in  the  court 
below,  the  appellee  paying  costs  in  this. 

Baldwin,  for  the  plaintlSl 

fFilson,  for  the  defendants. 
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Trustees  of  Natchitoches  v.  Coe.    Ill,  N.  S,  1 40. 

SIXTH  District 

This  is  an  action  brought  by  the  corporation  of  the  town  of  Natchi- 
toches to  have  a  house,  built  by  the  defendant  on  the  bank  of  Red 
River  within  the  limits  of  said  town,  removed.as  a  nuisance.  Defend^ 
ant  excepts,  that  as  by  the  act  of  1819  and  18)30,  the  corporation  has 
been  invested  with  all  the  powers  of  a  police  jury,  and  that  the  con- 
firming of  these  powers  gave  to  the  corporation  the  right  of  enforcing 
any  regulation  they  might  make  and  renK)ving  a  nuisance;  therefore 
the  district  court  had  no  jurisdiction  of  the  case:  Heldy  that  the  district 
court  IS  not  thereby  ousted  of  its  jurisdiction.  No  ordinance  is  pro- 
duced showing  how  means  have  been  provided  for  hearing  and 
determining  cases  of  this  kind,  and  appellant  complains  with  an  ill 
grace  that  his  adversary  is  not  his  judge.  As  to  the  merits,  see 
Partiday  3, 28, 7;  Curia  PAH.  /.  3,  c.  1,  n.  16. 


Davis  V.  Curtis.     Ill,  N.  S.  142, 

SIXTH  District 

Appeal  dismissed  for  lack  of  a  bond  for  costs. 
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Crawford  v.  Cheney.     Ill,  N.  S.  142. 

SIXTH  District. 

Ill  a  suit  for  killing  a  slave  presumptive  evidence  supports  the 
verdict. 


Crain  v.  Robert.     Ill,  N.  S.  144. 

SIXTH  District. 

Judgment  confirmed  with  damages  against  defendant,  appealing 
without  evidence  to  support  his  plea. 


Same  v.  Same.     Ill,  N.  S.  145. 

SIXTH  District. 

Claim  disregarded  because  supported  by  vague  proof. 

Held,  novation  is  never  presumed.    Civil  Code,  296,  art.  174. 
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Campbell  v.  Miller.     Ill,  N.  S.  149. 
Campbell  v.  Henderson.     Ill,  N.  S.  1 52. 

SIXTH  District. 

When  the  law  of  the  country  in  which  the  parties  contracted  is 
not  set  forth,  the  court  must  take  that  of  the  state  as  their  rule. 

When  the  cause  was  tried  by  a  jury  below,  and  the  judgment  is 
reversed,  it  is  sent  back,  although  there  be  sufficient  evidence  to  act 
on. 


Henderson  for  the  use  of  Hunter  v.  Bowles. 

Ill,  N.  S.  152. 

A  judge  need  Dot  in  all  cases  refer  to  the  law  which  he  decides. 

SIXTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  case  has  been  submitted  without  argument 

On  examining  the  record,  we  find  the  action  was  commei»ced  on  a 
note  of  hand,  the  execution  of  which  was  clearly  established,  on  the 
trial  in  the  court  below. 

No  matter  in  avoidance  was  pleaded,  and  nothing,  appearing  in 
evidence,  creates  the  slightest  doubt  of  the  justice  of  the  plainlifPs 
claim.  To  excuse  an  appeal  taken  in  so  plain  a  oase,  the  defendant 
has  relied  in  this  court  on  two  points.    . 

1.  That  no  amicable  demand  was  made,  and  consequently,  there 
was  error  in  giving  judgment  for  the  plaintiff  with  costs. 

2.  That  the  judgment  refers  to  no  law,  and  is  therefore  unconsti- 
tutional and  void. 

I.  An  interrogatory  is  annexed  to  the  petition,  calling  on  the  de- 
fendant to  say  whether  an  amicable  demand  was  not  made  of  him;  to 
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this  no  answer  has  been  made^  and  the  fact,  endeavored  to  be  estab- 
lished by  it,  must  be  taken  as  confessed.  It  is  said  in  the  note  fjled 
by  appellant's  counsel  in  the  record,  that  a  denial  of  this  fact  by  an 
agent,  though  not  made  on  oath,  is  suflScient;  because  the  petition  was 
served  at  the  Isist  place  of  residence  of  the  appellant,  a  position,  so 
clearly  untenable,  that  any  reasoning  on  our  part  to  show  it  such,  is 
deemed  unnecessary. 

II.  This  point  is  of  the  same  character  as  the  first,  that  is,  wholly 
unsupported  by  law.  The  objection  made  to  the  judgment  has  been 
more  than  once  taken  in  this  court,  and  always  without  success.  A 
judge  must,  in  all  cases,  give  reasons  for  his  judgment,  because  it  is 
impossible  he  can  conscientiously  decide  against  either  party  without 
some,  but  he  is  not  obliged  to  cite  the  particular  law,  on  which  his 
decision  is  founded:  he  may  be  well  acquainted  with  its  spirit,  mean- 
ing and  force,  and  yet  not  recollect  its  words,  nor  the  chapter  or  page 
in  which  it  is  found.  Thus  the  constitution  requires  judges  to  refer, 
as  often  as  po^ible,  to  the  particular  law,  but  in  all  cases,  to  adduce 
the  reasons  on  which  their  decrees  are  founded.  10  Martin,  162;  4 
Ibid.  536. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  district 
court  be  affirmed  with  costs,  and  ten  per  centum  on  tfie  amount  of 
said  judgment,  as  damages  for  the  delay  occasioned  by  this  appeal. 

Thomas,  for  the  plaintiff. 

Oakley,  for  the  defendant. 


Ham  V.  Herriman.     Ill,  N.  S.  1 55. 

SIXTH  District 

The  question  of  fraud  is  of  the  peculiar  province  of  the  jury. 
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Grafton  v.  Collins.     Ill,  N.  S.  156. 

SIXTH  District. 

If  an  overseer  be  dismissed  for  misconduct,  he  can  only  recover 
for  the  time  he  served. 


Cox  V.  Wells  et  al.     Ill,  N.  S,  158. 

SIXTH  District 

The  return  of  the  sheriff  that  he  served  petition  and  citation,  is 
sufficient  to  show  that  he  served  it  in  both  languages.  Where  forty- 
eight  jurors  had  been  drawn,  but  only  forty-five  could  be  summoned, 
this  does  not  vitiate  the  venire. 


Prudhomme  v.  Dawson  et  al.     Ill,  N.  S.  161. 

Under  the  Spanish  law,  valuation  in  the  contract  of  marriage  did  not  transfer  property  to 

the  husband. 
Prescription  does  not  ran  against  the  wife  in  favor  of  the  purchasers  of  her  property, 

although  separated. 
Purchaser  i»not  necessarily  in  bad  faith  ftt>m  the  inception  of  suit 

SIXTH  District 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff^  wife  of  D.  Cass^  but  separated  in  goods  and  autho- 
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rised  by  him,  charges  she  brought  in  marriage  and  as  her  doi  sundry 
slaves,  part  of  whom  are  in  the  respective  possessions  of  the  defen- 
dants, and  have  been  so  since  the  year  1810,  without  either  of  them 
having  title,  and  they  refuse  to  return  them  or  account  for  the  hire  of 
them. 

The  defendant  Dawson  pleaded  the  general  issue,  title  by  purchase 
and  prescription. 

The  defendant  Rachal  pleaded  title,  in  himself,  that  the  slaves 
brought  by  plaintifif  in  marriage  were  estimated  in  her  marriage  con- 
tract and  thus  became  the  husband's  absolute  property. 

There  was  judgment  for  the  defendants  and  the  plaintiff  appealed. 

Two  questions  arise  in  this  case,  whether  the  marriage  contract 
vested  the  property  in  the  husband?  Admitting  not,  whether  the 
plaintiff's  claim  is  barred  by  prescription?  This  last  question  applies 
only  to  the  defendant  Dawson. 

The  contract  states  that  the  parties  are  possessed  of  property  to  the 
value  of  3000  dollars,  each;  that  all  the  property  of  the  contracting 
parties,  now  in  possession  or  action,  shall  be  put  into  the  husband's 
hands,  to  be  by  him  employed  for  their  mutual  advantage;  and  that 
the  said  common  (mutual)  property,  with  its  increase,  shall,  on  the 
death  of  the  parties,  be  divided  among  their  common  issue,  and  if 
there  be  no  such  issue,  to  the  heirs  of  the  survivor,  or  the  person,  in 
whose  favor  he  may  dispose  of  the  same. 

The  marriage  took  place  before  the  promulgation  of  the  Civil  Code. 
We  think  it  clear  that  the  total  value  of  the  property  of  the  parties 
mentioned  in  the  contract,  was  intended  solely  to  establish  the  equality 
in  value  of  what  they  brought.  The  contract  speaks  of  the  property 
they  brought,  as  being  common,  mutual  and  managed  by  the  husband 
for  the  joint  advantage  of  both. 

Under  the  Spanish  law,  it  was  not  every  valuation  which  trans- 
ferred the  property  of  the  wife's  real  estate  to  the  husband.  Febrero 
speaks  of  valuations,  which  have  not  the  effect  of  a  sale,  estimacion 
en  que  no  causa  venia.  He  says  the  valuation  has  this  effect  when 
it  is  held  in  such  a  manner  that  the  dotal  effects  are  given  to  the  hus- 
band, as  sold  at  the  price  they  were  valued  at.  Quandose  aprecian 
de  tal  suerlBj  que  se  entregan  al  marido  como  vendedor  en  que  se 
valuen.  Febr.  librer,  de.  es.  ch.  2,  sect.  l,n.  8  and  9;  Part.  4, 11, 20. 

2  It  is  true  the  defendant  Dawson  would  be  protected  by  the  plea 
of  prescription,  if  the  plaintiff's  marriage  had  been  dissolved  at  the 
time  of  the  separation  of  property:  as  the  marriage  still  subsists,  the 
wife  must  be  protected,  because  her  action  may  be  prejudicial  to  her 
husband.     Civil  Code,  486,  art.  14;  Sirey  2,  30;  17  Ibid,  p.  1,  304. 

There  is  a  bill  of  exceptions  taken  by  the  plaintiff's  counsel  to  the 
opinion,  in  allowing  the  plea  of  the  defendant  Rachal,  that  the  autho- 
risation of  the  plaintiff's  husband  was  not  filed  with  the  petition. 
Notwithstanding  which  the  judge  permitted  her  to  proceed  to  trial. 

On  the  objection  being  taken,  the  authorisation  granted  before  the 
inception  of  the  suit  was  produced.    The  authorisation  was  set  forth 
Vol.  III.— 5 
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in  the  petition,  and  we  think  that  its  being  produced  as  soon  as  called 
for  sufficed.  Besides,  the  judge  by  allowing  the  plaintiff  to  proceed 
to  trial,  virtually  overruled  his  former  decision,  and  no  exception  was 
taken  to  this  change  of  opinion. 

We  do  not  think  the  defendants  bound  to  pay  for  the  hire.  They 
are  not  necessarily  to  be  considered  in  bad  faith  from  the  inception  of 
the  suit.  Civil  Code,  102,  art.  7.  The  Code  has  wrought  a  change 
in  the  former  law,  which  put  an  end  to  the  good  faith  on  the  judicial 
demand.  Richardson  v.  Packwood,  1  N,  S.^  405;  where  the  subject  is 
examined  at  full  length. 

It  is,  therefore,  ordei*ed,  adjudged  and  decreed,  that  the  judgment 
be  annulled,  avoided  and  reversed,  and  that  the  plaintiff  recover  from 
the  defendants  respectively  the  slaves  named  in  the  petition,  and  that 
the  defendants  pay  costs  in  both  courts. 

Morris  and  Bost,  for  the  plaintiff. 

Bullard  and  Holkanty  for  the  defendants. 


Compton  d  aL  v.  Patterson.     Ill,  N.  S.  1 64* 


SIXTH  District. 

An  appeal  lies  from  a  judgment  of  nonsuit,  so  of  discontinuance. 
The  endorser  cannot  make  the  payee  a  party,  and  propound  inter- 
rogatories to  him  to  attack  the  consideration. 


Collins  et  al.  v.  M'Crummen  et  al.     Ill,  N.  S.  166. 


SIXTH  District. 

A  witness  who  acknowledges  he  is  responsible  for  costs,  but  has 
means  secured  to  pay  them,  is  not  incompetent. 
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A  note  endorsed  by  one  partner^  does  not  render  the  endorsee 
responsible  to  the  firm  for  laches.  The  goods  sold  need  not  be 
described  in  the  petition  when  the  defendant  has  assumed  payment 
of  the  amount 


Loccard  v.  Bullitt.     Ill,  N.  S.  170. 

SIXTH  District 

The  court,  not  the  party,  must  judge  whether  due  diligence  wa:^ 
used  to  procure  testimony. 


Heirs  of  Gague  v.  Gague  et  al.     Ill,  N.  S.  1 72. 

SIXTH  District 

Heirs  may  sue  the  widow  in  the  district  court  for  a  partition  of 
the  common  estate.  The  Civil  Code,  176,  art.  133,  in  giving  juris- 
diction to  the  court  of  probates  does  not  give  it  exclusively.  Turner 
V.  Croft,  I  N.  S.  370;  Broussard  v.  Bernard,  an/e,  14. 
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Fournier  v.  Landreau.     Ill,  N.  S.  173. 

SIXTH  District. 

Laws  are  not  presumed  to  have  a  retrospective  operation:  so,  of 
the  act  of  1st  March,  1828. 
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Pascal  V.  Caldwell  et  al     III,  N,  S.  175. 

FIRST  District. 

Judgment  of  court  below  on  questions  of  fact  prevails^  unless  clearly 
erroneous. 


HoUiday  v.  M'CuUoch  d  al    III,  N.  S.  176. 

FIRST  District. 

In  this  case  no  service  of  petition  was  made  on  defendants,  nor  on 
any  person  representing  them,  but  on  an  application  of  plaintiff's 
counsel,  suggesting  that  they  lived  in  Maryland,  an  attorney  wa^ 
appointed  to  represent  them.  The  action  was  for  an  account  and 
settlement  of  partnership,  sale  of  partnership  property  and  distri- 
bution of  surplus.  The  attorney  excepted  to  the  jurisdiction  and 
the  court  below  sustained  it. 

5* 
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Porter,  J.,  said: — 

It  does  not  appear  to  us  the  judge  erred. — We  have  been  unable  to 
find  any  provision  in  our  law  which  authorises  the  course  of  proceed- 
ing the  plaintiff  has  pursued.  By  the  12th  law  of  the  2d  title  of  the 
3d  Partida,  it  is  enacted  that  if  a  person,  against  whom  suit  is  intended 
to  be  brought,  should  be  absent,  the  plaintiff  may  petition  the  judge 
of  the  place  to  appoint  one  or  more  curators.  Our  own  Code  has 
pointed  out  the  cases  in  which  curators  ought  to  be  put  in  posses- 
sion of  the  estate  of  absent  persons.  Whether  the  defendants  be  in 
that  situation  is  an  inquiry  not  necessary  to  be  gone  into  here,  as  the 
appointment  was  not  made  to  the  estate  before  suit  commenced,  but 
to  defend  the  action,  and  the  defendants  were  no  otherwise  in  court 
but  by  the  order  of  the  judge  directing  an  attorney  to  defend  them. 
The  article  of  our  Code  which  authorises  the  judge  to  appoint  proper 
persons  to  defend  the  rights  of  an  absentee,  limits  the  power  to  cases 
where  there  is  a  suit  pending,  in  which  his  right  may  be  involved, 
and  does  not  extend  to  a  suit  instituted  directly  against  the  person. 
Such  was  the  construction  put  on  this  article  in  the  case  of  Astor  v. 
Winter,  Civil  Code,  14,  art.  8.     8  Mar  tiny  206. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirtned,  with  costs. 

LivermorCy  for  the  plaintiff. 

Pierctf  for  the  defendants. 


Hyde  et  aL  v.  Henry.     HI,  N.  S.  179. 

FIRST  District. 

Defendant  having  requested  plaintiff  to  make  some  advances,  such 
as  '<  the  necessary  expenses  of  the  vessel  in  coming  into  the  bayou:'' 
Heldy  these  are  not  confined  to  the  toll  in  coming  in,  but  to  all  need- 
ful disbursements  till  her  return. 
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Jenkins  v.  Tyler    III,  N.  S.  182. 

PARISH  Court  of  New  Orleans. 

An  order  of  seizure  and  sale  cannot  be  executed  after  the  death 
of  the  debtor,  although  it  may  have  been  obtained  during  his  life. 
But  the  creditor  is  entitled  to  his  costs  up  to  the  time  of  the  debtor^s 
decease. 


Hepp  et  al.  v.  Ducros  et  al.     Ill,  N.  S.  185. 

An  agreement  to  pay  ten  per  cent  on  the  parchaae-money  for  three  yeara,  which  li 
afterwarda  extended  to  the  fourth  year,  doea  not  entitle  the  creditor  to  intereat  at  this 
rate,  on  further  indulgence. 

The  buyer  owes  intereat  on  the  price  of  slaves  from  the  time  the  debt  becomes  due. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  in  the  court  below,  to  recover  the  price  of 
certain  slaves,  in  pursuance  of  a  contract  of  sale,  as  set  forth  in  the 
petition  of  the  plaintiffs;  who  being  dissatisfied  with  the  judgment 
therein  rendered,  took  the  present  appeal:  since  the  filing  of  which, 
the  defendants  and  appellees  in  their  answer,  complain  also  of  errors 
in  the  judgment  of  the  district  court. 

The  questions  in  the  case,  raised  by  both  parties,  relate  to  the  calcu- 
lation of  interest  on  the  price  promised  for  the  slaves.  According  to 
the  stipulations  of  the  act  of  sale,  the  purchasers  had  a  right  to  prolong 
payment  for  the  space  of  three  years,  by  paying  an  interest  of  ten 
per  cent,  per  annum  on  the  capital. 

The  evidence  in  the  case  shows  that,  using  the  privilege  thus  ac- 
corded to  them,  the  payment  was  postponed,  not  only  for  three  but 
four  years,  for  which  time  interest  was  calculated  and  paid  from  two 
years  to  two  years,  purporting  to  be  at  the  rate  of  ten  per  cent,  per 
annum,  on  a  capital  of  38,000  dollars.    The  judge  a  quo  seems  to  be 
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of  opinion  that  there  was  error  in  the  estimate  of  interest  as  calculated, 
to  the  prejudice  of  the  debtors;  and  in  rendering  judgment  unputed 
the  surplus  to  the  payment  of  part  of  the  principal. 

This  is  complained  of  by  the  counsel  of  the  appellees  as  erroneous; 
but  we  are  of  opinion  that  the  judgment  is  thus  far  correct,  after 
allowing  to  the  creditor  the  most  favorable  mode  of  calculation  which 
can  be  legally  tolerated.  The  other  error,  alleged  on  the  part  of  the 
appellants,  is  a  departure  from  the  true  spirit  and  just  interpretation 
of  the  contract,  in  not  allowing  interest  at  the  rate  of  ten  per  cent,  from 
the  period  of  the  last  payment  up  to  the  time  of  rendering  judgment, 
instead  of  legal  interest. 

Ten  per  cent,  per  annum,  on  a  capital  sum  either  loaned,  or  for 
which  a  debtor  may  be  indulged  in  the  payment,  is  allowed  by 
express  convention  between  the  parties,  which  must  be  in  writing. 
Civil  Code.  408,  art  32. 

In  the  present  case,  the  conventional  interest,  by  the  act  of  sale,  is 
limited  to  three  years;  but  the  parties  to  that  deed  have,  by  a  subse- 
quent agreement  as  evidenced  by  the  last  note  and  receipt  for  the 
payment  of  interest,  extended  it  one  year  more;  and  this  is  contended 
to  be  a  good  and  substantial  reason  for  the  court  to  extend  it  still 
farther,  to  end  only  by  the  payment  of  the  capital;  because  it  appears 
to  be  the  interpretation  given  to  the  contract  by  the  parties  themselves. 
The  original  agreement  is  explicit  and  needs  no  interpretation:  it 
limits  the  conventional  interest  to  three  years,  which  was  to  be  paid 
as  a  consideration  for  the  forbearance  on  the  part  of  the  vendor  to 
demand  the  price  at  the  time  it  became  due.  This  contract  Was 
reciprocal  and  valid  up  to  that  period,  it  then  ceased,  and  left  the 
capital  debt  precisely  as  it  would  have  stood  without  that  stipulation. 
The  payment  of  ten  per  cent,  for  the  fourth  year  was  on  a  subsequent 
agreement,  the  force  of  which  expired  with  that  year. 

The  court  below  did  not  err  in  refusing  to  allow  ten  per  cent  after 
that  period. 

The  only  question  remaining  to  be  settled  concerns  the  allowance 
of  legal  interest;  whether  it  should  be  from  the  period  at  which  the 
price  of  the  slaves  became  finally  due,  or  from  the  judicial  demand? 

On  the  subject  of  this  species  of  interest,  it  is  perhaps  desirable, 
that  it  should  be  based  on  the  forbearance  of  a  creditor  to  enforce 
payment,  and  not  on  the  qualities  or  properties  of  the  things  for  which 
debts  may  be  contracted.  For  as  the  law  now  stands,  courts  of 
justice  are  frequently  forced  into  unprofitable  inquiries,  as  to  the 
capacity  of  diflferent  kinds  of  property  to  produce  rent  or  revenue. 

The  debt  claimed,  now  in  the  case  under  consideration,  is  the  price 
of  a  number  of  slaves  of  both  sexes,  and  various  ages,  and  conse^ 
quently  calculated  to  produce  profit  to  the  holder  by  natural  increase, 
as  well  as  by  manual  labor.-  In  the  first  place  they  may  be  assimi- 
lated to  a  herd  or  stock  of  cattle,  one  of  the  examples  given  in  Pothier 
on  the  subject  Cont  de  Venie,  283. 
According  to  the  provisions  of  our  Code,  legal  interest  runs  on  the 
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price  of  the  thing  sold  producing  fruits  or  any  other  income.  Civil 
Code,  360,  art.  84. 

Independent  then  of  the  possibility  and  probability  of  natural  in- 
crease in  a  gang  of  slaves  of  different  sexes,  the  hire  of  their  labor, 
and  consequent  income  to  the  holder,  or  profits  derived  from  it  when 
directed  by  the  owner  himself,  would  authorise  a  demand,  on  the  part 
of  the  seller,  of  interest  on  the  price  after  it  becomes  due. 

We  have  been  unable  to  discover  any  error  in  the  judgment  of 
the  district  court. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

Henneuy  for  the  plaintiff. 

De  ^rmas,  for  the  defendants. 
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Herman  v.  Sprigg.     Ill,  N.  S.  1 90. 

If  the  sheriff,  in  copying  a  citation,  insert  words  not  in  the  original,  it  will  not  be  void 

on  that  account. 
Contracts  in  which  usorj  intervenes  are  void,  but  the  lender  may  recover  back  the  money 

loaned. 
Subsequent  laws  do  not  operate  a  repeal  by  containing  provisions  different  from  former 

ones:  they  must  be  contrary  to  them. 
The  borrower  is  not  obliged  to  pay  legal  or  other  interest  on  money  received  on  a  usurioos 

contract 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court 
.  This  is  an  action  commenced  in  the  usual  form,  by  the  plaintiff, 
endorsee  of  a  promissory  note,  against  the  defendant,  maker  thereof. 
The  instrument  is  negotiable,  and  was  made  payable  to  one  William 
Flood,  who  since  the  execution  of  it,  is  deceased,  and  by  whom  it  was 
endorsed  to  the  petitioner. 

The  defendant  pleads, 

1.  An  exception  to  the  process  of  citation,  because  a  copy  of  it  was 
not  served  according  to  law. 

2.  A  general  denial  of  all  the  allegations  in  the  petition. 

3.  That  the  petitioner  obtained  the  note,  on  which  this  suit  has 
been  commenced,  by  unfair  means,  viz :  by  an  usurious  contract — 
that  the  defendant  never  received  any  valuable  consideration  for  it, 
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the  same  having  been  executed  for  the  accommodation  of  the  payee. 
That  the  plaintiff  had  already  commenced  suit  against  the  endorser's 
estate,  and  that  it  is  to  his  succession  alone  resort  can  be  had  for  pay- 
ment. 

The  first  question  for  our  decision  on  these  pleadings,  is  the  legality 
of  the  service  of  citation. 

The  illegality  is  said  to  arise  from  a  variance  between  the  original 
and  the  copy,  and  it  consists  in  this  :  That  in  the  original  the  defend- 
ant is  cited  to  appear  <<at  the  office  of  the  sheriff  of  the  parish  of  East 
Baton  Rouge,  and  comply  with  the  prayer  of  the  petition,  or  file  his 
answer  in  the  office  of  the  clerk  of  the  third  district  court,  holden  in 
and  for  the  parish  aforesaid,  at  the  town  of  Baton  Rouge."  That 
the  copy  cites  him  to  file  his  answer  "  in  the  office  of  the  clerk  of  the 

district  court  holden  for  the  parish ,  at  the  town  of  Baton 

Rouge,"  leaving  out  the  word  "  aforesaid,"  which  in  the  original 
refers  to  the  parish  of  East  Baton  Rouge;  and  that  there  is  also  a 
variance  in  substituting  the  word  *' at,"  for  those  of  <'in"  and  "for." 

This  objection  is  purely  technical,  and  goes  to  matter  of  form  alone. 
For  we  apprehend,  the  defendant  had  little  difficulty  from  the  copy 
served,  in  knowing  where  he  was  cited  to,  and  what  he  was  required 
to  do.  There  being  but  one  district  court  appointed  by  law  to  be 
held  at  the  town  of  Baton  Rouge,  and  that  being  the  court  which  sits 
for  the  parish  m  which  the  village  is  situated;  a  notification  to  file  an 
answer  with  the  clerk  of  the  district  court  sitting  in  that  town,  could 
not  be  misunderstood  to  be  a  citation  to  file  it  with  the  clerk  of  the 
district  court  for  that  parish ;  because  there  was  only  one  court  of 
that  style  and  description,  which  held  its  sessions  there.  Technical, 
however,  as  the  objection  is,  the  law  requires  a  copy  of  the  citation 
to  be  served  on  the  defendant,  and  we  are  not  prepared  to  say  what 
effect  a  variance  between  that  copy,  and  the  original  would  have, 
were  it  not  that  on  a  comparison  of  the  process  here  issued,  with  the 
form  prescribed  by  the  act  of  the  legislature,  we  find  that  the  original 
contained  more  than  that  act  prescribes,  and  that  the  copy  exactly 
pursues  it 

The  form  directed  for  citations,  by  the  act  establishing  the  superior 
court,  which  form  has  been  preserved  by  subsequent  statutes  folr  the 
district  court,  requires  the  defendant  "  to  file  his  answer  in  writing  in 

the  office  of  the  clerk  of  the  superior  court  at in days  after 

the  service."  The  original  in  this  case  went  further,  and  mentioned 
for  which  parish  the  court  held  its  sittings  there.  This  was  more 
than  was  necessary — but  utile  per  inutile  non  vitiatuvy  and  it  was 
not  void  on  that  account.  The  sheriff,  however,  was  not  under  the 
necessity  of  copying  any  part  of  it,  which  was  mere  surplusage.  It 
was  sufficient  to  give  the  defendant  a  notice,  as;,  special  as  the  form 
set  forth  in  the  statute.  If  it  contained  all  that  was  required  by  the 
act,  it  was  not  in  our  opinion  void,  because  it  did  not  contain  some- 
thing more. 

This  brings  us  to  the  merits,  for  we  deem  it  unnecessary  to  notice 
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particularly  the  objection,  that  the  plaintiff  must  look  to  Flood^s 
estate  for  the  payment  of  this  note — a  plea  that  the  endorsee  of  a 
promissory  note  must  pursue  the  endorser  alone,  and  cannot  recover 
against  the  maker,  because  he  has  commenced  an  action  against  the 
party  who  transferred  it,  we  believe  to  be  without  precedent,  as  it  is 
certainly  without  either  reason,  or  law,  to  suppqrt  it 

The  first  question  to  be  decided  is,  whether  the  contract  by  which 
the  plaintiff  obtained  an  interest  in  the  note  sued  on  be  void  ?  If  it 
should  turn  out  to  be  so,  he  of  course  has  not  acquired  a  legal  right 
or  title  to  the  instrument  sued  on. 

On  this  point  we  have  not  any  doubt.  It  most  clearly  appears,  by 
a  reference  to  the  various  laws  of  Spain  in  relation  to  usury,  that 
contracts,  in  which  it  took  place,  were  considered  as  null,  and  of  no 
effect.  Such  also  is  the  opinion  of  the  most  esteemed  commentators 
on  these  laws,  that  we  have  been  able  to  consult. 

To  cite  in  support  of  this  conclusion,  the  various  statutory  provi- 
sions, by  which  from  time  to  time  the  several  monarchs  of  Spain 
endeavored  to  prohibit  the  loan  of  money  at  illegal  interest,  is  un- 
necessary; we  deem  it  suflBcient  to  refer  to  a  provision  contained  in 
one  of  the  latest  edicts  on  this  subject.  We  allude  to  that  of  Philip 
the  3d,  promulgated  in  1608,  in  which,  after  prescribing  the  penal- 
ties, that  both  borrower  and  lender  are  liable  to,  who  enter  into 
usurious  contracts;  it  declares,  que  sea  en  si  ninguny  y  de  ningun 
valovy  ni  effecto^  qualquier  contraiOy  o  concieriOj  que  contra  lo 
susodicho  se  hiciere;  para  que  de  acqui  adelante  no  valga  ni  se  use 
de  el,  sa  las  dichos  penas,  "That  every  contract,  or  agreement, 
which  shall  be  made  against  the  foregoing,  shall  be  null  and  of  no 
value;  and  that  henceforward,  no  one  shall  avail  himself,  or  profit 
by  such  contracts,  under  the  penalties  already  mentioned.*'  Novi- 
sima  Recop.  lib.  10,  tit,  1,  /.  21,  which  is.  Ley,  15,  tit,  18,  lib,  5, 
Nova  Recop,  The  clear  and  positive  manner,  in  which  the  legislator 
has  thus  expressed  his  will,  dispenses  with  the  necessity  of  construc- 
tion, or  rather  leaves  no  room  for  it.  But  in  a  case  of  so  much 
importance  to  the  parties  and  expectation  to  the  public,  we  refer  to 
the  following  authorities,  to  show,  that  our  understanding  of  the  law, 
is  that  of  the  jurists  of  Spain: 

Los  contratos  e  instrumentos  publicos,  en  que  interviene  usura^ 
son  nulos.     Curia  Phil,  lib,  1,  cap,  1,  no,  36,verbo  Usura. 

"  The  contracts  and  public  acts,  in  which  usury  intervenes,  are 
null." 

"  Son  nulos  y  no  trahen  aparqjada  execucion  todos  los  contratos 
en  que  interviene  usura,^^     Febrero^p,  1,  cop,  4,  sect,  2,  no,  37. 

"  The  contracts  in  which  usury  is  practised  are  null,  and  do  not 
carry  with  ihem  the  force  of  the  thing  judged.*'  To  the  same  effect 
is  Siguenza,  lib.  1,  cap,  11,  no.  22. 

The  next  inquiry  is  to  what  extent  is  the  contract  null?  Is  it  so, 
both  for  the  principal  sum  paid,  and  interest,  or  only  for  the  interest 
received  ?    This  is  the  point,  which  was  most  contested  in  argument, 


JANUARY  TERM,  1825.  61 

[Herman  «.  Sprigg.] 

on  which  the  most  doubt  exists,  and  on  which  our  most  serious  atten- 
tion has  been  exercised. 

The  counsel,  who  contended  for  the  nullity  of  the  entire  contract, 
relied  on  the  provision  already  cited  of  the  Navisima  Recopilacion^ 
and  others  of  the  same  tenor  and  effect,  which  are  found  in  that 
work.  Among  these  is  a  clause  in  one  of  the  penal  ^atutes  of  Spain, 
which  provides,  that  the  principal  sum  in  the  contract  shall  be  decreed 
to  the  party  upon  whom  the  usury  has  been  practised,  la  sverte 
principal  sea  para  la  parte  contra  qvien  se  exercilaren  las  usuras. 
From  this  provision  he  argued,  that  if  the  principal  sum  in  the  con- 
tract was  given  to  the  borrower,  he  might  well  offer,  as  an  exception 
when  sued,  the  rule  of  law  which  shows  the  money  to  belong  to  him, 
and  which  money  would  be  decreed  to  him,  in  a  different  action. 
Novisima  Recopilacionj  lib.  12,  tit,  22,  ley  4,  which  is,  ley  5,  tit. 
6,  lib.  8,  Nova.  Recop. 

Admitting  this  argument  to  be  entitled  to  much  weight,  in  an  or- 
dinary case,  it  might  still  be  doubted,  whether  the  defendant,  in  the 
suit  before  us,  could  avail  himself  of  this  provision,  for  he  was  not 
the  person,  upon  whom  the  usury  was  practised ;  it  was  the  endorser 
who  transferred  it,  that  was  the  sufferer.  But  we  are  saved  the 
necessity  of  examining  this  question;  for,  by  a  subsequent  pragmatic 
of  Phillip  the  dd,  (which  is  the  law  we  have  already  cited  as  to  the 
nullity  of  the  contract,)  this  provision  is  repealed,  both  borrower  and 
lender  are  declared  to  be  culpable,  and  a  different  distribution  of  the 
penalties  is  directed.  See,  also,  Curia  Philip,  lib.  2,  cap.  1,  n.  40, 
verba  Usura. 

We  have  then  the  question  presented  on  the  general  provisions 
found  in  the  laws  of  the  Recopilacion,  on  the  subject  of  usury.  These 
laws  declare  that  the  usurious  contract  or  agreement  is  null  and  void. 
If  they  stood  alone,  we  would  perhaps  feel  compelled  to  say  what  we 
have  often  said:  that  where  the  law  did  not  distinguish  we  should 
not:  and  that,  as  the  payment  of  the  principal  sum  made  a  part  of 
the  original  contract,  it  fell  within  that  provision,  which  declared  that 
contract  void. 

But  there  is  an  earlier  statute  to  be  found  in  the  laws  of  Spain, 
dian  any  we  ha^ve  yet  referred  to,  which  has  a  most  important  bear- 
ing on  the  true  construction  of  the  subsequent  enactments,  on  the 
sarnie  subject.      It  is  the  31st  law  of  the  11th  title  of  the  5th  Partida. 

Veinte  tnaravedis,  o  otroy  recibiendo  promission  del^  quel  de 
treinta  maravediSy  o  quarenta  por  ellos  tal  promission  non  vale, 
nin  es  tenido  de  la  cumplir  el  que  la  facCy  si  non  de  los  veinte  ma- 
ravedis  que  recibio,  esto  es,  porque  es  manera  usura. 

**  If  a  man  gives  twenty  maravedis,  or  any  other  sum  of  money, 
and  receives  from  one  a  promise  to  return  thirty  or  forty,  such  pro- 
mise is  not  valid:  nor  is  the  obligor  bound  to  perform  it,  except  for 
the  money  received,  because  it  is  a  species  of  usury." 

By  this  law,  then,  we  have  a  provision  that  a  promise  to  give 
illegal  interest  is  void.  So  far,  it  is  in  conformity  with  the  provisions 
Vol.  III.— 6 
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subsequently  enacted  on  the  same  subject  on  which  the  defendant 
relies.  But  it  defines,  by  the  latter  part  of  the  clause  cited,  what  is 
meant  by  the  contract  being  void.  It  limits  the  nullity  to  the  amount 
of  the  interest  promised;  and  declares  that,  as  to  the  money  paid  and 
received,  it  is  binding,  and  may  be  enforced. 

Has  this  provision  "been  repealed  ?  We  think  not  We  have  care- 
fully examined  all  the  laws  that  treat  of  the  same  matter,  and  find 
nothing  which  would  justify  such  a  conclusion.  They,  in  general 
terms,  declare  contracts  for  illegal  interest,  void.  So  does  that  of  the 
Partida  already  cited.  The  re-enactment  of  a  general  provision  con- 
tained in  a  former  law,  to  which  an  exception  was  attached,  does 
not  repeal  that  exception;  because  the  intention  to  repeal  is  never 
presumed,  and  both  provisions  may  well  stand  together.  Ibuilier, 
Droit  Civil  Francais,  vol  1,  120,  no.  154.  It  is  true,  these  statutes 
contain  additional  regulations  for  the  prevention  of  usury,  to  those 
found  in  the  law  of  the  Partidas;  but  there  is  no  rule  of  construction 
better  established,  than  that  subsequent  laws  do  not  operate  a  repeal, 
by  containing  provisions  different  from  former  ones.  They  must  be 
contrary  to  them.  There  are  few  which  this  court  has  had  occasion 
more  frequently  to  recognise.  It  is  a  principle,  says  a  modem  author, 
to  whom  all  who  are  in  search  of  truth  on  legal  questions,  may  recur, 
with  a  certainty  almost,  of  finding  it  on  every  subject  on  which  he 
treats,  that  the  dispositions  of  anterior  laws,  not  contrary  to  those 
which  are  posterior,  are  understood  to  exist  in  the  latter,  and  make  a 
part  of  them.  Posleriores  leges  ad  prior es  pertinent  nisi  contrariae 
sint.  Toullierj  vol.  1,  122  and  124,  nos.  156  and  157;  Di'g.  lib.  1, 
tit.  3,/.  28;  De  Armas's  Case,  10  Martin;  12  Ibid.  697;  1  Martin, 
N.  S.  160;  2  J  bid.  32. 

Applying  this  rule  to  the  laws  already  referred  to,  we  are  satisfied 
that  that  of  the  Partidas  is  not  repealed,  and  that  taking  it  as  still 
making  a  part  of  the  subsequent  statutes,  it  compels  the  re*payment 
of  the  principal  sum. 

Were  we  doubtful  on  this  question,  the  deference  justly  due  to  the 
concurrent  testimony  of  the  various  commentators  on  the  laws  of 
Spain,  would  induce  us  to  adopt  their  construction. 

In  the  Curia  Fhilipicay  it  is  stated  that  usurious  contracts  are 
null;  but  this,  says  the  author  of  that  work,  is  to  be  understood  as  to 
the  interest,  and  not  as  to  the  principal  sum,  according  to  the  law  of 
the  Partidas.  The  law  he  refers  to  is  that  we  have  already  cited. 
Curia  Phil.  lib.  2,  cap.  1,  no.  36,  verbo  Usura.  Such  is  also  the 
doctrine  of  Febrero  and  Siguenza.  Febrero,  p.  1,  cap.  4,  sect,  2, 
no.  36;  Siguenza,  lib.  1,  cap.  11,  no.  22. 

The  opinion  just  expressed  leaves  open  another  question,  and  that 
is,  whether  the  money  lent  must  be  repaid  with  interest  at  a  legal 
rate. 

The  plaintiff  has  contended  that  he  has  a  right  to  recover  the 
amount  loaned,  with  interest  at  ten  per  cent.  This  position  receives 
some  countenance  from  one  of  the  Spanish  writers  we  have  already 
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quoted,  and  it  is  also  supported  by  one  of  the  judges  of  the  late 
Superior  Court  of  the  territory  of  Orleans.  In  a  case  similar  to  this, 
he  decided,  that,  he  '<  knew  no  other  interpretation  to  be  given  to  the 
word  usury  than  the  taking  a  greater  rate  of  interest  upon  a  loan 
than  is  fixed  by  positive  law  or  established  usage."  Acting  under 
this  impression  he  held  that  the  person,  who  had  lent  money  at  an 
illegal  rate  of  interest,  could  recover  the  sum  loaned,  and  ten  per  cent, 
for  the  use  of  tt.     SiguenzOy  loco  citaiOy  1  Martin j  7. 

With  this  view  of  the  subject  we  have,  after  the  most  mature 
deliberation,  found  ourselves  unable  to  concur.  Interest,  by  the  laws 
of  this  state  must  be  either  conventional  or  legal.  The  first  is  by  the 
agreement  of  the  parties.  The  second  by  the  commands  of  the  law, 
in  cases  where  it  has  deemed  proper  to  afford  compensation  to  the 
lender.  Under  which  of  these  heads  does  the  claim  now  presented 
fall?  Certainly  not  under  the  latter,  for  the  lending  money  on  illegal 
interest,  is  not  one  of  the  cases  in  which  legal  interest  is  given  by  our 
statutes.  Does  it  then  come  within  the  former?  That  we  have  seen 
results  from  the  agreement  of  the  parties  alone.  Where,  then,  is  the 
consent  of  the  borrower  shown  in  this  case  to  pay  ten  per  cent,  and 
that  of  the  lender  to  receive  it?  The  record  exhibits  no  such  evidence. 
But  it  is  said,  that  as  the  former  promised  to  pay  eighteen  per  cent 
it  must  be  presumed,  nay  it  cannot  be  doubted,  that  he  would  have 
been  willing  to  give  ten.  This  is  perhaps  true:  it  requires,  however, 
two  parties  to  a  contract,  and  how  stands  the  presumption  on  the 
other  side?  The  very  reverse  of  that  by  which  assent  is  supposed  on 
the  part  of  the  person  taking  the  loan.  Doubtless  we  would  have 
the  consent  of  the  lender  now,  to  take  as  much  as  he  can  get,  but  it  is 
his  consent  at  the  time  of  making  the  contract,  which  must  be  looked 
to;  and  viewing  it  in  relation  to  his  intention  then,  there  cannot  be 
a  question,  that  he  would  not  have  consented  to  receive  the  amount 
he  is  now  wilUng  to  take.  So  far,  then,  as  the  assent  of  the  parties, 
at  the  period  of  contracting,  can  be  assumed  as  the  basis,  on  which  a 
modification  of  the  rate  of  interest,  is  now  to  be  made  by  this  tribu- 
nal; it  is  clear  that  no  such  assent  has  been  shown,  or  can  be  pre- 
sumed. 

The  strongest  argument  which  has  suggested  itself  to  us  in  support 
of  the  plaintiff's  pretension,  is,  that  a  contract  being  shown  for  con- 
ventional interest,  it  is  the  duty  of  the  court  to  give  that  contract 
effect  so  far  as  it  is  legal.  But  to  this,  we  think  there  is  a  satisfactory 
answer.  This  contract  does  not  consist  of  several  parts,  it  is  one,  and 
entire;  to  pay  interest  at  an  illegal  rate  for  the  use  of  the  money 
borrowed.  Such  agreement  is,  as  we  have  already  seen,  null.  If  it 
be,  then,  it  cannot  be  good  in  part,  nor  furnish  the  consideration  for 
raising  a  promise  to  pay  a  lesser  sum. 

Admitting  that  it  could,  th^re  would  still  remain  an  intrinsic  diffi- 
culty, which  could  not,  so  far  as  we  can  see  at  present,  be  surmounted. 
By  law,  conventional  interest  must  not  only  be  agreed  on  by  the 
parties,  but  the  amount  must  be  fixed  by  them.   Civil  Code,  488,  art 
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33.  No  rate  has  been  established  here,  and  we  cannot  make  one. 
And  if  we  attempted  it,  what  rate  could  we  affix,  one  per  cent,  or 
ten? 

We  could  add  to  these  arguments,  others,  which  might  be  fairly 
drawn  from  the  policy  of  the  law;  of  the  duty  of  this  court  to  sustain 
it;  and  how  poorly  such  a  construction  would  give  that  policy  effect. 
To  sanction  the  claim  set  up,  would  in  truth  be  virtually  sanctioning 
an  evasion  of  the  prohibition;  and  encouraging  the  citizen  in  a  viola- 
tion of  the  law,  by  rewarding  him  with  the  highest  rate  of  interest 
which  he  could  have  obtained,  had  he  obeyed  it.  But  we  forbear  to 
follow  the  subject  any  further  upon  general  principles,  for  however 
unsatisfactory  our  conclusions  may  appear  on  these  grounds,  to  the 
minds  of  others,  there  cannot  be  a  doubt  in  relation  to  the  judgment 
which  this  court  should  pronounce,  when  the  question  is  placed  on 
the  following  cx)nsideration. 

We  have  already  shown  that  by  the  laws  contained  in  the  Novi- 
sima  JRecopilacion,  all  contracts  reserving  an  illegal  interest  are  null 
and  void,  and  it  has  been  seen  that  were  it  not  for  the  provisions  of 
a  statute  anterior  to  those  laws,  it  would  be  doubtful  if  these  contracts 
would  not  be  void,  not  only  for  the  interest,  but  also  for  the  principal. 
If  that  law,  then,  enables  the  plaintiff  to  recover  any  thing,  it  must 
also  have  its  effect  as  to  how  much  he  can  recover;  and  its  provisions 
are  positive,  that  nothing  but  the  naked  sum  lent  can  be  got  back. 
Part.  Sytii.  11, /.  31. 

It  was  insisted,  that  as  the  maker  of  the  note  had  received  a  valu- 
able consideration  for  it,  he  could  not  avail  himself  of  the  plea  of 
usury,  committed  by  others,  and  that  he  had  no  concern  with  the 
subsequent  transactions  between  the  endorser  and  endorsee.  To  this 
argument  the  answer  given  at  the  bar  is  conclusive.  The  endorsee^ 
who  sues  on  a  promissory  note,  must  show  that  the  right  and  title  of 
the  payee  has  legally  passed  to  him;  that  right  cannot  pass  to  him  by 
a  contract  which  is  illegal  and  void.  Consequently  the  plaintiff  is 
without  title  to  demand  pa3nBent  of  the  whole  amount  of  the  note. 
1  Starkie,  385;  Douglass,  736. 

The  sum  paid  by  the  plaintiff  appears  from  his  answer  to  an  inter- 
rogatory to  be  4851  dollars,  and  for  that  amount  he  is  entitled  to 
recover. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  plaintiff  do  recover  of 
the  defendant,  the  sum  of  4851  dollars,  with  costs  in  the  court  below, 
the  appellee  paying  those  of  appeal. 

EustiSj  for  the  plaintiff. 

Hennen,  for  the  defendant. 
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Gravier's  Heirs  v.  Gravier. 


Same  v.  Same. 

« 

He  who  has  stipulated  in  favor  of  another  may  revoke  the  itipulation  any  time  before 
acceptance.  A  party  who  alleges  that  writings  produced  against  him  are  forgeriea,  is 
not  obliged  to  disavow  them  formally,  in  order  to  be  allowed  to  offer  evidence  of  the 
fact 

If  the  heir  who  is  present  buys  property  as  litigious,  he  cannot  claim  the  increased  value 
in  case  of  eviction. 

FIRST  District 

PoRTEB,  J.,  delivered  the  opinion  of  the  court. 

These  three  actions  were  consolidated  in  the  court  of  the  first  in- 
stance, and  the  matters  at  issue  in  the  whole  of  them  were  decided 
by  one  judgment 

They  were  commenced  in  the  same  order  of  time  with  that  in 
which  they  have  just  been  enumerated.  The  first  was  by  John 
Gravier,  who  states  in  his  petition,  that  he  was  a  creditor  of  his 
brother  Bertrand,at  the  time  of  his  decease,  in  the  sum  of  15,045  dol- 
lars, and  that  for  the  purpose  of  securing  the  said  sum  he  became  the 
purchaser  for  the  whole  of  his  estate,  for  the  sum  of  34,338  dollars,  75 
cents.  That  since  the  period  of  the  adjudication,  he  has  paid  various 
debts  of  the  estate,  so  that  it  is  now  indebted  to  him  in  the  sum  of 
38,665  dollars,  101  cents,  and  that  notwithstanding  these  facts,  the 
representatives  of  the  heirs  have  lately  caused  to  be  inscribed  in  the 
office  of  the  register  of  mortgages  the  obligation  and  mortgage  given 
by  him  at  the  time  of  the  adjudication. 

The  petition  concludes  by  a  prayer  that  the  mortgage  may  be  can- 
celled, and  the  heirs  of  Bertrand  Gravier  condemned  to  pay  the 
plaintiff  the  balance  above  stated,  of  38,665  dollars,  102  cents. 

Previous  to  answering  the  petition,  the  defendants  had  commenced 
two  suits  against  the  plaintiff,  and  in  the  answer  filed  after  a  general 
denial  of  all  the  facts  alleged  by  him,  they  refer  to  the  actions  just 
instituted,  and  pray  that  they  may  be  consolidated  with  this. 

In  the  first  of  these  actions,  the  heirs  of  Bertrand  state,  that  in  the 
year  1797,  their  ancestor  died  in  New  Orleans,  leaving  a  large 
estate,  real  and  personal. 

6* 
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That  John  Gravier,  one  of  their  co-heirs,  caused  all  that  part  of 
the  suburb  St  Mary,  and  of  the  land  situated  in  the  back  thereof,  to 
be  adjudicated  to  him  for  the  price  for  which  they  were  appraised  ia 
the  inventory,  to  wit,  for  the  sum  of  31,798  dollars. 

That  the  conditions  of  the  purchase  were,  that  the  said  John  Gra- 
vier should  account  to  his  co-heirs  for  their  respective  shares,  in  the 
balance  of  the  same. 

And  that  although  often  requested,  he  had  refused  to  pay  to  the 
petitioners  the  amount  due  them;  but  had  filed  in  court  an  account, 
the  vouchers  of  which  he  had  refused  and  still  refuses  to  produce. 

They  therefore  pray  for  an  order  of  seizure  and  sale  against  the 
property  of  John  Gravier,  to  pay  them  the  balance  due  on  the  adju- 
dication of  the  estate  of  their  ancestor,  with  interest  from  the  1 9th  of 
December,  1798,  and  costs  of  the  suit 

To  this  petition,  the  defendant,  John  Gravier,  pleaded,  that  by  the 
terms  of  the  adjudication,  he  was  obliged  to  pay  the  debts  due  by  the 
estate;  and  that  until  it  shall  be  shown  by  the  plaintiffs  that  there  is 
a  balance  remaining  in  his  hands  after  the  payment  of  the  debts  so 
due,  they  are  not  entitled  to  bring  this  suit 

That  he  has  paid  debts  to  a  large  amount  beyond  the  price  of  ad- 
judication. That  there  are  yet  debts  due  by  the  estate  of  Bertrand 
Gravier,  and  that  until  the  same  is  satisfied,  no  right  of  action  has 
accrued  to  the  plaintiffs. 

The  second  suit  was  instituted  by  the  same  persons.  In  their  peti- 
tion they  state,  that  in  addition  to  the  property  left  by  Bertrand  Gra- 
vier, at  his  decease,  there  were  debts  due  to  the  estate  to  the  amount 
of  30,000  dollars,  and  upwards:  That  John  Gravier  was  appointed  to 
collect  the  same,  and  that  he  undertook  to  do  so,  but  though  often 
requested,  he  had  refused  to  render  any  account 

They  therefore  pray  judgment  for  their  share  of  the  said  debts, 
which  share  they  aver  to  be  22,500  dollars. 

To  this  action  the  defendant  pleaded  in  substance,  as  he  had  done 
to  the  first:  That  by  the  terms  of  his  purchase,  he  was  first  to  pay 
the  creditors:  That  he  had  paid  them  to  an  amount  far  beyond  what 
he  had  received  from  the  estate:  That  there  were  yet  heavy  debts 
due  by  the  succession,  and  that  from  all  these  considerations  the 
plaintiffs  were  not  entitled  to  maintain  their  action  against  him. 

From  these  pleadings,  it  may  be  seen,  that  although  the  parties 
differ  widely  as  to  the  merits  of  their  respective  pretensions,  yet  the 
points  at  issue  are  few  and  simple.  They  are  in  truth  but  these: 
1st  One  of  law:  Have  the  plaintiffs  by  the  terms  of  the  original  con- 
tract a  right  to  bring  an  action  against  the  defendant?  If  they  have, 
what  is  the  balance  due? 

The  force  of  the  exception  against  the  plaintiffs'  right  to  sue,  will  be 
best  understood  by  quoting  the  particular  expressions  used  in  the 
contract  of  adjudication.  The  decree  after  reciting,  that  the  attorney 
of  the  absent  heirs  had  consented  that  the  property  left  by  Bertrand 
Gravier,  should  be  adjudicated  to  John  Gravier  at  the  price  of  ap- 
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praisement,  proceeds  to  adjudicate  the  property  to  him  upon  bis 
giving  security  and  ^^  Con  la  calidad  de  satis/aeer  a  los  acreedores 
que  resuUarefiy  lo  que  kgitamente  se  justificare  deverseles;  y  tarn 
bien  a  los  otros  sus  coheredoros  la  parte  que  les  pertenesca:*^  ^'  On 
the  condition  to  satisfy  such  creditors  as  may  appear  and  legally  es- 
tablish their  claims,  and  also  his  co-heirs,  the  part  which  shall  be 
coming  to  them.'' 

-  From  these  expressions,  it  has  been  contended,  that  the  condition, 
on  which  John  Gravier  took  the  property,  was  to  pay  the  creditors  of 
his  brother's  estate,  and  by  doing  so  a  contract  was  formed  between 
^im  and  them,  which  they  may  enforce,  and  which  consequently 
cannot  be  revoked  without  their  consent. 

Other  arguments  were  used  and  several  authorities  cited  to  show 
the  plaintiffs  had  prematurely  commenced  their  action;  but  the  whole 
strength  of  the  objection  lies  in  the  statement  just  made,  and  to  its 
correctness  our  attention  has  been  principally  turned. 

The  counsel,  who  argued  in  opposition  to  this  objection,  drew  his 
authorities  principally  from  the  Roman  and  French  law;  and  he 
proved,  to  our  entire  satisfaction,  that  according  to  the  received  doc- 
trines in  both  these  systems  of  jurisprudence,  the  person  who  has 
stipulated  in  favor  of  another,  may  revoke  it  at  any  time  previous  to 
the  acceptance  of  him,  for  whose  benefit  the  promise  has  been  taken. 

The  question  is  not  so  free  from  difficulty  when  examined,  under 
the  ancient  jurisprudence  of  the  country.  A  law  of  the  Recopilacion 
permits  in  express  terms  a  contract  to  be  made  for  the  benefit  of  a 
third  party.  It  is  the  opinion  of  the  Spanish  commentators,  that 
according  to  this  law,  the  person  in  whose  favor  the  stipulation  is 
made,  may  mainfoin  an  action  to  enforce  it.  In  this  they  seem  to 
think  a  material  difference  exists  between  the  laws  of  Spain  and 
those  of  Rome. 

But  according  to  other  writers  on  the  civil  law,  this  is  a  mistake. 
Merlin,  who  has  examined  the  subject  fully,  and  who  cites  a  vast 
number  of  authorities  in  support  of  his  opinion,  shows,  we  think, 
satisfactorily,  that  the  early  established  doctrine  in  the  Roman  juris- 
prudence, that  no  one  could  stipulate  for  another,  was  subsequently 
altered  and  modified  by  different  edicts  of  the  emperors:  and  in  the 
late  and  more  improved  state  of  their  laws,  such  contracts  were  au- 
thorised, and  might  be  enforced  by  the  third  person,  in  whose  favor 
they  were  made. 

It  seems,  however,  to  be  the  opinion  of  the  writers  on  the  Spanish 
law,  that  such  stipulations  could  not  be  revoked  by  the  party  receiv- 
ing them,  when  the  contract  was  made  for  his  joint  benefit,  and  that 
of  the  absentee.  When  it  was  for  the  sole  benefit  of  the  latter,  as 
was  the  case  here,  some  of  them  are  of  opinion  that  it  might,  and 
others  that  it  could  not.  We  incline  to  the  former  opinion.  We 
found  our  conclusion  on  there  being  nothing  express  in  the  law  on 
the  subject.  That  it  is  clear,  the  party  stipulating  had  such  a  right, 
when  contracting  under  the  Roman  jurisprudence,  whose  general 
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provisions  are  the  same  as  those  of  the  Spanish.  And  that  on  a 
question  of  this  description^  where  the  law  is  silent,  and  reason  speaks 
so  loudly  in  favor  of  revoking  such  promises,  we  should  favor  the 
right  to  do  so.  ' 

This  very  case  shows  in  as  striking  a  light  as  any  that  could  be  pre- 
sented, how  grossly  unjust  a  different  rule  would  be.  Twenty-seven 
years  ago,  John  Gravier  received  the  property  of  his  brother's  estate 
on  condition  to  pay  the  debts  and  deliver  the  surplus,  if  any,  to  the 
heirs.  When  called  on,  after  such  a  lapse  of  time,  to  render  an  ac- 
count, he  says  hp  has  not  complied  with  one  part  of  his  promise;  and 
because  he  has  not  done  that,  he  should  not  be  obliged  to  perform  th^ 
other.  To  permit  him  to  use  such  a  defence,  would  be  allowing  him 
to  profit  by  his  own  wrong.  If  debts  exist  why  has  he  not  paid  them? 
If  there  are  none  such,  he  should  deliver  to  the  heirs  the  balance.  If 
it  be  uncertain  whether  there  are  or  not,  he  ought  not  to  hold  the  funds 
from  the  persons  who  are  responsible  for  the  debts,  for  if  he  can  use 
that  argument  with  effect  now  he  might  always  use  it  in  the  same 
way.  The  terms  on  which  he  acquired,  however,  completely  refute 
the  pretension  last  mentioned.  They  were;  to  pay  such  creditors 
as  might  appear,  and  legally  establish  their  claims.  Appear,  when? 
Within  the  time  fixed  by  law  for  persons  to  administer  estates.  Any 
other  construction  would  lead  to  the  grossest  absurdity  and  allow  the 
purchaser,  or  rather  administrator,  to  hold  the  property  in  his  hands 
forever.  4  Martin^  409;  7,  Toul/ier,  liv.  SytiL  3,  n.  24  and  25^, 
Merlin^  Questions  de  Droit y  Stipulation  pour  autruiy  1,  2,  3,  4,  5; 
3  Martin^  247. 

Before  reaching  the  merits,  another  question  of  law  remains  to  be 
disposed  of.  It  is  presented,  by  an  exception  taken  to  the  introduction 
of  certain  witnesses  of  the  plaintiffs.  The  defendant  having  offered 
notes  and  documents  to  establish  that  he  was  a  creditor  of  Bertrand 
Gravier's  estate,the  plaintiffs  averred  they  were  forgeries,  and  to  prove 
them  such,  introduced  several  witnesses,  who  swore  that  from  a  va- 
riety of  reasons,  they  did  not  consider  them  to  be  executed  at  the  time 
which  they  bore  date,  nor  by  the  person  whose  signature  they  pur- 
ported to  bear.  To  such  testimony  the  defendant  objected,  on  the 
ground  that  no  formal  disavowal  had  been  made  by  the  plaintiffs  to 
their  handwriting,  and  that  it  could  not  be  received  on  bare  suggestion. 

The  defendant,  in  this  objection,  has  mistaken  the  practice,  and  con- 
founded the  right  of  the  party  introducing  the  paper  with  him  against 
whom  it  is  produced.  Proof  by  experts,  or  comparison  of  hands,  can- 
not be  resorted  to  by  the  former,  unless  formally  denied  by  the  maker; 
but  if  introduced  and  proved,  the  opposite  party  may  show  by  any  legal 
evidence,  that  it  is  not  his  writing,  or  in  other  words,  that  the  testi- 
mony by  which  it  has  been  attempted  to  be  established,  is  not  cor- 
rect. That  the  evidence  offered  here  was  legal,  we  have  not  the 
smallest  doubt. 

Both  parties  have  complained  of  the  judgment  of  the  inferior  court. 
The  plaintifis  insist  that  it  should  have  been  in  their  favor  for  52,280 
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dollars,  99  cents,  instead  of  25,283  dollars,  75  cents,  with  interest,  on 
the  balance  of  the  real  estate.  The  defendant  contends  that  the 
amount  due  by  him  at  the  utmost,  cannot  be  carried  beyond  6,624 
dollars.  To  detail  at  length  the  acts  and  reasons  on  which  the  parties 
have  arrived  at  conclusions  so  widely  different,  is  unnecessary.  It 
would  be  impossible  to  render  it  intelligible  to  the  minds  of  others, 
without  extending  in  this  opinion  the  whole  evidence,  which  is  volu- 
minous, beyond  any  example  that  has  yet  occurred  in  this  court.  We 
have  examined  it  with  all  the  attention  in  our  power,  and  we  are 
imable  to  say  that  the  evidence  authorises  us  to  come  to  a  different 
conclusion  from  that  of  the  district  judge. 

There  are,  however,  some  objections  made  by  the  defendant,  John 
Gravier,  which  it  would  not  be  proper  to  pass  over  without  stating 
the  reasons  which  have  prevented  us  from  sustaining  them.  The 
principal  one  is  to  the  refusal  of  the  district  court  to  allow  him  a 
credit  for  a  note  of  his  brother  Bertrand,  dated  in  the  year  1796,  for 
15,000  dollars,  62i  cents,  payable  six  years  after  date,  and  which 
note  he  avers,  is  supported  by  an  account  current,  signed  by  the 
parties  on  the  same  day  that  the  note  was  executed. 

The  district  judge  was  of  opinion  these  documents,  together  with 
some  others  introduced  by  the  defendant,  were  false.  How  gratified 
we  should  have  been  had  the  evidence  permitted  us  to  come  to  a 
different  conclusion,  we  need  not  state.  But  it  has  not  allowed  us  to 
do  so;  and  painful  as  it  is  to  express  an  opinion,  which  implies  such 
a  total  want  of  moral  principle  in  one  of  our  citizens,  justice  requires 
it,  and  our  first  duty  is  to  satisfy  her  demands. 

The  defendant  introduced  a  witness  in  the  court  below,  J.  P.  Gui- 
naut,  who  declared  that  he  believed  the  signature  of  B.  Gravier  to 
the  note  and  account  current,  was  genuine.  This  fact  does  not  appear 
to  have  been  much  controverted.  Indeed  it  is  the  very  existence  of 
that  signature,  and  the  appearance  it  has,  compared  to  that  which 
was  written  above  it,  that  furnishes  one  of  the  strongest  reasons 
against  the  obligation  presented. 

Five  witnesses,  examined  in  the  court  below,  positively  swear,  that 
they  were  of  opinion  the  handwriting  of  the  body  of  the  note  was  of 
a  much  more  recent  date,  than  that  which  it  purports  to  bear.  Three 
of  them  thought  it  could  not  be  more  than  two  years  old,  if  so  much. 
One  of  them  thought  it  might  have  been  written  three  or  four  years 
ago.  The  fifth  stated,  the  filling  up  of  the;  note  was  in  the  hand 
writing  of  John  Gravier,  according  to  the  best  of  his  opinion,  founded 
on  having  seen  the  said  John  Gravier  often  write. 

With  the  opinion  of  these  witnesses  this  court  entirely  concurs. 
The  note  and  account  current,  both  bear,  in  our  opinion,  the  most 
satisfactory  evidence  of  having  been  quite  recently  made.  The  sig- 
nature of  B.  Gravier  to  each  are  ancient,  but  what  is  written  above 
them  is  fresh.  How  these  signatures  were  obtained,  we  need  not 
inquire.  The  counsel  for  the  plaintiffs  has  suggested  several  ways 
in  which  it  is  probable  they  were  got.    We  need  not  say  which  we 
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adopt.  For  no  matter  how  they  were  got,  unless  we  reject  the  evi- 
dence of  our  senses,  when  the  documents  are  presented  for  inspection 
it  is  impossible  to  resist  the  conviction  which  forces  itself  on  the  mind 
on  examining  them. 

There  is  another  circumstance  which  has  not  been  without  its 
weight.  Different  documents  have  been  presented  by  the  defendant, 
in  which  alterations  to  his  advantage,  and  the  injury  of  his  co-heirs, 
have  been  made.  They  are  so  clumsy,  and  so  apparent,  that  the 
counsel  has  not  attempted  to  deny  them.  No  satisfactory  reason  has 
been  given  for  their  production.  In  one  of  them,  the  alteration  ha^ 
been  made  to  correspond  with  an  item  in  the  account  current.  And 
when  this  alteration  is  brought  close  to  that  account,  and  compared 
with  it;  they  appear  to  have  been  both  done  with  the  same  ink  and 
the  same  pen. 

The  defendant  contended  there  was  error  in  the  judge  below  not 
allowing  him  the  increased  value  of  certain  property  adjudged  to  him 
as  part  of  the  estate,  and  from  which  properly  he  was  afterwards 
evicted  by  a  judgment  of  the  late  Superior  Court.  We  think  there 
was  no  error  in  this.  John  Gravier  was  the  person  who  acted  for 
the  succession,  and  at  whose  instance  its  property  was  sold.  Every 
thing  in  relation  to  it  was  caused  by  his  intervention.  The  lots  were 
expressly  adjudged  to  him  as  litigious  property. 

We  see,  therefore,  neither  a  legal,  nor  equitable  right,  in  him  to  be 
paid  the  increased  value  at  the  time  of  eviction. 

On  the  whole,  we  are  not  able  to  discover,  that  any  errors  in 
law  have  been  committed  by  the  district  judge.  Nor  can  we  find 
sufficient  evidence  to  justify  us  in  reversing  his  judgment  on  the 
questions  of  fact  at  issue. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Youngs  for  the  plaintiff. 

Derbigny^  for  the  defendant. 
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Abat  V.  Casteres.     Ill,  N,  S.  220, 
Same  v.  Vallet. 

Action  of  redhibition  does  not  take  place  in  mlIcs  made  by  autboritj  of  jostioe. 

The  porchaeer  at  ihei iff*B  sale  cannot  refuse  payment  on  the  groand  that  he  has  bought 

without  tille;  he  must  be  evicted. 
The  power  to  imprison  a  purchaser  at  sherifTs  sale,  until  he  comply  with  the  contract,  is 

not  unconstitutional. 

PARISH  Court  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  having  become  the  purchaser  and  received  posses- 
sion of  property  at  a  sheriff's  sale,  refused  to  carry  the  contract  into 
effect  on  an  allegation  that  the  slave  adjudged  to  him,  was  not  the 
property  of  the  person  in  whose  name  she  was  sold,  and  also  that  she 
was  afflicted  with  redhibitory  defects. 

The  plaintiff  applied  to  the  parish  court  for  a  rule  on  the  defendant 
to  show  cause  why  he  should  not  be  imprisoned,  after  refusing  to 
perform  his  contract. 

In  opposition  to  this  demand,  the  defendant  introduced  evidence  to 
establish  the  truth  of  the  allegations,  on  which  he  had  refused  to* 
comply  with  his  purchase,  and  the  court  being  of  opinion  that  the 
facts  proved  by  him  constituted  a  legal  defence,  discharged  the  rule. 
The  plaintiff  appealed. 

We  dismiss  from  our  consideration  every  thing  in  relation  to  the 
redhibitory  defects,  as  our  law  contains  an  express  provision  thai  the 
action  of  redhibition  cannot  be  brought  in  relation  to  property,  pur- 
chased at  a  sale  made  by  authority  of  justice. 

The  only  question,  which  requires  some  examination,  is  that  by 
which  the  defendant  alleges  want  of  title  in  the  person,  as  the  pro- 
perty of  whom  the  slave  was  sold. 

By  the  act  of  1817,  in  relation  to  judicial  proceedings,  it  is  provided 
'^  that  when  eviction  shall  take  place,  for  want  of  title  in  the  debtor, 
the  purchaser,  at  sheriff's  sale,  shall  have  an  action  against  both  the 
debtor  and  creditor  for  his  purchase  money,  but  he  may  be  first  com- 
pelled to  discuss  the  property  of  his  debtor.''  This  provision  intro- 
duced an  entirely  new  regulation  on  the  matter  in  which  it  treats. 
By  the  ancient  laws  of  this  country,  the  purchaser  at  sheriff's  sale 
who  was  evicted  of  the  thing  sold,  could  have  recourse  only  against 
the  debtor.     He  had  no  action  against  the  creditor,  unless  the  latter 
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bound  himself  to  warranty,  or  knowing  that  the  thing  belonged  to 
another,  pointed  it  out,  and  required  it  should  be  sold.  The  evidence 
taken  in  this  case  does  not  bring  the  plaintiff  within  any  of  these  ex- 
ceptions, and  the  defendant's  rights  must  of  course  be  ascertained  by 
the  act  of  the  legislature  already  cited.  That  act,  as  we  have  seen, 
limits  the  responsibility  of  the  creditor  to  the  case  of  eviction,  and 
that  not  being  shown  here,  the  defendant  has  not  justified  his  pre- 
tension to  refuse  payment  for  the  property  purchased  by  him.  Acts 
of  the  Legislature,  1817,  40j  sect.  20:  Partida,  5,  13, 50;  Cur.  Phil, 
p,  2,  verbo  Remate,  no,  17;  Febrero^p.  2,  lib.  3,  cap.  2,  sect.  5,  no. 
351. 

The  defendant  has  urged,  that  the  provision  of  the  Spanish  law 
which  authorises  the  plaintiff  in  execution,  to  have  the  person  of  the 
purchaser  at  sheriff's  sale,  arrested  and  imprisoned,  in  case  he  fails 
to  comply  with  the  contract  of  adjudication,  is  repealed  by  the  genius 
and  spirit  of  the  free  institutions  under  which  we  are  now  happily 
placed.  The  court  is  unable  to  see  the  subject  in  this  point  of  view. 
The  remedy  is  certainly  a  harsh  and  severe  one,  but  there  is  nothing 
unconstitutional  in  it.  The  policy  of  imprisoning  debtors  has  been 
much  questioned,  but  we  are  not  aware  that  the  authority  of  the 
legislature  to  enforce  obligations  by  this  remedy  has  been  called  in 
doubt.  In  point  of  severity  the  regulation  here  attacked  is  not  perhaps 
worse  than  the  right  given  to  the  creditor  to  arrest  the  debtor,  in  the 
incipient  state  of  the  suit,  and  imprison  him  until  he  give  bail. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed;  and  it  is  further 
ordered,  adjudged  and  decreed,  that  John  Vallet  be  arrested  and  com- 
mitted to  prisoir,  until  he  pay  the  sum  of  303  dollars,  the  amount  of 
'  the  price  of  a  slave,  purchased  by  him  on  an  execution  which  issued 
at  the  suit  of  Antoine  Abat  v.  B.  Casteres;  and  it  is  also  adjudged 
and  decreed  that  the  said  John  Vallet  pay  the  costs  of  this  appeal, 
and  those  of  the  proceedings  had  in  the  court  of  the  first  instance. 

SegherSy  for  the  plaintiff. 

CanongCj  for  the  defendant. 
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Cornell  and  Wife  v.  Hope  Insurance  Company. 

Ill,  N.  S.  223. 

Conditiona  precedent  are  known  to  oor  law. 

A  denial  that  the  plaintiff  performed  one  part  of  hit  contract  ia  not  an  admiasion  tliat  ha 

performed  the  rest,  if  this  denial  foHowi  the  general  iisae. 
The  neglect  of  one  party  to  prove  what  ia  essential  to  hia  recovery,  ia  not  cured  by  the 

evidence  of  the  other  leaving  the  fact  doobtfol. 

FIRST  District. 

PoBTER,  J.,  delivered  the  opinion  of  the  court. 

The  petitioners  state  that  they  insured  with  the  defendants  a  house 
and  buildings  thereto  belonging,  and  a  certain  quantity  of  groceries; 
that  the  same  has  been  totally  consumed  by  fire;  and  that  the  defen- 
dants have  refused  to  pay  them  2500  dollars,  the  amount  of  the  loss 
sustained. 

To  this  petition,  and  to  the  manner  in  which  it  was  commenced,  it 
having  originated  by  attachment,  various  objections  have  been  made, 
and  several  means  of  defence  presented. '  We  deem  it  unnecessary 
to  set  out  any,  but  that  on  which  our  opinion  has  been  formed,  and 
which  is  decisive  of  the  cause. 

The  policy  of  insurance  is  made  a  part  of  the  petition,  and  in  it  we 
find  a  clause  which  states  that  the  policy  is  made  and  accepted  in 
reference  to  the  proposals  and  conditions  thereto  annexed,  which  are 
to  be  used  and  resorted  to,  in  order  to  explain  the  right  of  the  parties. 

On  referring  to  these  conditions,  we  find  the  9th  one  to  be,  that  all 
persons  insured  by  the  company,  and  sustaining  loss  or  damage  by 
fire,  are  forthwith  to  give  nolice  to  the  company,  and  as  soon  after 
as  possible,  deliver  in  a  particular  account  of  such  loss  or  damage, 
signed  with  their  own  hands,  and  witnessed  by  their  oath  or  aflSrma- 
tion;  and  also,  if  required,  by  their  books  of  accounts  and  other 
papers  and  vouchers.  They  shall  also  declare  on  oath  whether  any 
and  what  other  insurance  has  been  made  on  the  same  properly;  and 
procure  a  certificate  under  the  hand  of  a  magistrate,  notary  public  or 
clergyman,  (most  contiguous  to  the  place  at  the  time,  and  not  con- 
cerned in  the  loss,)  that  they  are  acquainted  with  the  character  and 
circumstances  of  the  person  or  persons  insured;  and  that  having  in- 
vestigated the  circumstances  of  the  person  or  persons  insured,  in  rela- 
tion to  such  loss,  do  know,  or  verily  believe,  that  he,  she,  or  they, 
really  and  by  misfortune,  and  without  fraud  or  evil  practice,  hath  or 
have  sustained  by  such  fire,  loss  and  damage  to  the  amount  therein 
Vol,  III.— 7 
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mentioned:  and  until  such  porofs^  declarations  and  certificates  are 
produced  the  loss  shall  not  be  payable. 

The  defendants  contend,  that  this  clause  operates  as  a  condition 
precedent  to  the  right  of  the  plaintiffs  to  recover.  And  they  have 
shown,  by  the  decisions  of  the  courts  of  justice  of  the  country,  in 
which  this  clause  was  originally  introduced  into  policies  of  insurance 
and  from  which  it  was  most  probably  taken,  and  incorporated  into 
similar  instruments  in  ours,  that  it  is  uniformly  so  considered.  Nay, 
so  rigidly  has  the  insured  been  held  to  a  compliance  with  this  condi- 
tion, that  in  cases  where  he  proved  he  had  made  every  effort  to 
comply  with  it,  and  that  his  failure  arose,  not  from  a  suspicion  of 
fraud,  on  the  part  of  those  whose  certificates  he  was  to  furnish,  but 
from  their  want  of  knowledge  of  the  circumstances  under  which  the 
fire  took  place,  it  was  considered  he  could  not  recover  from  the  insu- 
rers. That  the  parties  had  made  their  agreement  in  this  way,  and 
must  be  bound  by  it.  2  Marshall,  808;  2  Henry  Blackstone,  577;  1 
Ibid.  254;  6  Dumford  &  East,  710. 

To  this  the  plaintiff  has  replied, 

1.  That  the  doctrine  of  precedent  conditions  in  the  common  law  is 
unknown  to  ours. 

2.  That  he  was  not  put  on  the  proof  of  this  fact  by  the  pleadings. 

3.  That  the  jury  have  found  a  compliance  with  this  condition. 

I.  There  is  not  the  slightest  foundation  for  the  argument,  that  con- 
ditions precedent  are  unknown  to  our  law.  They  are  recognised 
and  provided  for  by  our  system  of  jurisprudence,  and  by  every  other 
that  has  in  view  the  ordinary  transactions  of  men.  The  obligation 
is  conditional,  when  it  depends  on  a  future  or  uncertain  event,  says 
our  Code.  The  event  then  must  be  shown,  to  make  the  obligation 
binding  on  the  party  against  whom  it  is  presented.  For  until  it 
takes  place,  he  is  not  bound  to  perform  what  he  has  promised.  Civil 
Code,  272,  art.  68. 

There  is  an  exception  to  this  rule  in  regard  to  the  dissolving  condi- 
tion. But  in  relation  to  all  others,  it  is  true,  and  it  is  a  matter  of  no 
moment  whether  we  say  the  obligation  is  suspended  until  the  condi- 
tion is  performed,  or  that  the  performance  of  the  condition  must 
precede  the  execution  of  the  obligation.  Civil  Code,  274,  art.  81  and 
3;  Toullier^  Droit  Civil  Franpais,  iiv.  3,  iit,  3,  chap.  4,  no,  472; 
PolhieVj  Train  dta  Ob.  no.  202. 

II.  The  plaintiff  was  put  on  the  proof  of  the  condition  being  per- 
fornf)ed.  The  answer  states,  that  the  petitioner  has  not  complied 
with  the  conditions  of  insurance,  and  particularly  the  10th.  llieir 
reliance  on  the  failure  in  relation  to  this  article,  cannot  be  construed 
into  an  admission  the  others  were  performed,  particularly  when  the 
special  averment  follows  close  on  the  general  denial. 

III.  The  jury  found,  on  a  fact  submitted  by  the  defendants,  «*that 
the  plaintiff  had  not  complied  with  all  the  conditions  of  insurance,  as 
contained  in  the  articles  annexed  to  the  policy  of  insurance.'*  The 
plaintiff  insists  that  this  establishes  be  has  complied  with  all  the  con- 
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ditions  necessary  for  him  to  perform.  How  such  a  conclusion  is  in- 
ferred we  have  been  unable  to  discover.  We  have  already  seen 
that  it  was  the  duty  of  the  plaintiff  to  aver  and  prove  a  compliance 
with  the  condition  on  which  his  right  to  maintain  his  action  depended. 
To  avert  the  consequences  of  his  failure  to  do  either,  he  relies  on  a 
fact  submitied  by  the  defendant,  which  leaves  it  doubtful  whether 
this  condition  was  performed.  But  this  he  cannot  be  permitted  to 
do.  The  neglect  of  one  party  to  prove  what  is  essential  to  his  reco- 
very, is  not  cured  by  the  evidence  of  the  other  leaving  the  fact 
doubtful. 

On  the  whole,  we  are  satisfied  the  judge  of  the  first  instance  did 
not  err  in  directing  a  nonsuit. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  this  judgment 
be  affirmed,  with  costs. 

Hennen,  for  the  plaintiff. 

Morse  and  Maybin,  for  the  defendants. 


Miller  d  al.  t>.  Mercier  et  al.    JII,  N.  S,  229, 

When  the  principal  debtor  has  failed,  it  is  not  neceasary  to  obtain  judgment  og^ainat  him, 
in  order  to  pursoe  mortgaged  property  in  the  hands  of  u  third  possessor. 

Where  the  lien  results  from  an  act  done,  and  not  from  a  contract  reduced  to  writing,  it 
need  not  be  recorded. 

A  decision  on  any  point  connected  with  the  merits,  authorises  an  ezamination  of  the 
whole  case  in  the  Supreme  Court. 

FIRST  District 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  petitioners  state  that  the  defendants  are  indebted  to  them  iri 
the  sum  of  400  dollars,  for  timber  and  other  materials  furnished  and 
delivered  to  them  for  building  and  constructing  a  cotton  press,  during 
the  months  of  May,  August,  September,  October  and  November, 
1821,  and  they  pray  they  may  have  payment  for  this  sum;  that  the 
debt  may  be  deemed  to  be  privileged;  and  that  the  press  for  which 
the  materials  were  furnished  be  sold  to  satisfy  the  judgment 

The  defendants  plead: 

1.  That  the  materials,  if  ever  furnished,  were  sold  to  Jacob  Harf, 
the  former  owner  of  the  press. 
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2.  That  the  plaintiffs  cannot  seize  and  sell  the  property  in  their 
bands,  until  judgment  is  obtained  against  the  principal  debtor. 
.    3.  That  the  privilege  is  extinguished  by  prescription. 

4.  That  all  the  avernaents  in  the  petition  are  untrue^  and  that  the 
sum  therein  claimed  has  been  paid  by  Hart. 

The  evidence  taken  in  the  cause  as  to  whom  the  materials  were 
sold,  and  as  to  the  time  of  delivery,  is  very  unsatisfactory,  and  leaves 
it  quite  uncertain  whether  they  were  purchased  by  Hart,  or  the  de- 
fendants. As  the  burthen  of  proof  as  to  this  fact  lay  on  the  plaintiff's, 
and  they  have  failed  to  establish  it,  we  must  consider  the  property 
sold  to  the  vendor  of  defendants,  and  proceed  to  examine  whether 
the  petitioners  have  made  ouf  their  right  to  seize  and  sell  it  in  the 
hands  of  the  third  possessors. 

Before  doing  so  we  must  notice  an  objection  of  the  plaintifis,  that 
the  plea  of  payment  must  be  taken  as  an  admission  of  the  other  facts 
alleged  in  the  petition.  This  position  does  not  appear  to  the  court 
well  founded.  It  is  true  we  have  decided  that  parties  cannot  plead 
inconsistently;  and  that  when  the  debt  was  denied,  and  there  was 
joined  to  this  denial,  an  avowal  that  it  was  paid,  we  would  disregard 
the  former.  But  the  allegation  that  Hart  purchased  the  property, 
and  made  payment,  may  well  stand  with  the  denial,  that  the  defen- 
dants did  not  buy  it. 

It  is  objected  that  the  plaintiffs  cannot  seize  and  sell  the  property 
in  the  hands  of  the  third  possessor,  without  obtaining  judgment 
against  the  principal  debtor.  The  general  rule  is  as  contended  for; 
it  is  expressly  established  by  the  Code;  and  the  court  has  more  than 
once  recognised  and  acted  on  it.  The  petitioners,  however,  contend 
this  case  necessarily  presents  an  exception  to  the  rule,  because  the 
debtor  has  become  insolvent. 

In  the  case  of  Bernard  v.  Vignaud,  where  the  doctrine  in  relation 
to  actions  on  mortgages  came  under  the  consideration  of  the  court, 
it  was  said  that  when  tacit  liens  were  sought  to  be  enforced,  one  of 
the  provisions  of  the  Code  must  necessarily  be  dispensed  with; 
namely,  that  which  requires  the  mortgagee  to  produce  the  act  of 
mortgage  together  with  a  judgment:  because,  these  liens  resulting 
from  the  provisions  of  the  law,  it  was  impossible  that  any  act  of  this 
kind  could  be  produced.  In  that  case  the  court  was  compelled  either 
to  say  that  privileges  of  that  kind  could  not  be  enforced  at  all  on  the 
property,  in  the  hands  of  third  persons,  or  to  dispense  with  that  rule, 
which  requires  the  production  of  a  written  instrument  to  establish  it. 
The  provisions  of  the  Code  were  equally  clear  on  both  points,  that 
all  mortgages  should  be  enforced  on  the  property  found  with  the 
third  possessor;  and  that  in  all  cases  when  that  was  attempted,  the 
act  of  mortgage  should  be  produced.  Finding  it  impossible  to  give 
effect  to  both,  we  held  that  tacit  liens  formed  an  exception  to  the 
general  rule. 

It  is  believed  by  the  court  that  the  case  now  under  consideration 
cannot,  on  principle,  be  distinguished  from  that  just  alluded  to. 
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There  can  be  no  doubt  but  the  plaintiff  has  a  lien  on  this  property. 
The  defendants,  however,  say  that  it  cannot  be  enforced  until  judg- 
ment is  previously  obtained  against  the  principal  debtor.  To  this 
the  plaintiflf  replies,  that  the  purchaser  has  become  insolvent,  and 
that  the  law  will  not  permit  judgment  to  be  obtained  against  him  in 
the  ordinary  way.  That  all  that  could  be  done,  has  been  done  in  the 
present  instance.  Namely,  to  have  the  debt  recognised  at  a  meeting 
of  the  creditors;  which  recognition  makes  a  partof  theywicio  de  con^ 
cursOf  and  is  the  only  species  of  judgment  that  the  law  contemplates 
against  persons  standing  in  the  situation  of  the  original  debtor.  In 
this  reasoning  we  concur,  and  think  that  the  case,  as  necessarily 
offers  an  exception  to  the  general  rule  of  producing  a  judgment,  as 
the  tacit  lien  doGs  to  presenting  an  act  of  mortgage,  and  this  opinion 
is  in  conformity  with  the  declaration  of  the  court  on  this  subject, 
several  years  since,  in  the  case  of  Mouchon  v.  Delor,  5  Martin,  401. 
Curia  Phillip,  lib,  2,  cap,  3,  no.  33;  FebrerOy  p.  2,  lib.  3,  cap,  3, 
no.  102. 

There  remain,  however,  two  objections  of  the  appellees  to  notice. 

The  first  is,  that  the  lien  hats  not  been  recorded,  in  pursuance  of  the 
provisions  of  the  act  of  1813. 

On  this  point,  we  refer  to  the  construction  put  on  this  statute,  in  the 
case  of  Lafon  v,  Sadler,  a  construction  that  we  have  since  had  more 
than  one  occasion  to  reconsider,  and  to  which  we  have  uniformly  felt 
it  our  duty  to  adhere.  It  was  there  held,  that  tacit  liens,  resulting 
from  acts  done,  and  not  from  contracts  reduced  to  writing,  were  not 
embraced  by  the  provision  of  the  law,  because,  among  other  reasons, 
it  was  impossible  such  acts  could  be  recorded.  The  legislature,  by 
the  statute  passed  in  1817,  adopted  the  principle,  and  provided,  that 
"  all  architects,  undertakers,  and  other  workmen,"  should  make  their 
contracts  in  writing,  in  order  that  they  should  be  recorded. 

The  lien  claimed  here  is  not  enumerated  among  those  which  it 
was  deemed  necessary  to  thus  provide  for.  Whether  the  silence,  as 
to  these  privileges,  proceeded  from  omission,  or  from  a  conviction 
that,  not  being  of  so  frequent  occurrence,  there  was  not  the  same 
reason  of  guarding  against  them,  it  is  not  important  for  us  to  inquire. 
Our  duty  is  confined  to  acting  on  the  law,  as  it  is  given 'to  us.  4 
Martin^  479;  11  Ibid,  280  and  237. 

We  have  been  pressed  to  remand  tlie  case  for  a  new  trial,  because 
the  court  below,  after  hearing  all  the  testimony  offered,  decided  that 
the  defendant,  if  liable  at  all,  could  not  be  sued  until  judgment  was 
bad  against  the  principal  debtor;  and  in  support  of  this  demand  we 
have  been  referred  to  a  late  decision  of  this  tribunal,  where  it  was 
held  that  if  the  judge  a  quo  decided  that  he  had  not  jurisdiction  to 
inquire  into  the  merits,  we  could  not  go  into  them  on  the  appeal: 
because  that  appeal  was  in  fact  taken  from  his  refusing  to  investigate 
the  case  on  its  merits,  not  from  any  error  he  committed  after  inves- 
tigation. It  appears  to  us  this  is  a  very  different  case.  There  was 
an  examination  of  the  case  here  on  its  merits,  and  it  has  been  the 

7* 


78  SUPREME  COURT. 

[Miller  et  al.  «.  Mercier  et  al] 

uniform  practice  of  the  court,  that  when  this  takes  place,  no  matter 
on  what  point  the  case  is  decided;  whether  on  any  of  the  exceptions 
which  makes  a  part  of  the  defence,  or  by  a  final  judgment  in  favor 
of  either  party,  such  decision  brings  the  whole  case  before  us;  we 
cannot  distinguish  between  this  plea  and  that  of  res  judicata^  simu- 
lation, payment,  prescription,  transaction.  See  Febrero^p.  2,  lib.  3, 
cap.  1,  sect.  4,  nos,  208  and  209;  Curia  Phillip,  p.  1,  Citatioriy  nas. 
4  and  5. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  further 
ordered,  adjudged  and  decreed,  that  on  failure  of  the  defendant  to  pay 
the  plaintiffs  the  sum  of  400  dollars,  with  interest  from  the  judicial 
demand  and  costs  of  suit,  in  ten  days  from  the  notice  of  the  judgment, 
the  mortgaged  premises  mentioned  in  the  petition  be  seized  and  sold 
to  satisfy  the  said  sum  of  400  dollars,  with  interest  and  costs,  as 
affirmed. 

Lockelty  for  the  plaintiffs. 

Derbigntfj  for  the  defendants. 


Miller  et  al.  v.  Mercier  et  al.     Ill,  N.  S.  236. 

The  re-enacting  in  the  Civil  Code  the  general  provisions  in  the  ancient  laws  of  the  ooontry, 
does  not  repeal  the  exceptions  with  which  the  general  mle  was  limited. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  against  a  third  possessor  of  property,  on  which 
the  plaintiffs  aver  they  have  a  lien,  or  privilege.  The  defendants 
insist  that  the  plaintiffs  cannot  recover  until  they  show  a  judgment 
against  their  principal  debtor.  They  also  plead  prescription,  and 
other  pleas.  This  case  has  been  already  heard,  and  an  opinion  was 
given  by  this  court  at  last  May  term.  A  rehearing  was  granted,  and 
the  parties  have  been  again  heard,  on  the  points  on  which  the  defen- 
dants required  a  re-examination. 

The  principal  ground,  on  which  a  change  of  the  former  judgment 
of  the  court  has  been  insisted  on  is,  that  no  judgment  has  been  shown 
against  the  principal  debtor,  and  that  the  debt  has  not  been  established. 
To  this  the  plaintiffs  reply,  that  it  is  impossible  for  them  to  procure  a 


JANUARY  TERM,  1885.  79 

[Miller  et  d,  v,  Mercier  et  aL] 

judgment  ugaiust  their  debtor,  because  he  has  become  insolvent:  and 
that  the  existence  of  the  debt  is  shown  by  their  being  placed  on  the 
bilan  of  the  bankrupt;  and  by  an  admission  of  the  defendants  on 
record,  that  the  items  mentioned  in  the  account  were  furnished  by 
the  plaintiffs  to  Hart,  the  insolvent  debtor,  that  they  were  incorpo- 
rated in  the  cotton  press,  of  which  the  defendants  have  become  the 
purchasers. 

We  have  held,  in  a  variety  of  cases,  that  the  re-enacting  in  the 
Civil  Code,  of  the  general  provisions,  found  in  the  ancient  laws  of 
this  country,  did  not  repeal  the  exceptions  with  which  the  general  rule 
was  limited ;  and  in  the  opinion  lately  delivered  in  the  case  of  Herman 
V.  Sprigg,  aniCy  50,  we  have  again  gone  into  the  reasons  on  which  that 
rule  has  been  established  in  this  court.  An  application  of  this  doctrine 
has  been  made  to  the  subject  now  under  consideration,  in  the  case  of 
Nathan  ei  aL  v,  Lee,  2  N.  S.  32.  And  we  are  unable  to  distinguish  on 
principle,  that  case  from  this — for  there  i§  the  same  exception  in  the 
Spanish  law  to  the  necessity  of  a  judgment  in  case  of  insolvency, 
that  there  is  where  the  deed  of  mortgage  contains  the  pact  of  non 
alienando.     Cur.  Phil.  p.  2.  Tercero  poaeedor,  no.  13. 

The  existence  of  the  debt,  it  appears  to  us,  is  sufficiently  established 
by  the  declaration  of  the  debtor,  in  his  bilan,  taken  with  the  confes- 
sion of  the  defendants  on  record. 

We  have  been  pressed  to  remand  the  cause,  because  the  decision 
of  the  judge,  dismissing  the  case  for  want  of  the  plaintiffs  showing  a 
judgment  against  the  principal  debtor,  prevented  the  defendant  from 
introducing  evidence  to  show  that  the  claim  sued  on  was  unfounded. 
So  far  as  the  record  gives  information  on  that  point,  and  to  it  alone 
must  we  look  when  the  parties  do  not  agree  in  their  statements,  the 
judgment  appears  to  have  been  rendered  after  the  evidence  was  gone 
through.  We  therefore  are  unable  to  discover  any  legal  ground  on 
which  we  can  remand  the  cause. 

The  former  judgment  of  the  court  does  not  require  any  alteration. 

Lockeiiy  for  the  plaintiffs. 

Derbignyy  for  the  defendants. 
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Dreux  v.  Dreux's  Syndics.     ELI,  N.  S.  239. 

FIRST  District. 

The  estate  of  a  husband  is  tacitly  mortgaged  to  secure  the  right 
and  claim  of  a  wife  for  her  paraphernal  effects  disposed  of  by  hun: 
she  is  entitled  to  preference  over  creditors  merely  chirographic  In 
the  present  case  she  held  no  instrument  which  could  be  recorded:  her 
mortgage  was  exclusively  tacit. 


Frisby  V.  Sheridan.     Ill,  N.  S.  242. 

FIRST  District 

In  this  case  the  defendant,  master  of  a  boat,  negligently  suffered  a 
box  of  drugs  entrusted  to  him  to  be  landed  on  the  way,  and  had  it 
not  ready  to  be  delivered  on  the  arrival  of  the  boat  at  the  place  of 
delivery.  The  plaintiff  had  a  right  to  procure  other  drugs,  and  bring 
his  action  instanter:  he  was  not  bound  to  wait 


Arnold  v.  Dean.     Ill,  N.  S.  248. 

FIRST  District 

Heldj  that  ten  per  cent  claimed  by  defendant  is  an  unreasonable 
charge  for  commission  on  sales.  The  testimony  shows  the  charge  in 
New  Orleans  to  be  five  per  cent. 
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The  judgment  was  affirmed  with  ten  per  cent,  damages  for  the 
delay  occasioned  by  this  appeal. 

Presiouy  applied  for  a  rehearing,  whereupon, 

PoRTEH,  J.,  delivered  the  opinion  of  the  court^ 

It  having  appeared  to  the  court  that  the  appeal  in  this  case  was 
taken  merely  for  delay,  the  judgment  of  the  inferior  tribunal  was  con- 
firmed with  ten  per  cent,  damages.  This  decision  was  made  on  de- 
liberate conviction,  as  to  the  true  construction  of  the  statute,  and  in 
conformity  with  the  repeated  decisions  of  this  court,  from  its  first  or- 
ganisation, up  to  the  moment  of  rendering  this  decree. 

The  attorney-general,  on  behalf  of  the  defendant,  has  moved  for  a 
rehearing,  and  the  principal  grounds  for  the  application  are:  First,  that 
the  court  has  given  damages  for  a  frivolous  appeal,  which  is  not  one 
of  the  cases  contemplated  by  the  statiUe.  Secondly,  that  the  causes  in 
which  damages  should  be  accorded,  are  those  where  there  is  great 
doubt  and  difficulty,  and  the  appellee  is  put  to  trouble  and  expense  to 
establish  his  claim.  And  lastly,  that  this  tribunal  is  supported  at  a 
great  expense  by  the  public. 

We  have  given  to  all  these  reasons  our  most  serious  attention,  and 
we  have  thrown  out  of  view  the  weight,  which  the  argument  on  the 
other  side  derives  from  the  continued  practice  in  this  tribunal,  for  if 
we  have  been  travelling  a  wrong  road,  the  sooner  we  retrace  our  steps 
the  better.  The  words,  used  in  the  statute  under  which  this  power 
has  been  exercised  j  are,  '<  the  Supreme  Court  when  they^shall  affirm  a 
judgment,  may  adjudge  to  the  respondent  such  damages  and  interest 
as  they  shall  think  a  sufficient  compensation  for  the  loss  and  prejudice 
he  may  have  suflfered  in  consequence  of  the  appeal."  No  particular 
class  of  cases  are  here  designated.  It  has  been  left  to  the  court  to 
give  the  law  an  application  to  any  case  in  which  it  was  conceived  the 
respondent  suffered  loss  and  prejudice.  The  only  cases  to  which  it 
has  yet  been  applied,  are  those  where  it  was  manifest  the  appellant 
did  not  bring  up  the  cause  to  have  errors  in  the  judgment  corrected, 
but  merely  to  delay  its  execution.  Such  appeals  must  necessarily  be 
a  loss  and  prejudice  to  the  appellee,  because  they  prevent  his  obtain- 
ing that,  to  which  the  justice  of  his  country  has  said  he  is  entitled. 
They  are  without  justification  on  the  part  of  the  appellant,  and  are 
therefore  proper  cases  (at  least  so  we  have  thought)  for  affording  com- 
pensation in  damages.  Whether  it  is  said  in  pronouncing  the  judg- 
ment of  the  court,  that  these  damages  are  given  to  the  appellee  be- 
cause he  has  been  improperly  brought  here;  or  granted  because  he 
has  suffered  loss  and  prejudice  by  the  appeal,  is  in  our  view  the  same 
thing,  for  the  one  is  a  necessary  consequence  of  the  other.  Nor  can 
we  perceive  it  makes  any  difference,  whether  it  is  said  the  appellant 
shall  pay  because  he  has  inflicted  an  injury;  or  that  the  appellee  shall 
recover,  because  he  has  sustained  one.  We  are  therefore  satisfied 
that  a  rehearing  should  not  be  granted,  because  the  expressions  used 
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in  our  former  judgment,  declare,  that  damages  are  given  for  the  frivo- 
lous appeal. 

And  still  less  do  we  deem  it  necessary  to  re-examine  the  cause,  on 
the  ground,  that  damages  should  only  be  given,  where  appeals  are 
taken  on  difficult  and  doubtful  matters.  It  may  be  true  that  there  are 
cases,  where,  even  <m  a  strong  contest  as  to  the  law  and  the  facts,  the 
judgment  would  be  confirmed  with  damages  for  bringing  the  cause 
before  the  appellate  court  Though  it  is  not  exactly  seen  by  us  what 
good  reason  could  be  assigned  for  it,  or  how  the  exercise  of  a  legal 
and  constitutional  right  to  call  for  our  judgment,  could  be  considered 
as  a  loss  and  prejudice  to  the  appellee.  But  admitting  there  might 
be  such  cases,  we  are  most  clear  they  are  not  the  only  ones,  and  that 
the  appellee  may  sufier  loss  and  prejudice,  when  the  appellant  appeals 
without  cause,  as  well  as  when  he  has  good  reason  for  doing  so. 

But  in  this  case  we  are  told,  it  was  impossible  the  plaintiff  could 
have  been  at  loss  and  prejudice  by  the  appeal,  because  the  matter  in 
dispute  was  only  20  dollars;  that  it  was  so  plain  the  judge  could  have 
seen  on  opening  the  record  there  was  not  the  slightest  ground  for 
doubting  the  correctness  of  the  judgment  of  the  court  below;  and  that 
therefore  the  appellee  had  no  occasion  to  employ  counsel,  or  to  put 
himself  to  either  expense  or  trouble. 

If  the  judgment  was  so  clearly  correct,  as  to  have  been  apparent  on 
the  first  inspection,  then  the  defendant  appealed  for  no  other  purpose 
but  to  delay  and  defeat  justice.  In  doing  so  he  injured  the  plaintiff, 
and  he  ought  to  pay  damages  for  it.  And  it  does  appear  to  us,  to  the 
last  degree,  strange,  that  the  defendant  should  urge  the  total  want  of 
any  ground  for  appeal,  as  the  reason  why  he  was  authorised  to  take 
it,  and  force  the  plaintiff  to  follow  him  here  to  have  the  judgment  con- 
firmed. 

As  to  this  court  being  a  great  expense  to  the  public,  we  do  not  see 
in  that  remark  any  reasons  for  granting  a  rehearing  between  these 
parties. 

Morse  and  Maybin^  for  the  plaintiff. 

Preston,  for  the  defendant 


Turner  v.  Hickey.     Ill,  N.  S.  256. 

THIRD  District 

Held,  that  if  a  bill  of  exchange  be  given  in  payment  of  a  precedent 
debt,  the  drawer  is  responsible  if  it  return  dishonored. 
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Butler  V.  Eenner  et  oL    III,  N.  S.  357. 

FIRST  District. 

Judgment  confirmed  with  damages  on  an  appeal  for  delay. 


Lemos  v.  Duralde.     Ill,  N.  S.  5258. 

FIRST  District. 

Petitioner  being  the  maker  of  a  note  which  bore  mortgage,  and 
having  paid  it,  took  it  to  the  recorder  of  mortgages  and  required  him 
to  raise  the  mortgage.  The  latter  refused,  saying  that  he  did  not 
know  the  signatures  of  the  persons  on  the  note,  and  he  did  not 
think  the  act  authorised  the  recorder  to  cancel  the  mortgage.  Plain- 
tiff relied  on  the  Civil  Code,  466,  art.  64,  act  of  1817,  61,  sect.  3. 
Defendant  relied  on  the  custom  which  prevails,  that  the  person 
who  wished  to  raise  a  mortgage  must  do  so  by  an  authentic  act 
before  a  notary,  and  on  the  production  of  this  act  that  the  recorder 
should  cancel  the  mortgage:  this,  for  the  ascertaining  of  the  identity 
of  all  persons  appearing  before  them.  The  court  waived  the  decision 
whether  tmder  the  act  of  1817,  the  bearer  of  a  note,  such  as  that 
alluded  to  in  the  statute,  has  not  a  right  to  compel  the  erasure  of  the 
mortgage  on  exhibiting  it.  Decided,  that  when  the  debtor  presents 
himself  in  order  to  have  a  lien  taken  off  his  property,  he  should  show 
the  consent  of  those  in  whom*  the  lien  was  vested,  and  that  by  as 
high  evidence  as  that  by  which  the  lien  was  created. 
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Bainbridge  v.  Clay.     Ill,  N.  S.  262. 

FIRST  District. 

The  proceedings  of  a  debtor  against  his  creditors  is  res  inter  alios 
acta^  as  to  one  who  is  not  on  the  bilan,  and  of  which  claim  no  men- 
tion is  made.    Febrero^p,  2,  b,  3,  c.  S,  no.  14,  and  no.  21. 


Robertson  v.  Nott.     Ill,  N.  S.  268. 

FIRST  District. 

The  presumption  which  arises  from  a  bill  being  drawn  in  the 
usual  form,  that  it  was  intended  it  might  be  negotiated,  yields  to  tes- 
timony of  the  contrary. 


Durnford  v.  Ayme.  .  Ill,  N.  S.  270. 

The  pleas  ofosary,  fraad,  and  want  of  consideration,  do  not  waive  the  general  issue. 
An  act  of  the  legislatare  cannot  affect  instraments  executed  before  its  passage. 

FIRST  District. 

• 

Martin,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  before  us  on  two  bills  of  exceptions. 

The  first  is  to  the  opinion  of  the  judge  a  giio,  allowing  leave  to 
the  defendant  to  strike  out  the  pleas  of  usury,  fraud,  and  want  of 
consideration. 
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The  general  issue  was  pleaded,  and  it  is  urged  that  the  court,  by 
allowing  the  pleas  to  be  stricken  out,  erroneously  deprived  the  plain- 
tiff of  the  acquired  right  in  the  admission,  resulting  from  these  pleas, 
of  the  fact  incumbent  on  him  to  prove,  on  the  general  issue. 

The  second  bill  is  to  the  opinion  of  the  judge,  on  refusing  the  tes- 
timony of  the  maker,  to  establish  the  signature  of  the  endorser  and 
payee. 

It  is  urged,  that  by  a  late  act  of  the  general  assembly,  the  maker 
of  the  note  is,  in  a  case  like  this,  expressly  declared  inadmissible; 
and  that  even  before  the  act  he  could  not  be  heard — having  an  inte- 
rest to  charge  the  payee;  against  whom  he  may  avail  himself  of  any 
equitable  circumstance,  which  he  could  not  oppose  to  an  endorsee, 
and  the  great  bias  he  is  under  to  support  the  note,  which  in  this  case 
is  one  of  accommodation,  and  to  prevent  the  suspicion  of  forgery 
which  would  attach  on  him,  if  the  signature  be  not  what  it  purports 
to  be. 

1.  The  pleas  of  usury,  fraud,  and  want  of  consideration,  are  not  in 
this  case  a  waiver  of  the  general  issue,  for  neither  is  inconsistent  with 
it.  Those  pleas  are  erroneously  assimilated  to  that  of  payment. 
Pajrment  is  the  extinguishment  of  a  debt,  and  he  who  avers  that  he 
paid,  extinguished  a  debt,  impliedly  admits  it  had  an  existence,  for 
that  alone  renders  it  capable  of  being  extinguished. 

It  is  true,  these  pleas  of  usury,  fraud,  and  want  of  consideration, 
are  useless  and  of  no  avail,  if  the  debt  be  not  proved.  In  this  they 
resemble  the  plea  of  payment.  But  they  do  not,  like  it,  exclude  the 
idea  that  the  debt  did  not  exist.  Far  from  it,  they  aver  it  did  not 
ripen  into  a  demand. 

From  the  imperfection  of  human  judgment,  the  idea  of  the  pos- 
sibility of  a  fact,  which  never  happened,  being  legally  established, 
cannot  be  rejected.  Witnesses  may  err,  may  prevaricate.  A  note 
may  have  been  written  over  my  signature,  carelessly  put  at  too  great 
a  distance  from  the  writing  I  was  desirous  of  attesting;  and  it  may 
possibly  be  out  of  my  power  to  prove  the  fraud ;  yet  this  ought  not  to 
prevent  one  from  pleading  the  general  issue.  And  if  I  have  a  claim 
against  the  plaintiff,  I  ought  to  be  allowed  to  provide  the  means  of 
availing  myself  of  it,  if  I  fail  in  the  general  issue;  which  would  be 
waived  by  an  absolute  plea  of  payment. 

In  the  present  case  the  usury,  fraud,  and  want  of  consideration, 
attach  on  the  endorsement  the  act  by  which  the  plaintiff  acquired  a 
title  to  the  contents  of  the  note.  The  defendant  may  well  say  he  did 
not  endorse  the  note,  and  show  the  maker  was  imposed  on  by  fraud, 
that  an  advantage  was  taken  of  her  necessities,  by  obtaining  the  note 
through  usury,  and  without  a  serious  consideration. 

We  think  the  leave  was  properly  granted. 

2.  The  act  of  assembly  invoked,  being  posterior  to  the  endorse- 
ment of  the  note,  should  not  take  away  the  right  to  the  testimony 
which  the  plaintiff  had  previously  acquired.    The  legislature  could 
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not  destroy  the  debt;  consequently  they  could  not  take  away  the 
means  of  proving  it. 

It  does  not  appear  to  us  that  the  maker  of  a  note  was  before  the 
act  an  inadmissible  witness  against  the  payee  and  endorser. 

It  is  not  an  objection  to  a  witness,  that  he  is  a  party  to  the  note 
sued  on,  unless  he  be  interested  in  the  event  of  the  suit,  or  the  verdict 
sought  to  be  obtained  with  the  aid  of  his  testimony,  may  be  in  evi* 
dence  in  his  favor  in  another  suit. 

If  the  interest  of  a  witness  inclines  him  as  much  to  one  side  as  the 
other,  so  as  upon  the  whole,  to  make  him  indifferent,  in  point  of  sub- 
stantial interest,  whether  the  verdict  be  for  the  plaintiff  or  defendant, 
he  is  a  competent  witness  for  either. 

Here  the  witness  was,  it  is  true,  a  party  to  the  note,  but  the  verdict 
to  be  given  would  be  as  to  her  res  inter  alios  acta;  and  could  not  be 
evidence  for  or  against  her.  She  had  no  substantial  interest  in  the 
event  of  the  suit.  The  plaintiff,  it  is  true,  in  case  he  failed  against 
the  endorser,  might  sue  her;  so  he  might,  even  if  he  succeeded,  unless 
he  actually  obtained  payment.  If  the  defendant  failed,  she  washable 
to  his  action  after  the  plaintiff  was  paid.  The  suit  found  her  suable 
at  its  inception,  and  left  her  so  at  its  conclusion.  The  satisfaction  of 
the  judgment  obtained  by  the  plaintiff,  had  the  effect,  it  is  true,  of 
changing  her  responsibility. 

In  case  she  had  an  equitable  defence,  to  oppose  to  the  payee, 
which  she  could  not  to  the  endorsee,  she  placed  herself  in  durum 
casu  by  supporting  the  defence,  and  she  had  therefore  an  interest  to 
support  the  claim.  This  may  be  true,  but  courts  must  act  on  cases 
as  they  are,  not  as  they  may  possibly  be.  The  circumstance  of  the 
witness  having  such  an  equitable  defence,  if  it  may  work  an  excep- 
tion to  the  general  rule,  ought  to  be  alleged  and  shown.  The  party 
in  such  a  case  must  establish  the  facts  on  which  it  may  rest  by  the 
voir  dire  of  the  witness  or  other  proof. 

It  is  also  true,  if  the  plaintiff  succeeds,  the  witness  will  be  liable 
to  the  present  defendant  for  the  amount  of  the  note,  and  the  costs  and 
damages,  which  may  result  from  his  neglect  to  take  up  his  acconuno- 
dation  note.  Of  the  bias  which  this  sort  of  interest  may  create,  the 
plaintiff  might  complain,  but  the  defendant  cannot,  for  to  him  it  will 
be  fovorable. 

The  interest  which  repels  a  witness  must  be  a  substantial  one,  i.  «., 
a  pecuniary  one,  affecting  in  some  manner  his  property;  it  does  not 
suffice  that  it  affects  his  feelings,  his  affections,  or  his  wishes. 

Husband  and  wife  are  excluded,  because  they  have  a  great  identity 
of  interest.  Ascendants  and  descendants  for  the  same  reason,  being 
forced  heirs.  The  common  law  of  England,  to  which  forced  heirship 
is  unknown,  admits  the  parent  to  testify  for  the  child,  and  vice  versa. 
The  factor  or  agent  testifies  for  his  principal  in  matters  intrusted  to 
him.  A  party  charged  with  the  forgery  of  the  note,  sued  on,  and 
actually  imprisoned  in  consequence  of  the  charge,  has  been  admitted. 
Phillips'  Evidence. 
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We  think  the  judge  a  quo  erred  in  rejecting  the  witness.  Her  de- 
position came  up  with  the  record,  and  had  not  one  of  the  parties 
demanded  a  jury  trial,  we  might  have  examined  the  case  on  the 
merits.    This  circumstance  prevents  it 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  the  case 
remanded,  with  directions  to  the  judge  a  quoy  not  to  reject  the  testi- 
mony of  the  maker  of  the  note;  and  it  is  ordered  that  the  defendant 
and  appellee  pay  costs  in  this  court. 

Hennen  and  Whittj  for  the  plaintiff. 

JMazureaUy  for  the  defendant. 


Clay  V.  Oldham.     Ill,  N.  S.  276. 

FIRST  District. 

If  part  of  the  plaintiff's  answer  to  interrogatories  be  stricken  out, 
the  defendant  is  not  entitled  to  further  time  to  except  to  what  remains. 

If  a  party  be  called  on  by  an  interrogatory  to  state  whether  he 
have  a  paper  in  his  possession,  and  he  answer  in  the  affirmative,  it  is 
sufficient  if  he  produce  it  on  the  trial,  and  the  opposite  party  is  not 
entitled  to  a  continuance  to  examine  it. 

If  the  proceedings  have  been  changed  from  ihejuicio  executivo  to 
ibBjuicio  ordinario,  judgment  may  be  given  generally  against  the 
defendant.  Febrero,  p,  2,  /.  3,  c.  2,  sect.  2,  no,  115;  Curia  PhiLy  p. 
2,juicio  execuiivoy  no.  1. 


Miller  v.  Pierce.     Ill,  N.  S.  284. 

FIRST  District. 

Though  the  judge  a  quo  may  have  charged  errofieoUsly,  yet  if 
justice  be  done^  judgment  will  not  be  disturbed. 
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FIRST  I>j%tr>x 

Tuf,  p^'/.on  ca.med  the  prjcc  of  a  ccmber  of  barrels  of  dour,  at  a 
!ir,rn  Oira.n;  iho'^^h  there  was  no  clnim  for  a  ^-uan/ttai  ro/f^an/, 
hi^  rr^aj  j-et  prore  the  Talae  az^  recover  iL 


Millaadon  o*  Soabercase.     m,  N.  S.  287. 


The  •ctioo  cfqaawti  mtmoriM  moat  be  broogfai  within  one  jear. 

FIRST  District. 

P0KTEK9  3.J  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  from  the  defendant  a  sum  of  money  which  he 
states  the  defendant  owes  him  in  consequence  of  selling  a  quantity  of 
cotton,  as  merchantable  and  of  first  quality,  when  the  same  was 
fraurlulently  packed,  and  no  part  of  it  equal  to  the  description,  except 
the  outside  of  the  hales. 

The  defendant  denies  the  fact,  avers  that  he  acted  only  as  agent  in 
the  sale  of  the  cotton,  and  pleads  prescription. 

The  evidence  shows  clearly  that  the  plaintiff  has  sustained  an 
injury;  the  only  question  is  whether  he  has  conunenced  his  action  in 
sufficient  time  to  recover. 

The  sale  was  made  in  New  Orleans,  on  the  22d  of  February,  1818, 
the  action  was  commenced  on  the  23d  of  June,  1821. 

On  behalf  of  the  defendant,  it  was  urged  that  this  is  nothing  more 
than  an  action  quanti  minoria,  to  wit,  one  for  the  reduction  of  the 
price,  in  consequence  of  a  defect  in  the  thing  sold,  and  that  such 
action  must  be  commenced  within  twelve  months  from  the  date  of 
the  sale,  or  at  least  from  the  time  within  which  the  defect  became 
known  to  the  purchaser.  Curia  Philip,  lib.  1,  cap.  13,  nos.  1  and  9; 
11  Martin,  11. 
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On  that  of  the  plaintiff,  it  was  urged,  that  this  was  not  an  action  of 
guanii  minorisj  but  one  claiming  damage  for  a  fraud  practised  on 
him,  and  we  are  referred  to  the  6th  law  of  the  16th  title  of  the  7th 
Partida,  by  which  it  is  provided  that  he  who  has  been  defrauded, 
may  bring  suit  for  reparation  at  any  time  within  two  years,  but  not 
after,  unless  he  has  sustained  damage,  and  that  if  he  has,  he  may 
claim  amends  of  the  wrong-doer  at  any  time  within  thirty  years. 

It  is  not  easy  to  reconcile  the  different  provisions  of  the  Spanish 
law  in  regard  to  these  actions;  for  we  find  that  the  action  of  guanii 
minoris  is  given  in  cases  where  the  seller  knew  the  defects  of  the 
thing  sold,  as  well  as  those  wherein  he  was  ignorant  of  them,  and 
acting  in  good  faith.  Curia  Philip,  lib,  cap.  13,  no.  10;  Commercio 
TerresteTy  Far.  5,  tit.  5,  ley  65.  Perhaps  the  true  understanding  of 
them  is  that  the  buyer  has  the  choice  of  either  action,  in  case  the 
seller  has  acted  fraudulently.  On  this  point  however,  we  express  no 
opinion.  For  the  petition  does  not  charge  the  defendant  with  having 
fraudulently  sold  the  cotton;  it  states  that  a  certain  quantity  of  that 
article  was  sold  by  him,  which  was  fraudulently  packed.  Which 
assertion  by  no  means  implies  that  the  defendant  had  knowledge  of 
the  fact.  In  almost  every  case  where  cotton  is  fraudulently  baled  at 
the  gins,  the  seller  in  this  place,  if  a  merchant  or  broker,  is  innocent 
of  any  participation  in  the  cheat  conmiitted.  The  evidence  taken 
does  not  in  any  respect  show  the  conduct  of  the  defendant  in  a 
different  light  from  that  which  the  plaintiff  has  represented  it  in  the 
petition.  The  knowledge  of  the  defect  in  the  interior  of  the  bales  is 
not  brought  home  to  hiuL  The  circumstances  attending  the  sale, 
and  the  character  in  which  he  acted,  exclude  the  presumption  of 
fraud.  The  purchaser  in  Bordeaux  might  as  well  have  accused  the 
plaintiff  of  knowing  in  what  manner  the  interior  of  the  bales  was 
filled. 

Considering,  therefore,  the  action  to  be  one  of  guanii  minoris^  and 
that  it  was  not  brought  within  the  time  prescribed  by  law. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  district 
court  be  annulled,  avoided  and  reversed,  and  it  is  further  ordered, 
adjudged  and  decreed,  that  there  be  judgment  for  defendant  as  incase 
of  nonsuit,  with  costs  in  both  courts. 
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Banks  v.  Eastin.     Ill,  N.  S.  291. 

FIRST  District. 

If  the  note  be  regularly  endorsed,  the  defendant  cannot  put  tlie 
plaintiff  on  the  proof  of  his  right  to  it. 

Unless  there  is  an  allegation  that  the  plaintiflf  did  not  come  to  it 
bona  fide. 

An  endorsement  in  blank,  makes  the  note  payable  to  bearer. 


Allard  et  al  v.  Lobau.     Ill,  N.  S.  293. 

FIRST  District. 

Every  affidavit  for  a  continuance,  should  contain  a  declaration 
that  the  evidence  is  material,  that  due  diligence  has  been  used  to 
procure  it:  that  there  is  an  expectation  it  will  be  had,  and  that  the 
application  is  not  made  for  delay. 

A  judgment  against  a  person  who  sues  to  abate  a  nuisance,  does 
not  form  resjudicata  against  another  who  brings  a  similar  action. 

The  right  conferred  on  the  Navigation  Company,  to  make  a  road 
along  the  banks  of  the  bayou  St.  Jean,  is  not  a  surrender  of  the 
sovereignty  of  the  public. 

A  squatter  on  public  lands  has  no  right  to  object  to  a  road  being 
run  through  his  possessions. 

Parol  evidence  cannot  be  given  of  the  contents  of  a  grant. 

The  right  of  the  public  to  make  roads,  is  not  limited  to  the  banks 
of  navigable  streams. 

Possession  cannot  be  pleaded  against  the  public,  unless  it  is  imme- 
morial. 


JANUARY  TERM,  1825.  91 


Labarre  v.  Lambert     III,  N.  S.  300. 

The  plaintiff  may,  by  the  iDtrodaction  of  evidence  by  the  defendant,  obtain  judgment,  on 

a  different  ground  from  that  prayed  for  in  the  petition. 

FIRST  District 

M  ARTiK,  J.,  delivered  the  opinion  of  the  court. 

The  petition  states  Mrs.  Lambert  sold  the  plaintiff  a  negro,  who 
soon  after  the  sale  went  away,  and  was  afterwards  found  in  the  pos- 
session of  one  Tyrrel,  (in  the  state  of  Mississippi,)  who  claimed  him 
under  a  title  anterior  to  Mrs.  Lambert's;  whereupon  the  plaintiff 
brought  suit  against  Tyrrel,  and  gave  notice  to  his  vendor  that  she 
might  support  her  title.  He  concluded  with  a  prayer  that  she  might 
be  decreed  to  pay  back  the  price,  with  the  costs  of  the  suit,  and  that 
he  might  have  further  relief. 

The  answer  denies  that  the  disturbance  complained  of  in  the  peti- 
tion, gave  rise  to  an  action  against  her,  the  suit  against  Tyrrel,  by  the 
plaintiff,  on  showing,  being  still  undetermined. 

At  the  trial,  the  plaintiff  introduced,  without  any  opposition,  the 
record  of  his  suit  against  Tyrrel,  which  had  in  the  meanwhile  been 
determined;  and  in  which  Tyrrel  had  prevailed. 

The  district  judge  was  of  opinion  that  the  plaintiff  had  no  cause  of 
action  on  the  inception  of  the  suit,  Tyrrel  having  then  no  judgment, 
and  the  plaintiff's  situation,  in  the  present  suit,  was  not  bettered  by 
the  judgment  afterwards  obtained  by  Tyrrel.  He  accordingly  non- 
suited the  plaintiff,  who  appealed. 

The  answer  admits,  because  it  does  not  deny,  what  the  plaintiff' 
alleged,  viz.  that  Tyrrel  detained  the  slave  as  his  own  property,  and  on 
the  allegation  of  a  title  to  him  anterior  to  Mrs.  Lambert's.  The  plain- 
tiff has  since  shown,  without  any  opposition,  that  in  the  suit  he  brought 
against  Tyrrel  and  of  which  he  gave  notice  to  his  vendor,  that  she 
might  support  her  title,  Tyrrel  has  prevailed,  and  the  plaintiff  lost 
his  slave. 

On  the  petition  and  answer,  the  case  stood,  quasi  on  a  demurrer  at 
common  law,  and  the  question  was  merely  one  of  law,  whether  the 
plaintiff's  action  was  not  premature,  the  suit  against  Tyrrel  being 
undetermined.  The  defendant  suffered  the  issue  to  be  changed,  by 
allowing  the  introduction  of  the  record  of  the  suit  against  Tyrrel.  It 
shows  the  latter  prevailed.  The  consequence  is  that  the  plaintiff  must 
have  judgment  on  a  different  ground,  from  that  he  had  claimed  in  the 
petition,  t.  «.,  because  he  has  been  evicted  on  a  suit  of  which  he  gave 
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due  notice  to  the  vendor,  requiring  her  to  come  and  support  her  title, 
which  she  neglected  to  do. 

It  iSy  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed,  and  that  the  plain- 
tiflF  recover  from  the  defendant,  Mrs.  Lambert,  732  dollars,  the  price 
of  the  slave,  with  interest  from  the  inception  of  the  suit,  and  24  dol- 
lars,  being  the  cost  of  the  suit  against  Tyrrel,and  costs  in  both  courts, 
and  that  the  case  be  remanded  for  further  proceedings  against  P.  E. 
Wagner,  the  vendor  of  Mrs.  Lambert,  cited  as  warranty. 

Seghersj  for  the  plaintiff. 

Canoriy  for  the  defendant. 


Brent  v.  Erwin.    Ill,  N.  S.  303. 

If  the  note  allegred  to  ha^e  been  lost,  is  admitted  to  have  been  executed,  and  it  was  proved 
it  was  protested  and  afterwards  returned  to  the  plaintiff,  so  that  an  endorsee  would 
acquire  it  subject  to  all  the  equity,  that  might  be  opposed  to  the  plaintiff,  he  will  not 
be  compelled  to  gife  surety. 

FOURTH  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  claims,  as  endorsee,  payment  of  the  defendant's  note, 
which  it  is  alleged  was  protested,  at  maturity,  and  afterwards  pur- 
loined from  the  plaintiff's  possession.  He  had  judgment  on  the  plea 
of  the  general  issue,  and  the  defendant  appealed. 

On  the  trial,  the  plaintiff  offered  in  evidence  his  own  affidavit  of  the 
manner  in  which  the  note  was  purloined  or  lost,  his  advertisements 
for  the  recovery  of  it,  and  evidence  of  his  conversation  with  a  person 
near  him,  at  the  time  of  this  alleged  purloining  or  loss.  These  docu- 
ments were  received  notwithstanding  the  defendant's  objections,  and 
he  took  bills  of  exceptions. 

As  the  case  may  well  be  disposed  of,  on  the  evidence  which  was 
received  without  opposition,  we  have  thought  it  proper  to  reserve  the 
consideration  of  the  admissibility  of  the  evidence  objected  to  for  a  case 
in  which  the  consideration  may  be  necessary. 

The  written  evidence  not  objected  to  consists  of  a  copy  of  the  note 
and  protest  and  three  letters  of  the  defendant,  who  admitted  his  sig- 
natures thereto. 
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The  note  copied  on  the  back  of  the  protest,  is  a  copy  of  that  which 
is  annexed  to  the  petition,  and  the  protest  states  that  the  defendant, 
on  the  original  being  exhibited  to  him  by  the  officer,  on  the  day  of 
payment,  answered,  he  would  not  pay  said  note. 

The  defendant's  letters,  the  first  of  which  bears  date  a  few  weeks 
after  the  protest,  contain  oflfers  to  settle  the  plaintiff's  demand  for  3250 
dollars,  the  exact  amount  of  the  note  sued  on,  by  giving  other  notes, 
or  an  acceptance  at  twelve  months  in  New  Orleans:  and  in  the  latter 
the  defendant  announces  the  approach  of  Robertson,  his  son  in  law, 
charged  with  the  explanation  of  his  intention  to  the  defendant. 

The  parol  evidence  consists  of  the  testimony  of  the  officer  who 
protested  the  note,  who  declares  the  copy  of  it  and  of  the  protest  an- 
nexed to  the  petition  is  a  true  one,  that  he  delivered  the  original  to 
the  plaintiff  after  the  protest;  that  he  knows  the  signatures  of  the  de- 
fendant, at  the  foot  of  the  note,  and  that  of  the  payee  and  plaintiff's 
endorser  on  the  bank. 

The  testimony  of  Robertson,  the  bearer  of  the  last  letter  of  the  de- 
fendant to  the  plaintiff,  shows  that  the  proposition  made  to  the  latter, 
was  to  give  him  the  acceptance  of  a  mercantile  house  in  New  Orleans 
at  twelve  months,  on  his  giving  security,  and  the  use  of  four  negroes 
during  one  year. 

We  think  the  defendant,  by  suffering  the  above  documents  and 
testimony  to  be  admitted,  has  relieved  the  plaintiff  from  the  difficulty 
he  would  have  been  in,  had  any  evidence,  written  or  oral,  of  the  con- 
tents of  the  note,  been  resisted,  till  its  absence  from  the  plaintiff 's 
hands  was  accounted  for.     1  N.  S,  446;  5  Martin^  442. 

It  is  not  alleged  that  the  note,  or  any  part  of  it,  was  paid. 

The  only  points  at  issue,  are  whether  the  defendant  made  the  note 
sued  on,  and  whether  it  was  endorsed  to  the  plaintiff  by  the  payee. 

We  think  the  production  of  the  protest  and  copy,  and  the  testimony 
of  the  officer  who  made  the  protest,  establish  these  two  facts. 

He  swears  he  knows  the  signatures  at  the  foot  and  back  of  the 
note;  and  we  conclude  that  this  is  evidence  not  only  of  his  knowledge 
or  acquaintance  with  the  handwriting,  but  also  of  his  belief  of  its 
genuineness. 

The  defendant's  own  letters  strongly  corroborate  the  evidence  re- 
sulting from  these  documents  and  testimony.  He  admits  he  owes 
the  plaintiff  the  exact  amount  of  the  note,  and  offers  to  settle  the 
same,  if  time  and  security  are  given,  with  the  douceur  of  one  year's 
labor  of  four  negroes. 

Security  is  required;  for  what?  The  answer  which  the  facts  of 
the  case  suggest  is,  against  the  chance  of  the  note  being  produced  by 
a  finder,  or  one  to  whom  it  might  have  been  transferred. 

A  douceur;  for  what?  As  a  compensation  for  relieving  the  plain- 
tiff from  the  difficulty  in  which  the  absence  of  the  note  from  his 
hands  placed  him.  Tliese  are  the  answers  which  the  facts,  as  ex- 
plained, naturally  furnish. 

It  appears  that  the  note  was  returned  by  the  officer  to  the  plaintiff, 
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after  the  protest;  it  is  clear  that  any  person  obtaining  it  afterwards 
received  or  found  it  burthened  with  the  obligation  of  allowing  any 
equitable  plea,  which  might  be  opposed  to  it,  in  the  hands  of  the 
present  plaintiff;  the  district  court  did  not  err  in  refraining  from  re* 
quiring  him  to  give  security  for  the  defendant's  indemnification. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Watts  and  Lobdell^  for  the  plaintiff. 

GrymeSy  for  the  defendant. 


Chalmers  et  al.  t.  Stow.    Ill,  N.  S.  307. 

FIRST  District. 

In  the  first  district,  an  application  for  leave  to  amend,  is  too  late 
on  the  day  the  causes  are  set  down  for  trial. 

Talesmen  may  be  summoned,  without  first  exhausting  all  legal 
means  to  compel  the  attendance  of  jurymeu  on  the  panel.  2  Mar-- 
tin's  Digest,  148,  182,  and  192. 


Nichol  t?.  De  Ende.     Ill,  N.  S.  310. 

FIRST  District 

The  sheriff  may,  at  any  time,  be  allowed  to  perfect  his  return,  by 
signing  it. 

The  endorsee  of  a  note,  secured  by  a  mortgage,  may,  after  he  has 
paid  it,  have  an  order  of  seizure  and  sale;  but  he  must  prove  the 
facts  that  entitle  him  to  do  so,  by  evidence  of  as  high  a  nature,  as 
the  deed  of  mortgage. 
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Debuys  v.  Mollere.     Ill,  N.  S.  318. 

SECOND  District 

Parol  evidence  is  admissible  to  prove  the  promise  of  an  endorser^ 
subsequeDt  to  protest,  to  pay. 


I  I   n        I 


Schlater  v.  Broaddus.     Ill,  N.  S.  321. 

FIRST  District. 

The  defendants  may  offer  evidence  to  show  that  no  property 
belonging  to  them  was  attached.  It  is  not  for  the  owner  alone  to 
plead  this.    See  Woodward  et  al.  v.  Braynard  et  aL,  6  Martin^  573. 
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Lincoln  et  aL  v.  Visoso.     Ill,  N.  S.  325. 

FIRST  District. 

This  was  a  question  of  fact. 

Decided^  if  the  vendor,  after  the  sale,  promises  to  send  the  thing 
on  board  of  a  vessel,  and  through  the  neglect  of  the  pers  n  he 
employs,  it  be  lost,  the  vendee  may  refuse  the  payment  of  the  price. 


Richards  v.  Nolan  et  al*     III,  N.  S.  336. 

THIRD  District. 

Decided,  a  receipt  acknowledging  payment  for  a  lot  is  evidence 
of  a  sale.  Toullier,  Droit  Civil  Franfais,  no,  8,  cap.  6,  sect.  1  and 
2,  nos.  321  and  327. 

The  evidence  establishes  that  both  vendor  and  vendee  continued  to 
reside  on  the  premises  after  the  sale.  In  such  a  case  possession  fol- 
lows title.  Consequently  the  defendants  could  not  seize  and  sell  the 
property  as  that  of  the  vendor.  If  they,  or  either  of  them  had  a  pre- 
vious lien,  they  should  have  proceeded  against  the  plaintiff  who  stood 
in  relation  to  them  as  a  third  possessor,  by  the  action  of  mortgage. 
If  the  sale  to  the  plaintiff  was  fraudulent,  suit  should  have  been 
brought  to  set  it  aside.  They  could  not  treat  it  as  a  nullity,  and  sell 
the  property  as  if  no  alienation  had  taken  place.  Civil  Code,  460,  art. 
40,41,  42,  43;  Curia  Phil,  lib.  2,  verba  Revocatoria,  nos.  1  and  2;  9 
Martin,  649;  Jbid.  535. 

*  This  case  was  now  heard  ex  parte,  and  when  the  point  was  afterwards  raised,  a 
different  doctrine  was  laid  down  upon  argument  See  Peet  v,  Morgan,  6  A^rtin,  N.  8. 
142. 
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Lacroix  v.  Menard.     Ill,  N.  S.  339. 

FIRST  District. 

An  intervening  party  may  demand  to  have  his  case  tried  by  a 
jury.     9  Martin,  381. 


Louisiana  State  Bank  v.  Flood.     Ill,  N.  S.  341. 

FIRST  District. 

Whether  the  distinction  of  public  and  private  acts  of  the  legislature, 
be  known  in  this  state  ? 

If  it  be,  the  act,  incorporating  the  state  bank,  is  a  public  one. 

A  parly  sued  by  the  state  bank  cannot  plead  that  the  directors 
have  neglected  to  take  the  oath  required  by  law,  under  the  plea  that 
the  election  had  not  been  legally  holden. 


Canonge  v.  Louisiana  State  Bank.     Ill,  N.  S.  344. 

I  FIRST  District. 

The  bank  cannot  contest  the  right  of  the  person  who  lodged  a 
note  with  them,  to  it. 

The  bank  may  be  sued  for  neglect,  in  protesting  the  note  and 
giving  notice,  before  the  holder  proceeds  against  his  endorser. 

The  record  of  a  suit  against  Cauchoix,  one  of  the  endorsees,  who 
succeeded  in  avoiding  payment  on  the  ground  of  want  of  due  notice 
of  protest,  was  received  in  evidence,  as  in  the  case  of  Montillet  v. 
The  Bank  of  the  United  States.     10  Martin,  365;  9  Ibid.  379. 
Vol.  III.— 9 
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Rowel  V.  Bohler  et  al    III,  N.  S.  848. 

THIRD  District. 

According  to  the  general  principles  of  our  laws,  a  mortgage 
creditor  is  bound,  before  he  can  legally  seize  hypothecated  property 
in  the  hands  of  a  third  possessor,  regularly  to  pursue  his  action  of 
mortgage,  t.  e.,  to  obtain  judgment  against  the  original  debtor,  to 
produce  it  and  the  act  of  mortgage,  and  give  ten  days'  notice  to  the 
possessor,  &c.  But  there  are  several  exceptions  to  these  rules;  one 
of  which  is  the  insolvency  of  the  debtor  and  cession  of  his  goods. 
From  the  evidence  of  the  case,  the  appellee,  Mrs.  Fulton,  is  clearly 
entitled  to  the  benefit  of  this  exception,  as  it  is  shown  that  her 
husband  has  long  since  made  a  surrender  of  his  property,  and  is 
apparently  insolvent     See  FebrerOjpart.  2,  book  3,  chap,  2,  no.  85. 

In  the  same  authority  another  exception  is  found  to  the  general 
rule:  that  is,  where  the  title  under  which  the  third  person  possesses, 
is  evidently  null,  "en  cuyocaso^yno  en  otrOySi  admete  la  excepcion 
nulidad^  camo  notorial  para  poder  seguir  la  execucion.'*  This 
provision  does  not  appear  to  us,  to  militate  against  the  general  doc- 
trine, as  recognised  by  several  decisions  of  this  court,  which  requires 
proceedings  to  cause  fraudulent  acts  to  be  annulled.  In  the  present 
case  the  counsel  for  the  appellant  admitted  in  argument,  that  the 
deed  under  which  she  claims,  is  void  and  ineffectual  in  law,  as  having 
been  executed  without  proper  authority,  and  in  a  legal  course  of 
proceedings. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  afSrmed,  with  costs. 

Henneny  for  the  plaintiff. 

ff^atls  and  Lobdell,  for  the  defendants. 
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Pierce  v.  Millar.    Ill,  N,  S.  354. 

FIRST  District. 

Decided,  that  the  word  set-off  empXojed  in  the  act  of  17th  Febru- 
ary^  1821^  <<  claims  or  demands  against  the  said  plaintiff,  which  by 
law  he  is  or  may  be  permitted  to  plead  in  compensation  or  set-off/' 
is  used  by  the  legislature  as  synonymous  with  compensation,  not  as 
differing  from  it  nor  meaning  reconvention.  The  translation  in  the 
French  text  of  that  law  is  '<  compensation/'  for  both  terms,  compen- 
sation and  set-off.  This  clue  has  been  decided  before,  Breedlove 
and  Bradford  v.  Turner,  9  Martin,  364,  to  be  a  powerful  auxiliary 
in  arriving  at  the  true  meaning,  as  showing  the  opinion  decidedly  of 
all  that  part  of  the  legislature  who  speak  French. 

Where  defendant  offered  evidence  to  prove  an  account,  as  part  of 
his  present  claim  in  reconvention,  to  which  reference  is  made  in  his 
answer,  as  on  file  in  another  suit,  Millar  t;.  Pierce,  now  pending  in 
the  same  court:  Heldf  that  such  evidence  was  inadmissible,  that 
account  being  no  part  of  this  suit,  but  in  issue  in  the  other. 


Allaiii  V.  Comaux  et  al.    Ill,  N.  S.  3^65. 

FOURTH  District. 

if  the  case  turns  principally  on  a  question  of  feet  and  there  is  a 
verdict  by  the  jury,  and  the  plaintiff  appeals,  without  moving  for  a 
new  trial,  it  will  not  be  remanded  for  one. 
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Forstall  et  al.  v.  Forstall.     Ill,  N.  S.  367. 

COURT  of  Probates  of  New  Orleans. 

The  question  in  this  case  is  the  same  as  that  decided  at  length  in 
Seghers  v.  Antheman^  f.  w.  c,  in  12  Marlitiy  639;  1  Ibid.,  N,  S.  13, 


Ingrem  et  al.  v.  Ingrem.     Ill,  N,  S.  369. 

THIRD  District. 

Heirs  who  are  full  of  age  and  who  receive  an  estate  purely  and 
simply,  may  sue  and  be  sued,  in  any  of  our  courts  of  ordinary  juisdic- 
tion,  that  have  otherwise  cognisance  of  the  cause.  Neither  the  pro- 
visions of  the  Civil  Code  in  relation  to  the  administering  of  estates, 
nor  the  reasons  on  which  these  provisions  were  founded,  have  any 
application  to  them.  The  effect  of  an  acceptance,  pure  and  simple, 
is  to  make  the  heir,  without  the  authorisation  of  justice,  seised  of  all 
the  goods,  rights  and  actions  of  the  deceased,  on  the  charge  of  paying 
the  debts.  He  is  not  obliged  to  make  an  inventory.  He  becomes, 
therefore,  owner  of  the  property  inherited,  and  responsible  in  his  per- 
sonal capacity,  for  all  demands  against  the  succession.  Civil  Code, 
162,  73  and  75. 

Where  defendant,  sued  on  his  note  for  the  purchase-money,  objects 
that  he  has  not  a  good  title  to  the  property  purchased,  he  cannot 
claim  security  to  warrant  it,  where  there  is  no  title  set  up  in  a  third 
party,  and  the  decision  of  the  suit  on  the  note  will  forever  preclude 
the  possibility  of  plaintiff's  contesting  it. 
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Naba  v.  Carlin.     IH,  N.  S.  373. 

FIRST  District  < 

A  note  sued  on;  defendant  denies  generally  and  pleads  payment 
of  usurious  interest  to  an  amount  greater  than  the  principal.  .  Judg* 
ment  below  for  plaintiff,  this  being  taken  as  an  acknowledgment  of 
the  instrument  sued  on,  and  no  proof  being  shown  of  the  usury. 

Poster,  J.,  said: — Pleas  inconsistent  with  each  other  cannot  be 
pleaded:  if  the  general  issue  and  payment  be  pleaded  the  latter 
waives  the  former.  An  averment  that  the  obligation  has  been  dis- 
charged^ renders  needless,  proof  that  it  ever  existed. 


Syndics  of  Menard  v.  Pierce  et  oL    III,.N.  S.  375. 

COURT  of  Probates  of  New  Orleans. 

The  power  of  the  ^urt  of  probates  to  enjoin  its  own  writs  is  not 
derived  from  the  iqiecies  of  property  on  which  the  execution  wis 
levied,  but  from  the  power  which  all  tribunals  possess  over  their  own 
writs. 

Proeeedings  in  another  court  than  that  where  the  tonsurso  is 
pending  by  a  party  to  the  concurso  are  illegal  and  void. 


9» 


103  SUPREME  COURT. 


Semple  v.  Fletcher.     Ill,  N.  S.  382. 


Creditors  cannot  attack  acta  of  their  debtors  unless  they  are  injared  by  them.  Hence 
they  must  show  that  sofBcient  property  does  not  remain  to  pay  their  claims. 

The  legal  mode  of  lowing  the  insolvency  of  an  estate,  is  by  a  settlement  in  the  probate 
oonrt. 

THIRD  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  states  that  he  was  a  creditor  of  Joseph  Fletcher, 
deceased,  in  a  large  sum  of  money,  that  since  his  death  he  has  ob- 
tained judgment  for  it,  but  has  been  unable  to  have  this  judgment 
satisfied,  in  consequence  of  the  succession  being  insolvent.  That  the 
said  Joseph  Fletcher,  during  his  life,  made  a  donation  inter  vivos  to 
one  Elizabeth  Fletcher,  then  living  in  open  concubinage  with  him. 
That  this  donation  is  void  for  this  and  other  reasons;  he  therefore 
prays  that  the  property  so  conveyed  may  be  declared  part  of  the 
succession  of  his  debtor,  and  that  he  may  have  such  other  relief  as 
his  case  requires. 

To  these  allegations  the  defendant  answers:  That  she  is  the  true 
and  lawful  proprietor  of  the  property  mentioned  in  the  petition,  and 
has  been  in  possession  of  the  same  for  the  space  of  two  years.  That 
the  estate  of  Fletcher  is  solvent,  and  that  there  is  certain  property  in 
the  hands  of  the  executors  and  heirs,  which  the  plaintiff  is  bound  to 
discuss.  That  all  the  other  allegations  are  false  and  untrue;  and 
lastly,  that,  Joseph  Fletcher,  at  his  death,  was  largely  indebted  to  her 
for  services  rendered  in  the  capacity  of  housekeeper,  and  to  dis- 
charge which  debt  he  made  the  conveyance  the  plaintiff  now  seeks 
to  annul. 

The  judge  of  the  court  below  decided  in  favor  of  the  defendant, 
and  the  plaintiff  appealed. 

The  appellant  has  made  in  this  court  the  following  points: 

1.  That  the  testimony  of  Flecker  &  M'Rae  ought  not  to  have  been 
admitted. 

2.  That  the  donation  inter  vivos  being  made  when  the  donor  was 
in  extremis,  has  no  greater  effect  than  a  donation  mortis  causuy  and 
must  be  postponed  to  debts. 

3.  That  as  a  donation  inter  vivos^  it  is  void  for  want  of  transcrip- 
tion according  to  law. 

4.  That  the  donee  being  a  married  woman,  the  donation  is  void, 
for  want  of  husband's  authorisation  to  accept. 
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5.  That  the  donor  and  donee  being  in  adulterous  concubinage^  he 
could  not  donate,  or  she  receive. 

6.  That  the  donation  is  void,  as  against  prior  creditors,  the  estate 
of  donee  being  insolvent. 

7.  That  the  donation  is  void,  being  made  with  a  view  to  defraud 
creditors. 

For  the  understanding  of  the  first  point,  it  is  necessary  to  state 
more  particularly  the  act  under  which  the  defendant  claims.  It  is  a 
public  instrument,  by  which  Joseph  Fletcher  declares,  that  he  had 
given,  granted,  transferred,  aliened,  and  conveyed,  to  the  defendant, 
the  property  therein  mentioned,  and  that  she  accepts  the  donation. 
The  parol  evidence  offered,  and  admitted  on  the  trial,  went  to  prove 
that  there  existed  a  consideration  for  this  conveyance ;  that  it  was  a 
sum  which  the  donor  owed  the  donee,  and  that  the  former  had  made 
declarations  to  that  effect.  This  testimony  was  objected  to,  on  the 
ground,  that  the  donation  by  the  terms  of  the  act,  being  a  pure  and 
simple  one,  no  evidence  could  be  received  to  show  it  was  one  of  a  . 
different  character.  We  think  the  objection  a  good  one,  and  that  the 
judge  below  erred  in  overruling  it.  The  proof  received  went  to 
change  the  entire  character  of  the  act  As  written,  it  was  a  donation, 
purely  such.  With  the  testimony  it  became  a  donalion  remunera-- 
ioire^  which  is  nothing  more  than  a  daiion  en  paiemeni,  Pothier, 
Traiti  du  Venie,  607;  12  MarUn,  649. 

Nor  do  we  think  that  the  right  of  the  defendant  to  contradict  his 
own  act  Ls  in  the  least  increased  by  the  circumstance  of  this  action 
being  commenced  by  a  person  not  a  party  to  it.  The  point  has  been 
already  made  in  this  court;  and  the  view  then  taken  of  the  subject, 
has  not  been  shaken  or  impaired  by  the  argument  in  the  present  case. 
12  Martirij  404. 

The  donation  therefore  stands  before  us,  as  one  made  without  any 
other  consideration  than  that  of  beneficence,  and  the  right  of  the 
parties  must  be  examined  in  relation  to  it  as  such. 

The  first,  second,  third,  fourth  and  fifth  objections  to  its  validity, 
are,  that  it  is  void  by  being  made  in  extremis,  for  want  of  transcrip- 
tion, from  defect  of  legal  acceptance,  and  from  the  parties  being  at 
the  time  of  the  grant  in  adulterous  concubinage.  Several  of  these 
questions  are  of  considerable  importance  to  the  community;  and 
there  are  more  than  one  of  them  so  doubtful,  that  it  is,  no  doubt, 
desirable  they  should  be  settled  as  soon  as  possible,  by  judicial  inter- 
pretation. But  they  are  not  necessary  to  the  decision  of  this  case, 
and  we  therefore  forbear  to  touch  upon  them.  The  plaintiff,  who 
attacks  this  conveyance,  does  not  present  himself  before  this  court  in 
such  a  manner  as  authorises  him  to  raise  these  questions.  Creditors 
have  no  right  to  intermeddle  with  the  conveyances  or  contracts  of 
their  debtors,  unless  they  are  injured  by  them.  Had  the  present  debtor 
been  alive  when  this  suit  was  instituted,  with  property  sufficient  to 
pay  his  debts,  the  appellant  certainly  could  not  have  established  any 
interest  in  regard  to  his  transactions,  which  would  have  enabled  him 
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to  maintain  his  actioD.  It  is  not  seen  how  the  circumstance  of  his 
death  has,  in  any  respect,  increased  this  right.  Chirograph  creditors, 
who  attack  the  acts  of  their  debtors,  must  lay  as  a  ground  of  action, 
and  establish  it,  that  these  acts  have  injured  them.  They  cannot 
have  injured  them,  if  there  be  sufficient  property  left  to  pay  their 
claims.  Hence  the  necessity  of  their  alleging  and  proving  the  want 
of  efiects  to  sat^fy  the  debts  due  them.  Has  that  been  done  here? 
We  4hink  not.  The  evidence  of  this  insolvency  is  furnished,  it  is 
said,  in  the  parol  testimony  of  witnesses  who  swear  that  the  estate  is 
•insolvent;  in  the  declarations  of  the  executors,  when  suit  is  instituted 
on  the  present  demand;  and  in  a  return  of  the  sheriff  on  the  execu- 
tion issued  against  the  executors,  which  shows  that  it  was  unsatisfied 
for  want  of  effects  to  levy  on« 

Parol  testimony  is  not  the  legal  mode  of  showing  the  incapacity  of 
a  debtor  to  pay  his  debts;  and  the  witnesses  introduced  here  do  not 
ev«n  positively  swear  to  it  The  parish  judge  declares,  that  eVer 
ttincehecame  into  office,  he  has  considered  the  estate  as  insolvent; 
that  the  executcHT  has  deposited  his  papers  in  his  office,  but  that  no 
<8ettl€«nent  of  his  accounts  has  taken  place.  Scott  swears  that  he 
-believes  it  insolvent  to  a  large  amount.  The  declaration  of  the  execu- 
tors, taken  in  relation  to  the  pleadings  in  that  case,  are  still  less  e vi- 
•dence  of  the  insolvency;  and  if  they  were  express  to  the  fact,  which 
they  are  not,  they  are  contradicted  by  the  averment  in  the  present 
plaintiff's  petition  that  the  donor  left  sufficient  property  to  pay  all  his 
debts.  Neither  is  the  return  of  the  sheriff  proof  of  the  want  of  funds 
to  discbarge  this  debt,  because  the  writ  itself  was  illegal,  and  could 
not  have  been  levied  on  the  moneys  in  the  hands  of  the  executors  to 
be  administered. 

The  incapacity  of  the  estate  left  by  Fletcher  to  satisfy  his  creditors, 
ithould  have  been  shown  by  a  settlement  before  the  only  tribunal  in 
«whi6h  it  could  have  been  settled,  in  the  court  of  probates;  and  that 
not  having  been  done  here,  we  are  of  opinion  the  present  plaintiff 
^cannot  maintain  this  action. 

We  think,  however,  that  mstead  of  the  judgment  being  final,  one 
of  nonsuit  should  be  rendered. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  there  be  judgment  against 
the  plaintiff,  as  in  case  of  nonsuit,  with  costs  in  the  court  of  the  first 
instance,  the  appellee  paying  those  of  appeal. 

W4Ut9  and  Lobdelly  for  the  plaintiff. 

Prtiit<mj  for  the  defendants. 
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Butler  V.  Kenner  et  al     III,  N.  S.  388. 

FIRST  District. 

This  was  an  application  of  plaintiff  to  issue  an  execution  on  that 
part  of  a  judgment  which  had  not  been  enjoined,  which  application 
though  unanswered  by  defendant,  had  been  set  for  argument,  and 
continued  over  several  times,  and  on  the  last  day,  defendant  not 
appearing,  was  submitted  by  plauitiff  without  argument;  on  the  28th, 
the  court  either  had,  or  was  ready  to  pronounce  judgment,  when  the 
defendant  filed  an  answer  and  prayed  for  a  jury.  This  the  judge 
properly  disregarded:  the  application  to  change  the  mode  of  trial 
came  too  late. 


Mackey  v.  Trustees  of  the  Presbyterian  Church. 

Ill,  N.  S.  390. 

A  seoond  writ  of  fieri  facias  cannot  be  iMUed  ontil  the  first  ia  returned. 

FIRST  District 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  rendered  by  the  court  below, 
on  a  motion  to  set  aside  and  annul  an  execution  which  had  issued  on 
a  judgment  obtained  by  the  plaintiff  and  present  appellant,  against 
the  defendants  and  appellees. 

The  record  shows  that  a  fieri  facias  had  issued  previous  to  the 
one  which  forms  the  subject  of  the  present  dispute,  and  had  been  re- 
turned by  the  sheriff,  executed  by  seizing  in  the  hands  of  Mr.  Hall, 
agent  for  a  certain  lottery,  the  moneys,  goods,  chattels,  and  other 
property  which  he  might  have,  belonging  to  the  defendants. 

It  does  not  appear  that  any  disposition  was  made  of  the  property 
thus  seized,  before  the  issuing  of  the  second  writ,  which  was  quashed 
by  the  district  court.  To  allow  seizure  after  seizure  under  execution 
at  the  whim  and  caprice  of  plaintiffs,  without  any  attempt  to  sell  the 
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property  first  taken  by  the  sheriff  for  the  purpose  of  satisfying  judg- 
ments, might  lead  to  extreme  oppression  on  defendants.  Such  a 
course  of  proceeding,  is,  in  our  opinion,  not  tolerated  by  law;  and 
ought  to  be  arrested  as  soon  as  possible.  The  court  below,  therefore 
acted  correctly,  in  sustaining  the  defendants'  motion,  and  quashing 
the  second  writ.  See  2  Martin- s  Dig.  168;  2  Bacon,  719,  720,  and 
717. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  afiSrmed,  with  costs, 

Morse^  for  the  plaintiff. 

Hennen,  for  the  defendants. 


Shaw  et  al.  v.  Thompson.     Ill,  N.  S.  392. 

FOURTH  District. 

Heldj  there  can  be  no  doubt,  that  if  the  inferior  court  discover  that 
an  interlocutory  order  rendered  by  it  is  erroneous  or  improper,  it 
may  correct  the  error  by  setti&g  siich  order  aside.  Defendant  pro- 
pounded the  interrogatory,  whether  plaintiffs,  previous  to  the  incep- 
tion of  the  suit,  had  not  transferred  the  note  sued  on  to  a  third  party, 
and  whether  they  were  now  owners  of  the  same? 

The  Court  said: 

We  had  occasion  to  examine  and  decide  this  point  a  few  days  since, 
in  the  case  of  Banks  v,  Eastin,  aniCy  90.  The  argument  offered  in 
this,  presents  no  new  view  of  the  subject,  and  we  see  no  reason  to 
change  the  opinion  there  expreissed.  The  suit  appears  to  have  been 
brought  by  the  persons  having  the  legal  interest  in  the  instrument 
sued  on.  Whether  they  were  the  owners  or  not,  was  a  matter  with 
which  the  defendant  had  nothing  to  do;  as  the  judgment  here  formed 
res  Judicata  against  any  other  who  might  hereafter  have  claimed  an 
interest  in  it  In  the  case  of  Moore  v.  Maxwell  et  al,,  2  N.  S,  249, 
the  plaintiff,  by  his  own  showing,  had  neither  a  legal  or  equitable 
interest  in  the  note  sued  on. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Orymesy  fVatts  and  Lobdelij  for  the  plaintiffs. 

Dumouliny  for  the  defendant. 
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Bouthemy's  Heirs  v,  Dreux's  Syndics.    Ill,  N.  S.  393. 

FIRST  District 

The  reversal  of  the  judgment  of  the  inferior  court  gives  costs  to 
the  appellant. 


Guibert  v,  Herpin.     Ill,  N.  S.  395. 

FIRST  District.. 

The  curatrix,  having  given  money  to  be  laid  out  for  the  estate, 
may  sue  for  it  of  the  person  to  whom  she  confided  it  in  her  own 
name,  and  if  she  do,  it  is  clear  her  husband's  debt  to  defendant  could 
not  be  pleaded  as  a  set-ofT. 


Seymour  v.  Cooley.    HI  N.  S.  395. 

A  parish  jadge,  «•  aucA,  cannot  receiye  and  certify  a  yendor'a  acknowledgment 
A  private  deed  aeqnires  no  authenticity  by  being  enregistered. 

A  patent  dated  in  1S13,  ia  a  anperior  title  to  a  report  of  commiasionera  in  1816,  in  fiiver 
of  a  settler, 

FOURTH  Disuict 

Mabtin,  J.,  delivered  the  opinion  of  the  court* 
The  plaintiff  claims  a  tract  of  land,  purchased  from  General  Lafay- 
ette,  to  whom  it  had  been  granted  by  tlie  United  States,  on  the  ^9th 
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of  March,  1813.  The  defendant  sets  up  a  title  by  conveyances  in 
1806  and  1809,  from  persons  whose  right  was  formally  reported  on 
by  the  land  commissioners  of  the  United  States,  on  (he  22d  of 
March,  1816. 

There  was  judgment  for  the  plaintiff,  and  the  defendant  appealed. 

The  plaintiff  produced  the  patent  of  the  United  States  to  General 
Lafayette,  and  his  conveyance,  as  stated  in  the  petition. 

The  defendant  offered  in  evidence, 

1.  The  copy  of  a  private  sale,  by  Mrs.  Bougant,  to  him,  of  part  of 
the  premises.  Under  the  sale,  are  two  certificates  from  the  judge  of 
the  county  court,  and  a  justice  of  the  peace,  attesting — the  first,  the 
possession  of  the  vendor  for  twenty-five  years;  the  second,  that  her 
late  husband  had  a  grant  for  thirty-five  years;  that  he  devised  them 
to  her,  and  that  she  possessed  them  till  the  sale.  The  parish  judge 
certifies  the  acknowledgment  of  the  sale  by  the  vendor,  and  orders  it 
to  be  recorded. 

The  reading  of  the  sale  was  objected  to;  the  objection  overruled, 
and  a  bill  of  exceptions  was  taken. 

The  sale  was  a  private  one,  and  therefore  required  legal  proof. 
Its  acknowledgment,  certified  by  the  parish  judge,  would  be^evidence; 
if  acting  in  his  capacity  of  a  notary  public,  he  had  been  attended  by 
two  witnesses,  and  had  caused  the  vendor  to  subscribe  his  acknow- 
ledgment. As  a  judge,  he  was  without  authority  to  receive,  or  certify 
the  vendor's  acknowledgment. 

The  certificate  of  the  judge  of  the  county  court  over  that  of  the 
justices,  could  not  be  received. 

The  certificate  of  the  parish  judge  ordering  the  record,  and  the 
subsequent  averring  the  fidelity  of  the  copy,  add  nothing  to  the 
authority  of  the  title.  We  think  the  judge  erred  in  receiving  the 
documents  as  evidence. 

2.  The  copy  of  a  sale  made  by  the  same  person  to  the  defendant 
of  part  of  the  premises. 

It  was  objected  to,  because  the  execution  of  the  deed  was  proved 
no  otherwise  than  by  a  signature  of  the  justice  of  the  peace,  before 
whom  it  purported  to  have  been  executed. 

We  think  it  ought  not  to  have  been  received.  The  sale  was  a 
private  one — the  signature  of  the  justice  gave  it  no  fsiuthority — and 
the  act  did  not  acquire  any,  by  its  being  registered.  Marie  Louise  v. 
Cauchoix,  11  Afar/m,  243. 

3.  A  copy  of  the  report  of  the  land  commissioners  of  the  United 
States  was  next  introduced.  Its  date  was  March  22d,  1816.  It  is  a 
favorable  report  of  the  defendant's  claim  to  land  purchased  from  Mrs. 
Bougant.  It  states  that  the  claim  had  been  before  the  late  board, 
who  had  rejected  part  of  it,  on  the  ground  that  it  had  been  abandoned 
by  the  late  proprietor;  the  other  part  is  said  not  to  have  been  acted 
on,  probably  from  oversight. 

4.  A  list  of  claims  favorably  reported  on,  including  the  defendant's. 
These  two  last  documents  we  think  were  legal  evidence.    The 
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copies  are  from  the  register  of  the  land  office;  and  their  contents  are 
pertinent  to  the  case. 

But  the  defendant  is  unable  to  connect  his  right,  with  that  which 
he  urges  to  result  from  the  favorable  report  of  the  officers  of  the 
United  States.  Yet  if  this  report  showed  a  complete  right  in  another 
person,  as  it  would  show  a  title  out  of  the  plaintiff  and  his  grantee, 
the  defendant's  possession  could  not  perhaps  be  disturbed. 

But  the  date  of  the  report  is  of  March,  1816,  and  the  general's 
patent  of  the  same  month,  1813.  Giving  to  the  report  the  full  effect 
of  a  complete  grant,  the  grantors  had  no  longer  any  interest  to  grant 
in  the  land. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Derbignyy  for  the  plaintiff. 


Guirot  V.  Guirofs  Syndics.     Ill,  N.  S.  400. 

FIRST  District 
.   A  minor,  not  emancipated,  is  incapable  of  binding  himself  by  ^ 
contract,  Civil  Code,  264,  art.  14,  unless  it  be  proved  that^  the  con- 
tract turned  to  his  benefit. 


Henderson  v.  Griffin.     Ill,  N.  S.  403. 

FIRST  District 

The  payee  of  an  ordercannot  recover  of  the  drawer  without  show* 
ing  demand  on,  and  notice  of  non-payment  by  drawee. 

If  one  buy  ^.  judgment  debt,  he  cannot  be  forced  to  pay  the  price, 
if  the  claim  was  only  in  suit  at  the  time  of  sale.     See  Hill  v.  Martin, 
12  Martin  J 177,  where  the  distinction  between  negotiable  paper'and 
that  which  is  not,  as  to  laches  of  plaintiff,  are  fully  gone  into. 
Vol.  III.— 10 
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Goodwin  v.  Heirs  of  Chesneau.     Ill,  N.  S.  409. 

Bills  of  ezceptions  cannot  be  taken  to  final  jadgments. 

A  jadgment  of  eviction  cannot  be  pleaded  as  re$  judicata  against  a  claim  vf  the  sendee 

for  damages. 
Thin$acium  may  inclade  partition^  as  partition  includes  alienation  and  sale. 
The  same  rales  which  govern  partitions,  sfncfZy  iuehf  do  not  apply  to  every  act  by  which 

the  community  of  property  is  destroyed. 
It  is  a  fiction  of  law  to  prevent  lesion,  that  all  acii  which  put  an  end  to  the  community 

of  property  are  to  be  regarded  as  partitions, 
A  contract  by  which  the  step-iather  renounces  all  right  to  his  wife's  estate  on  receiving 

specific  property,  is  not  a  partition. 
If  one  of  the  parties  to  a  contract  of  exchange  be  evicted,  he  may  sue  for  damages  or  the 

thing  he  gave,  and  if  it  be  a  minor  who  evicts  him,  he  must  restore  the  object  received, 

if  in  his  possession. 
The  first  vendor  may  be  sued  in  warranty,  by  his  immediate  vendee,  upon  the  person,  to 

whom  the  vendee  sold,  being  evicted,  unless  the  first  vendee  alienates  without  war- 
ranty. • 

COURT  of  Probates  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court 

This  suit  appears  to  have  grown  out  of  the  decision  of  this  court 
in  the  case  of  the  Heirs  of  Chesneau  v.  Sadler.  That  was  an  action 
in  which  the  plaintiffs  claimed  certain  property  descended  to  them 
from  their  mother,  and  which  their  tutor  had  alienated  contrary  to 
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law.  The  defendant  set  up  title  to  it  under  the  plaintiff  in  this 
case,  and  cited  him  in  warranty.  The  judgment  of  the  court  was 
in  favor  of  one  of  the  petitioners,  and  against  the  other  two,  on 
the  ground  that  they  had,  after  coming  of  age,  ratified  the  act  of  their 
tutor.     10  Martiriy  IM. 

The  petition  in  the  present  case  recites  at  length  the  proceedings, 
and  avers:  That  the  plaintiff  was  entitled  as  devisee,  under  the  will 
of  the  mother  of  the  present  defendants  to  a  large  portion  of  her  pro- 
perty; that  he  and  their  tutor,  Girod,  entered  into  a  transaction,  or 
amicable  compromise,  in  regard  to  the  rights  accruing  to  him  under 
the  testament;  and  that  he  never  would  have  made  such  agreement 
or  transaction,  had  he  not  believed  the  same  to  be  a  final  settlement 
with  all  the  heirs  of  his  deceased  wife.  That  inasmuch  as  the  said 
transaction  has  not  been  executed  in  the  manner  intended,  and  the 
same  has  been  declared  illegal  and  void  in  part,  at  the  suit  of  one  of 
the  heirs,  whom  the  tutor  represented,  it  is  null  and  void  as  to  all  the 
parties  thereto.  It  concludes  by  a  prayer,  that  the  petitioner  be  re* 
instated  in  all  his  former  rights  and  claims  relinquished  in  said  tmns* 
action,  as  if  the  same  had  never  taken  place;  that  there  may  be  a 
Uquidation,  settlement  and  partition  of  the  property  in  community, 
between  the  petitioner  and  the  heirs  of  the  deceased's  wife,  and 
that  he  have  such  other  and  further  relief  as  his  case  may  entitle 
him  to. 

To  this  petition  the  defendants  pleaded: 

1.  That  the  plaintiff  could  not  maintain  this  action,  because  he 
bad  no  interest  in  the  cause,  having  received  full  cotppensation  from 
the  defendants'  tutor  for  all  claims  against  the  succession  of  their 
mother. 

2.  That  all  the  facts  and  allegations  in  the  plaintiff's  petition  are 
untrue. 

3.  That  the  will  under  which  he  claims  is  null  and  void. 

4.  That  if  the  petitioner  be  entitled  to  any  thing,  it  is  only  his  share 
in  the  profits  which  might  have  resulted  from  the  community  with 
his  deceased  wife,  but  which  profits  the  defendants  deny  to  have  ever 
existed. 

To  these  means  of  defence  were  subsequently  added  the  pleas  of 
res  judicatay  and  prescription. 

The  court  of  probates  was  of  opinion  that  all  the  matters  and 
things  in  dispute  between  the  present  parties,  had  been  decided  in 
the  case  of  the  Heirs  of  Chesneau  v.  Sadler,  and  gave  judgment  in 
favor  of  the  defendants,  as  in  case  of  nonsuit.  From  this  judgment 
the  plaintiff  appealed. 

There  are  no  less  than  five  bills  of  exceptions  on  the  record  to  the 
final  judgment  of  the  court,  two  of  them  are  to  conclusions  drawn 
from  different  parts  of  the  testimony,  which  the  judge  on  signing, 
declares  he  never  took  into  his  consideration,  nor  had  formed  any 
opinion  upon.    Bills  of  exceptions,  it  is  well  known,  do  not  lie  to 
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final  judgments,  and  we  notice  these,  only  to  express  our  disapproba- 
tion of  the  irregularity,  and  our  hope  that  it  will  not  again  occur. 

The  first  plea  of  the  defendants,  that  the  plaintiff  has  no  cause  of 
action  against  them,  cannot  be  correctly  examined,  until  an  inquiry 
is  gone  into,  in  relation  to  the  original  contract  between  the  tutor  of 
the  defendants  and  the  petitioner:  and  the  rights  which  accrued  to 
the  latter  from  one  of  the  heirs  having  sued  and  recovered  part  of  the 
property  conveyed  in  it.  That  of  res  judicata  needs  no  such 
previous  examination,  and  its  validity  is  the  first  question  for  our 
consideration. 

This  court  is  unable  to  discover  any,  the  slightest  ground  in  sup- 
port of  the  decision  of  that  of  the  first  instance,  that  the  matters  and 
things  now  at  issue  in  this  cause,  were  decided  in  the  case  of  the 
Heirs  of  Chesneau  v.  Sadler.  There,  the  plaintiffs  sued  for  certain 
property,  which  they  claimed  in  right  of  their  mother,  deceased.  The 
defendant  called  in  warranty,  the  plaintiff  in  this  suit,  who  supported 
the  title  of  his  vendee,  by  relying  on  the  transaction  with  the  tutor, 
and  citing  him  to  defend  the  property  conveyed  to  him.  The  judg- 
ment of  the  court  was,  that  the  title  was  insufficient  to  prevent  one  of 
the  plaintiffs  from  recovering.  Here  the  plaintiff  alleges,  that  in  con- 
sequence of  this  judgment,  by  which  his  vendee  was  evicted,  the 
whole  transaction  is  rendered  null  and  void,  that  he  is  thrown  back  on 
rights  existing  anterior  to  that  transaction;  and  which  rights,  though 
not  offering  a  defence  to  the  claim  for  the  property,  enable  him  in  turn, 
to  demand  a  partition  of  the  whole  succession  of  his  deceased  wife. 
Instead,  therefore,  of  the  matters  and  things  now  contested  between 
these  parties,  having  been  decided  by  that  suit,  they  were  in  truth 
created  by  it,  and  if  the  present  action  has  any  grounds  of  support, 
they  grow  out  of  the  judgment  in  that  case. 

This  is  so  manifest  in  respect  to  the  heir  who  succeeded  in  that 
action,  that  the  point  was  not  much  debated  by  the  appellees'  coun- 
sel; but  he  urged  that  the  pica,  applied  at  least,  to  the  two  defen- 
dants who  failed  in  their  attempt  to  recover  the  property.  For  this 
position  we  see  no  more  foundation,  than  that  just  disposed  of  It 
may  be  true,  that  the  judgment  in  that  case  has  not  furnished  the 
plaintiff  with  a  cause  of  action  against  the  defendants,  but  it  is  clear 
that  the  object  of  this  action,  and  the  matters  involved  in  it,  are  quite 
distinct  from  those  contested  in  the  former  suit 

Whether  the  plaintiff  might  not  have  set  up,  when  cited  in  war- 
ranty, the  same  claims  which  he  does  now,  need  not  be  inquired 
into.  The  fact  is,  he  did  not  do  so,  and  that  is  sufficient  to  prevent 
him  being  barred  by  the  judgment  there  rendered,  as  the  matters  and 
things  now  contested,  were  not  necessarily  embraced  by  it. 

The  plaintiff  rests  his  claim  to  a  partition  of  the  whole  of  the  estate 
of  his  late  wife,  upon  the  ground,  that  the  act  under  which  he  claimed 
the  property,  being  a  partition  of  the  estate  in  community,  between 
him  and  his  co-heir,  it  follows,  that  if  annulled  as  to  one,  it  is  void  to 
all  the  parties  who  concurred  therein. 
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For  the  better  understanding  of  the  different  questions  raised  in 
this  case,  it  is  necessary  to  set  out  the  material  parts  of  the  act  under 
which  the  present  plaintiff  acquired  the  property,  from  which  his 
vendee  was  evicted;  smd  state  some  of  the  circumstances  that  led  to 
its  execution. 

The  mother  of  the  defendants,  by  last  will  and  testament,  gave  to 
her  husband,  the  present  plaintiff,  the  usufruct  of  one-fifth  of  all  the 
property  owned  by  her  at  her  death.  After  her  decease,  difficulties 
arose  between  the  tutor  of  her  children,  and  the  plaintiff,  in  relation 
to  his  rights,  under  the  will,  and  a  claim  which  he  set  up  for  acquests 
and  gains,  made  during  marriage.  These  difficulties  ended  by  the 
parties  entering  into  an  agreement,  by  which  the  plaintiff  waived 
certain  property,  and  abandoned  all  claims  to  the  succession. 

The  act  which  evidences  this  agreement,  purports  to  be  executed 
by  Jean  Goodwin,  of  the  one  part,  and  Nicholas  Girod,  tutor  to  the 
children  of  Jean  Chesneau,  of  the  other. 

It  states  that  the  parties,  to  avoid  all  kinds  of  dispute  which  might 
arise  between  them,  in  relation  to  the  partition  of  the  succession  of 
Mrs.  Susan  Drouet,  widow  of  Jean  Chesneau,  deceased,  had  entered 
into  the  following  agreement: 

That  the  said  tutor  abandoned  to  the  said  Goodwin  certain  pro- 
perty therein  mentioned. 

That  in  consequence  thereof  Goodwin  abandoned  purely  and 
simply  {fait  l^ abandon  pur  et  simple )  all  and  singular  the  preten- 
sions which  he  might  have  on  the  succession  of  the  deceased  Susan 
Drouet  his  wife,  such  as  acquests,  and  legacies,  which  might  have 
been  conferred  on  him  by  the  testament,  and  agrees  that  the  said 
Girod  in  his  quality  aforesaid,  should  take  possession  of  all  the  pro- 
perty which  belonged  to  the  succession. 

This  act  is  said  to  be  a  partition  and  not  a  transaction.  Whether 
the  former  be  included  in  it  or  not  we  will  hereafter  examine;  but 
that  it  is  at  all  events  the  latter,  there  cannot  be  a  doubt;  rights  are 
claimed  by  one  party;  difficulties  with  regard  to  giving  them  effect 
feared  by  both;  property  delivered  to  procure  an  abandonment  of 
them;  and  that  abandonment  made.  Our  Code  defines  a  transaction, 
an  agreement  by  which  two,  or  more  persons,  for  preventing  or 
putting  an  end  to  a  lawsuit,  adjust  their  differences  by  mutual  con- 
sent. It  is  unnecessary,  we  conceive,  to  go  into  any  reasoning  to 
show,  that  the  contract  here  submitted  to  us,  is  most  clearly  within 
the  meaning  of  this  provision ;  or  that  the  plaintiff  himself  has  com- 
mitted no  error  in  denominating  it  a  transaction,  in  the  sale  which  he 
made  of  the  property,  in  the  pleadings  in  the  former  suit,  and  in  the 
repeated  annunciation  of  it  as  such,  in  the  petition  filed  in  this  cause. 

But  notwithstanding  this  is  the  true  character  of  the  act;  it  does  not 
follow  that  it  may  not  also  have  operated  a  division  of  the  succession* 
l^ansaction  may  embrace  partition,  as  partition  includes  alienation 
aad  sale.     Civil  Code,  186,  art.  162. 

Btti  whether  this  act  include  partition,  strictly  such,  may  well  be 
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doubted.  It  seems  to  want  all  the  characters  of  one.  It  was  clear 
the  parties  did  not  contennplate  it  to  be  such.  They  expressly  declare 
the  agreement  is  entered  into  to  avoid  the  difficulty  of  partition. 
Common  effects  are  not  divided.  On  the  contrary  the  husband 
receives  in  full  property  that  in  which  he  could  only  have  had  a  usu- 
fruct, and  he  is  discharged  from  the  payment  of  all  debts  due  by  the 
succession. 

In  one  point  of  view  indeed  the  act  may  be  considered  as  a  parti- 
tion, and  that  is,  as  terminating  the  indivision  of  property  which 
existed  between  the  parties;  not  by  separating  the  things  of  the  estate, 
but  by  dissevering  the  right  which  existed  in  them.  Every  act 
which  produces  that  effect,  whether  it  be  sale,  exchange,  or  donation, 
must  be  considered  such;  indeed  this  must  necessarily  be  the  case, 
otherwise  the  property  would  still  be  in  common,  and  subject  to 
division. 

It  is  in  this  sense  the  court  understands  the  elementary  principle  of 
our  law,  that  the  right  to  partition  cannot  be  renounced;  and  it  was 
for  the  reason  just  stated,  ajnd  in  order  to  prevent  an  evasion  of  the 
rules  in  respect  to  iesion  which  governs  transactions  of  this  kind; 
that  a  fiction  was  introduced,  that  all  acts  which  put  an  end  to  the 
community  of  property  existing  between  parties,  no  matter  of  what 
nature  those  acts  are,  or  by  what  name  called,  are  regarded  as  par- 
titions. Civil  Code,  186,  159.  Chabaud  on  Successions,  vol.  3,  704; 
Tou/liery  Droit  Civil  J^ranpais,  H/k  3,  Hi,  1,  chap.  6,  no.  577. 

But  it  does  not  follow  that  the  same  rules  which  govern  partitions, 
really  such,  apply  to  every  act  by  which  the  community  ot  property 
is  destroyed.  Our  Code  furnishes  us,  with  express  authority  to  the 
contrary.  In  ordinary  partitions,  it  suffices  to  cause  rescission  that 
there  be  lesion  of  more  than  one-fourth  part  of  the  true  value  of  the 
things  partaken.  But  if  this  partition  is  affected  through  a  transaction, 
or  by  the  sale  of  the  rights  of  one  co-heir  to  another,  the  contract 
cannot  be  rescinded  for  this  cause.     Civil  Code,  206,  art.  253,  254. 

Yet  in  the  case  last  put,  there  is  clearly,  in  fiction  of  law,  a  parti- 
tion; that  is,  the  community  of  property  is  destroyed.  The  rule  then, 
we  see,  has  its  exceptions;  and  it  is  not  correct  to  say,  that  in  all 
cases,  where  the  community  is  dissolved,  the  principles  which  govern 
partitions,  must  regulate  the  contract  of  the  parties. 

On  the  contrary,  we  conceive  that  unless  the  provisions  of  the  law, 
in  respect  to  lesion  be  violated;  agreements,  by  which  the  right  of 
one  heir  in  a  succession,  are  transferred  to  another  heir,  or  to  a  third 
party,  must  be  governed  by  the  rules  applicable  to  that  species  of 
contract,  by  which  the  transfer  is  made;  whether  it  be  sale,  exchange, 
donation,  or  in  any  other  mode. 

The  question  is  in  some  measure  novel,  but  we  are  not  without 
authority  on  it.  We  have  the  judicial  exposition  of  laws,  which  are 
verbatim  the  same  as  ours.  One  of  the  heirs  to  a  succession  opened 
in  France,  sold  his  right  in  it  to  a  co-heir,  who  failed  to  pay  the 
price.    On  the  former  attempting  to  enforce  the  contract  as  one  of 
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sale,  an  objection  was  made  that  it  was  subject  to  the  rules  which 
regulate  partitions.  The  court  held  that  the  act  was  one  of  sale;  that 
no  other  character  could  be  assigned  to  it.  It  united  all  the  charac- 
ters. ReSy  preiiumj  ei  consensus.  That  the  rule  which  prescribes 
that  all  acts  tending  to  destroy  the  community  are  regarded  as  parti- 
tions, was  a  fiction  introduced  to  prevent  lesion.  That  it  was  a 
principle,  that  fictions  in  law  did  not  extend  beyond  the  particular 
cases  for  which  they  were  established,  and  that  for  all  other  purposes 
the  contract  must  be  governed  by  the  ordinary  rules.  Journal  du 
Palais,  vol.  2,  1812,  530;  Manuel  da  Droit  Franpais,  296;  in  note. 
Code  Napoleon,  887,  888. 

In  the  instance  now  before  us,  unless  we  shut  our  eyes  on  truth, 
and  indulge  in  fiction,  we  cannot  mistake  the  real  character  of  the 
act  on  which  this  difficulty  has  arisen.  So  far  from  it  being  a  parti- 
tion of  property  held  in  common,  it  contains  an  abandonment  of  all 
right  to  it;  objects  which  belonged  to  the  heirs,  and  on  which  the 
step-father  had  only  the  usufruct  for  life,  are  given  to  him  in  full 
property.  In  consideration  for  the  property  thus  received,  and  in 
consequence  of  being  released  from  the  payment  of  the  debts  due  by 
the  community,  he  renounces  all  rights  which  he  had  to  the  acquests 
and  gains  made  during  marriage,  and  those  which  he  might  possess 
under  the  will  of  his  wife.  In  such  an  agreement,  we  look  in  vain 
for  that  act,  which  our  Code  speaks  of,  when  it  defines  a  partition  to 
be  "  the  separation,  division,  or  distribution  of  a  thing  common  to 
several  co-proprietors  or  co-heirs,  who  enjoyed  the  same  undividedly." 
Civil  Code,  184,  art.  157. 

On  the  contrary,  it  appears  to  us,  an  acquisition  on  the  part  of  the 
plaintiff,  of  property  belonging  to  others,  and  for  which  he  gave  his 
rights  on  a  succession  in  return.  Such  agreement  formed  a  contract 
of  exchange,  which  is  defined  to  be,  where  **  the  contractors  give  to 
one  another,  one  thing  for  another,  whatever  it  be,  except  money/' 
Civil  Code,  370,  1. 

In  case  of  eviction,  the  party  evicted  has  his  choice,  either  to  sue 
for  damages,  or  for  the  thing  he  gave  in  exchange.  If  that  thing  be 
still  in  the  possession  of  the  minor,  by  whom  he  was  evicted,  the 
plaintifi'has  the  right  to  get  it  back.     Civil  Code,  370,  4. 

And  this  brings  us  to  an  exception,  made  in  an  early  stage  of  the 
proceedings,  that  the  plaintiff  had  no  cause  of  action,  the  right  being 
vested  in  Sadler,  the  vendee  of  the  plaintiff  who  wsls  evicted  by  the 
judgment  which  has  given  rise  to  this  action. 

The  only  ground  which  the  court  can  imagine  this  objection  to 
rest  on,  is,  that  as  the  plaintiff  has  not  shown  that  he  has  paid  Sad- 
ler, he  has  suffered  as  yet  no  injury  from  the  eviction  of  which  he 
complains;  or  in  other  words,  that  no  cause  of  action  arises  in  favor 
of  the  first  vendee,  by  the  person  to  whom  he  sold  being  evicted, 
until  it  is  shown  the  latter  has  exercised  his  action  of  warranty,  and 
recovered. 

This  objection,  (which  on  the  first  consideration,  appeared  to  be 


116  SUPREME  COURT. 

[Cioodwin  v.  Heirs  of  Chetneaa.] 

supported  by  analogies  drawn  from  the  rights  of  persons,  standing  in 
some  respects,  in  the  same  situation  with  the  plaintiff,)  cannot  be 
maintained.  By  the  warranty,  the  vendor  contracted,  not  only  that 
the  vendee  should  not  be  evicted,  but  that  all  other  persons  who  held 
under  the  buyer,  should  enjoy  the  thing.  There  is  an  exception  to  this 
rule,  where  the  first  vendee  alienates  without  warranty.  Because  he 
is  then  without  any  interest  whatever  in  the  matter.  But  in  every 
other  case  his  right  of  action  is  complete,  the  moment  the  person  to 
whom  he  sold  loses  it  by  a  superior  title.  Dig.  liv,  21.  iU.  2,  /.  61, 
71;  Fothiery  Traiti  du  Venttj  no.  97. 

The  other  questions  raised  in  argument,  belong  to  the  merits;  and 
as  the  cause  is  not  now  in  a  situation  in  which  final  judgment  can  be 
given  here,  no  opinion  can  be  expressed  on  them. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  probate  court  be  annulled,  avoided  and  reversed;  and  it  is 
further  ordered,  adjudged  and  decreed,  that  this  cause  be  remanded 
to  the  court  of  probates,  to  be  proceeded  on  according  to  law,  the 
appellees  paying  the  costs  of  this  appeal. 

IVaita  and  Lobdelly  for  the  plaintifi^. 

SegAers  and  •dppSj  for  the  defendants. 


Mellon  V.  Croghan.     Ill,  N.  S.  423. 

Where  a  nete  is  made  payable  at  a  partkmlar  place,  payment  most  be  demanded  there, 

before  recovery  can  be  bad  of  the  maker. 
B«t  a  fbilure  to  demand,  on  the  day  the  note  falb  doe,  will  not  diaoharge  him,  though  it 

may  the  endorser. 
The  plaee  of  payment  ki  accidental  to  the  contract,  not  of  the  e$§enc€  of  it. 

FmST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  petition  in  this  case  sets  out,  that  the  defendant  is  justly  in- 
debted to  the  plaintiff  in  the  sum  of  686  dollars  and  15  cents,  the 
amount  of  a  promissory  note  drawn  and  subscribed  by  said  defendant 
in  favor  of  the  petitioner,  dated  New  Orleans,  January  1, 1823;  pay- 
able twelve  months  after  date,  as  will  appear  from  a  copy  annexed, 
and  made  a  part  of  the  petition,  the  amount  whereof  the  said  Croghan 
a^lected  to  pay  wheo  amicably  demanded. 
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The  note  annexed,  corresponds  with  that  set  out,  except  in  being 
made  payable  in  the  Louisiana  State  Bank. 

The  defendant  admits  the  facts  alleged  in  the  petition,  but  denies 
they  establish  any  liability  on  his  part  to  pay  the  note  sued  on. 

The  judge  below  was  of  opinion,  that  a  demand  at  the  place 
specified  in  the  note,  was  a  condition  precedent  to  the  plaintiffs 
right  to  recover,  and  gave  judgment  for  the  defendant  The  former 
appealed. 

The  case  has  been  submitted  without  argument. 

This  is  a  most  controverted  question,  and  hardly  any  subject  has 
been  presented  to  us  on  which  a  greater  weight  of  authority  is  found 
arrayed  for,  and  against  the  principle,  on  which  the  judge  a  quo 
decided  the  cause. 

The  following  are  cases  to  show,  that  if  the  place  of  payment  be 
embodied  in  the  note,  a  presentment  at  the  place  must  be  averred, 
and  shown,  to  charge  the  maker.  14  East,  500;  Starkie's  iV:  P. 
468;  16  East,  110;  5  Taunton,  30;  Jbidj  344;  3  Maule  &  Selwyn, 
150;  4  Maule  &  Selwyn,  462. 

It  has,  however,  been  decided  in  the  cases  hereafter  quoted,  that 
a  demand  at  the  place  specified  in  the  instrument,  is  not  necessary 
to  charge  the  maker.  2  Campbell,  498;  4  Maule  &  Selwyn,  150; 
3  Johnson's  Cases,  71;  6  Mass.  Rep.  524;  8  Ibid.  480;  13  Ibid.  566; 
17  Johnson,  248. 

The  difference  in  opinion  to  be  discovered  in  these  cases  appears 
to  be  principally  confined  to  the  courts  of  England.  In  our  sister 
states  the  preponderance  of  authority  seems  greatly  in  favor  of  the 
position  that  a  demand  at  a  particular  place  is  not  necessary. 

There  has  been  a  case  lately  decided  in  the  house  of  lords,  in 
England,  where  the  law  on  this  subject  received  a  very  full  examina- 
tion. The  very  point  now  before  the  court  was  much  discussed, 
though  the  question  presented  for  decision  was  not  the  same.  It 
arose  there,  between  the  endorsee,  and  acceptor  of  a  bill  of  exchange. 
As  all  the  judges  delivered  their  opinions,  the  case  would  be  one 
entitled  to  great  respect  as  evidence  of  the  commercial  law,  were  it 
not  for  the  extraordinary  diversity  of  sentiment  which  it  exhibits. 
Indeed  there  are  scarcely  two  that  agree  on  all  the  points  submitted 
to  their  consideration. 

It  is  stated  by  several  of  these  learned  persons,  that  if  a  promissory 
note  be  made  payable  at  a  particular  place;  a  demand  at  that  place  is 
a  condition  precedent  to  recovery  against  the  maker;  but  that  it  is 
not  absolutely  necessary  it  should  be  made  on  the  very  day  on  which 
it  falls  due,  the  time  only  being  of  importance  when  the  endorser  is 
to  be  charged.     2  Broderip  &  Bingham,  165. 

The  judges  who  contest  the  necessity  of  making  a  demand  at  the 
place  specified,  and  who  hold  that  the  making  of  a  note  renders  the 
maker  universally  liable,  in  answer  to  this  argument,  declare,  that 
they  arc  unable  to  distinguish  between  place  and  time.  That  if  the 
former  be  required,  so  must  the  latter,  and  hence  they  conclude,  the 
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holder  would  lose  his  right  fofbver,  if  he  did  not  demand  payment  on 
the  very  day  the  note  fell  due.  The  Supreme  Court  of  New-York, 
which  establishes  a  different  rule,  seems  also  to  think,  that  such 
would  be  the  inevitable  consequence  of  recognising  the  doctrine,  that 
a  demand  at  the  place  is  a  condition  precedent  to  the  right  of  recovery. 
18  Johnson,  246. 

If  this  consequence  were  to  follow,  the  requiring  a  demand  at  the 
place  specified,  it  would  furnish  a  strong  argument  against  adopting 
the  rule;  but  we  are  unable  to  discover  any  ground  for  this  apprehen- 
sion, and  we  think  the  distinction  on  this  head  clear  between  the 
obligation  of  the  endorser,  and  the  maker.  By  the  law  merchant  the 
contract  of  the  former  is  not  absolute,  but  conditional.  He  becomes 
responsible  only  on  default  of  the  maker  to  pay,  and  due  notice 
being  given  of  that  default.  His  engagement  is  sirictijuris^  and  so 
anomalous,  that  it  will  neither  furnish  analogy  for  siscertaining  rights 
under  other  contracts,  nor  be  elucidated  by  reference  to  legal  obliga- 
tions flowing  from  them.  It  is  entirely  the  creature  of  commercial 
usage,  and  was  introduced  for  the  ease  and  convenience  of  trade;  it 
being  considered,  or  supposed,  that  it  was  of  great  importance  to  the 
facility  of  its  operations,  that  the  endorser  should  have  immediate 
notice  of  his  liability.  By  a  parity  of  reasoning  it  has  been  held  by 
some,  he  is  discharged,  if  demand  of  the  maker  be  made  at  any  other 
place  than  that  specified  in  the  instrument.  The  question  is  not  pre- 
sented for  decision  here;  therefore,  it  is  improper  it  should  be  now 
settled;  but  admitting  he  is,  what  analogy  does  his  case  present,  by 
which  the  obligations  of  the  maker  can  be  ascertained? 

He,  instead  of  coming  under  a  conditional  obligation,  makes  by  the 
very  terms  of  the  instrument,  an  unqualified  promise  to  pay  the 
payee,  or  whomsoever  he  may  direct.  His  obligations  are  entirely 
distinct  from  those  created  by  the  law  merchant.  They  would  be 
the  same  if  that  law  wiere  stricken  from  our  Code  of  jurisprudence, 
and  in  testing  the  extent  of  his  liability,  under  the  promise  contained 
in  the  note  signed  by  him,  we  do  not  see  how  it  can  be  distinguished 
from  an  obligation,  which  did  not  contain  words  that  made  it  negotia- 
ble. Indeed  those  who  maintain  this  doctrine,  do  not  place  it  on  the 
ground,  that  it  flows  from  any  of  the  rules  pecnhar  to  negotiable 
paper. 

But  it  appears  to  us  that  those  who  contend  for  such  a  rule,  over- 
look or  confound  two  things,  entirely  distinct;  the  substance  of  the 
contract,  and  the  mode  by  which  it  is  to  be  discharged.  To  those 
acquainted  with  the  doctrines  of  our  jurisprudence,  nothing  can  be 
more  familiar,  than  the  distinction  between  those  things  which  are 
of  the  essence  of  the  contract,  and  those  which  are  accidental  to  it. 
Among  the  latter,  says  Pothier,  are  the  liberty  of  paying  by  instal- 
ments, the  allowing  a  certain  time  for  the  payment  of  money,  and 
the  like.  On  this  principle,  the  Roman  jurists  considered,  that  the 
specification  of  a  particular  place  for  payment,  was  supposed  to  be 
made  for  the  advantage  of  the  creditor,  as  well  as  the  debtor,  and 
therefore,  the  latter  could  not  compel  the  former  to  receive  it  else* 
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where.  But  the  creditor  might  demand  payment  at  any  other  place, 
making  compensation  to  the  debtor  for  any  damage  he  might  sustain 
by  the  change;  and  could  enforce  the  contract  elsewhere  by  a  suit 
under  this  condition.  Dig.  liv.  13,  tiL  4,  L  1  and  9;  Pothier  on 
ObiigaiionSj  no,  8. 

The  principal  reasons  on  which  the  law  has  been  lately  settled  in 
England,  that  a  demand  is  necessary  at  the  place  appointed  for  pay- 
ment, are:  first,  that  according  to  tlieir  jurisprudence, it  is  a  condition 
precedent;  and  secondly,  the  serious  inconvenience  that  would  result 
from  a  different  rule.    The  latter  consideration  appears  to  us  entided 
to  great  weight.    It  consists  principally  in  this:  that  merchants  who 
are  travelling  from  place  to  place,  cannot  conveniently  carry  funds  with 
them;  that  for  ease  and  convenience  they  deposite  their  money  at  a 
banker's,  or  merchant's,  where  they  make  all  their  acceptances  or 
notes  payable;  and  that  it  might  expose  them 'to  loss,  inconvenience, 
and  in  some  instances,  the  ruin  of  their  credit,  if  demand  of  payment 
could  be  made  of  them  elsewhere.    As  in  the  case  of  a  merchant  of 
New  Orleans  going  on  business  to  London,  Paris,  or  New  York,  who 
makes  a  note  here  before  be  sets  out,  payable  at  bis  domicil  or  hk 
banker's.     If  demand  be  not  necessary  at  the  place  designated,  the 
bill  might  be  sent  after  him,  and  he  arrested  ia  another  country,  the 
moment  it  fell  due.    This  reason  loses  somewhat  of  its  weight,  when 
the  domicil  of  the  obligor  is  in  the  same  place,  where  the  bank  is  fixed 
at  which  the  note  is  made  payable,  and  the  personal  demand  is  made 
at  the  residence  of  the  maker.    But  some  general  rule  must  be  fol- 
lowed, for  thefacility  of  commerce,  and  we  think,  after  mature  reflec- 
tion, that  it  is  safer  to  adopt  that  we  have  just  stated.     It  imposes  no 
hardship  on  the  payee;  for  if  he  choose,  he  may  refuse  an  obligation 
in  this  way,  and  thus  retain  his  right  to  demand  payment  wherever 
his  debtor  be  found.    It  must  be  supposed  such  a  clause  is  introduced 
for  some  purpose,  and  no  other  can  be  imagined,  than  that  it  is  at  the 
place  designated,  the  obligor  will  have  funds  to  meet  his  obligation, 
and  there  the  obligee  will  seek  them.    A  contrary  rule  would  require 
the  obligor  to  have  funds  at  two  places  to  meet  his  engagement 

Deciding  in  this  way,  is  in  conformity  with  the  niles  of  our  own 
law,  which  do  not  consider  the  debtor  in  fault  (en  moroy)  until  de- 
mand is  made  at  the  place  fixed  for  payment  Curia  Phil.  lib.  S, 
cap.  7,  paga.  no.  20. 

The  judge  below  gave  final  judgment  against  the  plaintiff;  we  think 
there  should  have  been  one  of  nonsuit  He  ought  to  be  permitted  to 
yet  make  a  demand  at  the  bank,  and  if  not  paid  to  sue  the  defendant 
and  recover  the  amount  due. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  there  be  judgment  against 
the  plaintiff  as  in  case  of  nonsuit,  the  appellee  paying  costs  in  this 
court,  and  the  appellant  those  of  the  court  below. 
Lockettj  for  the  plaintiff. 
Pierce^  for  the  defendant 


120  SUPREME  COURT. 


Chadwick  v.  Waters.     Ill,  N.  S.  432. 

COURT  of  Probates  of  New  Orleans. 

Plaintiff  had  served  as  engineer  on  board  of  the  Neptune  and 
ashore,  and  afterwards  on  board  of  the  Alexandria,  wherein  he  was 
part  owner.  He  brought  suit  for  compensation  for  both:  prescription 
was  pleaded  to  the  former. 

The  Court  said: 

The  services  of  the  plaintiff  on  board  of  the  Alexandria  cannot  be 
connected  with  those  on  board  of  the  Neptune.  The  latter  were  ren- 
dered to  Waters,  in  his  own  right,  in  a  boat  of  which  he  was  the  sole 
owner.  These  rendered  on  board  of  the  Alexandria,  were  rendered 
to,  and  must  be  paid  by  a  company,  of  which  Waters  was  the  agent 
and  in  which  he  was  concerned  for  a  part  only.  These  services  ap- 
pear to  have  been  satisfied,  according  to  the  plaintiff's  receipt,  or  for 
the  greater  part,  and  entirely,  if  we  give  credit  to  the  entry  on  the 
boat's  books,  which  the  plaintiff's  counsel  suffered  to  be  read,  without 
any  objection. 


Clendenning  v.  Clendenning  et  ah     III,  N.  S.  438. 

A  woman  who  was  deceived  bj  a  man,  who  represented  himself  as  single,  and  her  chil- 
dren  born  while  the  deception  lasted,  are  entitled  to  all  the  rights  of  a  legitimate  wife 
and  children. 

FIRST  District 

Mabtin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  resists  the  claim  on  the  succession  of  his  father,  of  a 
woman  whom  he  married,  in  the  lifetime  of  his  wife  the  plaintiff's 
mother:  and  of  the  children  born  from  this  union.  The  defendants 
contend,  that  notwithstanding  the  plaintiff's  father  had  a  lawful  wife, 
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at  the  time  of  the  second  marriage,  as  the  woman  he  last  married? 
was  in  good  faith,  at  the  time  of  the  marriage,  and  ever  since,  at  least 
till  after  the  birth  of  the  last  child  she  had  by  him:  her  marriage  has 
its  civil  effects,  and  she,  and  her  children,  the  present  defendants,  are 
entitled  to  all  the  advantages  the  law  gives  to  a  lawful  wife  and 
children.  Their  case  was  supported  in  the  district  court,  and  the 
J>laintiff  appealed. 

There  seems  to  be  no  dispute  on  the  question  of  law.  The  woman, 
who  was  deceived  by  a  man,  who  represented  himself  as  single,  and 
his  children  begot  while  the  deception  lasted,  are  bona  fidt  wife  and 
children,  and  as  such,  entitled  to  all  the  rights  of  a  legitimate  wife 
and  issue. 

It  is,  however,  shown,  that  the  first  child  wsis  born  within  four 
months  from  the  celebration  of  the  marriage.  This  may  be  evidence 
of  too  much  faith  in  the  mother,  but  as  a  lawful  marriage,  cures  an 
irregularity  of  this  kind;  a  bona  fide  one  on  the  part  of  the  deceived 
woman,  must  have  the  same  effect. 

It  is  next  urged,  that  the  other  children,  four  of  them,  were  born 
after  the  deception  ceased,  and  consequently  the  good  faith  of  the 
mother  had  ceased.  If  this  be  the  fact,  the  plaintiff  must,  as  to  such 
cltildren  succeed.  For  it  was  the  duty  of  the  deceived  woman,  as  soon 
as  she  became  satisfied  with  the  existence  and  consequent  rights  of 
the  first  wife,  to  forbear  a  violation  of  them. 

The  evidence  of  the  knowledge  and  existence  of  the  first  wife  by 
the  mother,  is  said  to  result  from  the  depositions  of  several  witnesses, 
who  testify  that  they  frequently  conversed  in  the  house  of  the  plain- 
tiff's father  (the  deceased),  with  him,  about  his  first  wift,  and  the 
plaintiff,  their  common  child.  But  except  as  to  two  of  the  witnesses, 
this  circumstance  has  no  weight,  because  there  is  nothing  from  the 
testimony  that  enables  us  to  conclude  any  of  these  conversations  took 
place,  in  the  presence  or  hearing  of  the  woman. 

The  only  witnesses  who  testify  to  any  conversation  of  this  kind, 
from  which  the  woman  might  have  been  undeceived,  are  Kilpatrick 
and  Hodge. 

Kilpatrick  says,  he  was  introduced  by  the  plaintiff's  father  to  this 
woman,  as  being  acquainted  with  his  wife  in  Tennessee;  the  plain- 
tiff's mother. 

Hodge  deposes,  that  when  he  was  about  leaving  the  deceased's 
house,  he  wished  to  give  him  60  doljars,  to  be  applied  to  the  educa- 
tion of  his  son,  the  plaintiff  then  in  Tennessee,  and  the  woman  object- 
ed thereto. 

The  testimony  of  Hodge  affords  no  support  to  the  plaintiff,  because 
it  only  shows  the  woman's  knowledge  of  the  existence  of  a  son  of 
the  person  she  married;  who  might  be  an  illegitimate  one,  or  one 
whose  mother  was  dead. 

.  The  counsel  for  the  defendant  has  found  some  difficulty  in  destroy- 
ing or  weakening  the  effect  of  Kilpatrick's  testimony. 
Vol.  IIL— 11 
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The  case  was  submitted  to  a  jury,  and  they  could  not  agree  on  a 
verdict. 

The  judge  a  quo  was  of  opinion,  the  proof  of  knowledge  oflfered 
was  not  sufficient.  The  weight  of  the  opinion  of  the  first  judge,  great 
with  us  on  questions  of  fact,  is  greatly  diminished  by  the  circumstance 
that  he  acted  on  written  testimony.  He  did  neither  hear  nor  see  the 
witnesses  deposing.  So  he  enjoyed  no  advantage  that  we  do  not; 
and  although  every  one  of  us  is  very  ready  cheerfully  to  disown  any 
superiority  over  any  of  the  gentlemen,  who  preside  in  the  courts 
from  which  appeals  come  up,  we  cannot  help  being  conscious  of  the 
advantage  this  tribunal  possesses  over  every  other  in  the  state,  in  the 
number  of  its  members. 

On  a  question  like  this,  the  proof  must  be  irrefragable.  Nor  is  the 
circumstance  of  this  woman  having  had  Kilpatrick  introduced  to  her, 
(by  the  person  whom  she  did  then  confide  in  as  her  husband,  and  the 
lawful  father  of  her  children,)  as  a  person  being  acquainted  with  his 
wife  in  Tennessee,  irrefragable  proof,  that  she  then  received  such 
evidence  of  the  fact  of  the  existence  of  his  first  wife.  At  first  blush, 
it  seems,  this  question  considered  in  the  abstract  ought  to  be  decided 
in  the  affirmative. 

But — The  witness  appears  to  have  been  a  traveller  from  Ten- 
nessee, whose  natural  language  was  the  English,  and  we  have  nothing 
from  which  we  may  conclude  he  knew  a  word  of  French. 

The  deceased's  natural  langnage  was  also  the  English.  He  had 
been  some  time  in  Louisiana,  and  with  what  accuracy  he  spoke  the 
French  language,  we  are  without  information. 

The  woman's  natural  langnage  is  the  French;  of  the  degree  of  her 
knowledge  of  the  English,  we  are  also  without  information. 

The  witness  does  not  tell  us  in  what  language  this  introduction 
was  given.  We  must  conclude  it  was  such  a  language  the  witness 
and  the  other  two  persons  understood.  The  English  being  the  ver- 
nacular language  of  two  of  these  three  persons,  it  is  most  probable 
it  was  the  language  spoken,  as  there  is  nothing  from  which  we  may 
assume  that  the  witness  spoke  French. 

The  witness  relates  a  conversation  which  took  place  upwards  of 
fourteen  years  before  the  time  he  delivered  his  testimony.  At  that 
time,  the  deceased  had  been  about  five  years  from  Tennessee,  and 
had  been  married  for  the  second  time,  but  eight  or  nine  n)onths. 

There  is  no  evidence  that  before  her  marriage,  the  woman  was  so 
conversant  with  persons  who  spoke  English,  as  to  have  acquired  that 
language.  The  j^arish  in  which  she  resided  was  one,  the  population 
of  which  is  almost  exclusively  French. 

The  testimony  is  silent,  as  to  the  conduct,  behavior  or  answer  of 
the  woman,  on  receiving  then,  the  first  intimation  of  a  fact,  in  which 
she  was  so  materially  interested.  The  counsel  urges,  that  in  the 
absence  of  any  account,  we  must  Jiresume  it  was  received  without 
emotion,  and  this  is  presented  as  a  violent  presumption:  which  if  not 
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counteracted,  must  be  received,  and  stand  as  evidence  of  anterior 
knowledge — anterior  even  to  the  marriage. 

A  knowledge  anterior  to  the  marriage  cannot  well  be  believed  on 
the  testimony  before  us.  For  to  what  use  would  such  a  marriage  be 
to  the  woman?  A  man  might  seek  it  to  attain  to  the  possession  of  a 
woman  he  could  not  otherwise  procure.  But  men  have  so  much 
less  charms,  or  so  much  more  Uberalitjr,  that  women  are  seldom  put 
to  such  straits. 

We  therefore  conclude,  that  there  is  no  evidence  of  a  knowledge 
anterior  to  the  marriage,  or  to  the  conception  of  the  first  child,  who 
was  born  four  months  after  it,  and  he  must  be  considered  as  leghi- 
mate. 

The  legitimacy  of  the  other  children,  depends  on  the  want  of  the 
knowledge  of  the  first  marriage,  in  the  mother  at  the  time  of  their 
conception. 

We  think  the  testimony  is  not  sufiBcient  to  establish  this  knowledge. 
It  cannot  be  assumed  from  any  part  of  the  testimony,  except  the  part 
of  that  conversation  related  by  Kilpatrick. 

The  deceased  had  been  anxious  to  conceal  every  thing  that  con- 
cerned him,  and  for  that  purpose  had  changed  his  name.  It  is  so 
very  improbable  that  the  woman  would,  without  emotion,  hear  her- 
self reduced  from  the  rank  of  a  wedded  dame,  to  that  of  a  harlot,  on 
Kilpatrick  being  introduced  to  her,  that  this  fact  must  be  proved  be- 
yond the  probability  of  a  doubt  before  assenting  to  it. 

Kilpatrick,  it  appears,  does  not  give  the  very  words  used  by  the 
husband.  Indeed  at  the  distance  of  fourteen  years  and  upwards  it 
would  be  strange  that  he  could.  It  is  more  likely  the  woman  under- 
stood he  was  spoken  of  as  a  man  who  had  been  acquainted  with  the 
first  wife.  A  mistake  in  the  tense  may  well  happen,  among  persbns 
whose  native  language  is  not  the  same. 

The  profligacy  of  the  man,  who,  without  shame  or  necessity,  did 
proclaim  his  own  turpitude,  must.be  believed,  because  it  is  clearly 
proved.  As  to  the  woman,  the  feet  rests  on  a  solitary  and  very 
doubtful  instance.  The  jury  thought  it  so  doubtful,  that  they  could 
not  pronounce  either  way.  The  judge  a  quo  thought  it  his  duty  to 
pronounce  the  legitimacy.  We  are  clear  he  ought  not  to  have  come 
to  the  opposite  conclusion. 

If  the  case  of  the  woman  alone  was  now  before  us,  we  might 
consider  whether  justice  would  not  require  a  re-examination  of  it; 
but  the  children  were  most  certainly  innocent;  they  are  possessed  of 
a  judgment  which  declares  them  legitimate,  and  we  could  not  have 
declared  them  otherwise.  If  there  be  a  defect  of  proof  the  fault  is 
not  theirs. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

M^  Caleb  J  for  the  plaintiff. 

CuvillieTf  for  the  defendants. 
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Dauphin  et  al.  v.  Souli6.     Ill,  N.  S.  446. 

Three-fourthfl  of  the  creditore  on  the  bilan,  are  necessary  to  a  forced  respite. 

t 

COURT  of  Probates  of  New  Orleans. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  appellees  proceeded  against  their  creditors,  for  the 
purpose  of  obtaining  a  respite,  which  was  accorded  to  them  by  a 
number  of  persons  whose  names  were  placed  upon  their  bilan  as 
creditors;  and  who  appeared  at  the  meeting,  which  took  place  ac- 
cording to  the  order  of  the  court,  before  the  notary  public  therein 
designated.  The  proceedings  of  the  case  were  regularly  homologated, 
without  any  opposition  by  the  present  appellant;  whether  he  had 
been  cited  in  the  case  is  not  shown  by  the  record;  in  which,  however, 
his  name  appears  as  a  creditor,  and  also  as  appellant 

The  case  is  brought  up  without  statement  of  facts,  or  bill  of  excep- 
tions, and  errors  are  assigned  as  being  apparent  on  the  face  of  the 
record.  The  appellant's  right  of  appeal  is  opposed  by  the  counsel 
of  the  appellees,  as  not  being  a  party  to  the  suit,  and  not  having 
appeared  and  made  opposition  to  the  homologation  of  the  proceed- 
ings which  were  had  before  the  notary.  If  he  were  not  cited  in  th© 
manner  prescribed  by  law  (and  it  is  not  shown  that  he  was)  he  can- 
not, with  propriety  be  considered  as  a  party  in  the  action.  But  it  is 
clearly  shown,  that  he  was  at  the  time  of  instituting  proceedings 
against  their  creditors  by  the  appellees,  one  of  those  creditors.  In 
conformity  then  with  the  doctrine  on  appeals  as  established  by  P«r- 
tida  3,  23,  4,  he  has  a  right  to  sustain  his  appeal;  and  we  do  not 
believe  that  this  right  ought  to  suffer  any  derogation,  on  account  of 
no  opposition  having  been  made  by  him  to  the  homologation  of  the 
proceedings. 

The  record  shows  clearly  that  no  express  consent  to  the  respite 
asked  by  the  appellees,  was  given  by  a  majority  of  the  creditors, 
equal  to  three-fourths  in  number  and  amount;  if  this  number  and 
amount  be  estimated  according  to  the  bilan,  and  not  in  pursuance  of 
the  number  of  those  who  actually  appeared  at  the  meeting,  and 
swore  to  the  credits.  A  respite  is  a  privilege  granted  to  a  debtor, 
and  always  derogatory  to  the  rights  of  creditors  who  are  in  a 
minority,  by  changing  their  contracts  without  consent  on  their  part. 
Effect  should  not  be  given  to  it,  unless  obtained  under  strict  obser- 
vance of  law.  We  are  of  opinion  that  to  count  absentees  amongst 
the  number  of  assenting  creditors,  would  not  be  in  conformity  with 
the  letter  and  spirit  of  our  law  which  regulates  respites. 
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The  fair  presumption  is,  that  a  creditor  who  does  not  appear  at  a 
meeting,  intends  to  assent  to  no  change  or  alteration  of  his  rights,  but 
means  to  hold  to  his  original  contract. 

In  this  view  of  the  subject,  it  is  evident  that  in  the  present  case,  a 
legal  majority  of  the  creditors  have  not  granted  the  respite.  The 
judgment  is,  therefore,  in  relation  to  those  who  have  not  assented 
thereto,  erroneous  and  void,  as  shown  by  matters  apparent  on 
record ;  and  as  it  may  whilst  standing  unreversed,  injure  the  appel- 
lant. 

It  is  ordered,  adjudged  and  decreed,  that  as  to  him  it  be  avoided, 
reversed  and  annulled,  and  that  the  appellees  pay  the  costs  of  this 
appeal. 

Seghers^  for  the  plaintiffs. 

DenniSy  for  the  defendant. 


Bushnell  v.  Brown's  Heirs.     Ill,  N.  S.  449. 

THIRD  District. 

It  is  a  point  clearly  settled  by  law,  and  many  decisions,  that  a  ven- 
dor of  property,  who  is  in  danger  of  loss  or  eviction,  by  suit  actually 
commenced,  questione  motOy  ought  not  to  be  compelled  to  pay  the 
price,  unless  good  security  be  offered  by  the  vendor  to  save  him  from 
injury. 

How  far  the  existence  of  a  previous  mortgage,  pressing  on  the  thing 
sold,  would  authorise  the  price  to  be  withheld  until  security  was 
given  against  its  probable  effects,  is  a  matter,  perhaps,  not  definitively 
fixed,  either  by  expresis  law,  or  a  long  course  of  decisions.  But  in  the 
present  case,  the  plaintiff  offered  to  prove  that  suit  had  been  com- 
menced on  the  mortgage  from  which  he  feared  injury.  This  we  are  of 
opinion  he  ought  to  have  been  allowed  to  do,  as  on  the  existence,  or 
non-existence  of  such  a  fact,  the  judgment  proper  to  be  rendered  in 
the  cause,  must  vary. 


11* 
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Pratt  V.  Flower  et  al     III,  N.  S.  452. 

(S«e  2  Martin^  N,&  333.) 

FIRST  District 

At  the  last  trial  of  this  case,  the  plaintiff  made  an  objection  to  a 
witness  set  forth  in  a  bill  of  exceptions;  namely,  that  he  was  testifying 
to  the  contents  of  a  written  instrument,  which  wasnot  produced^  nor 
its  non-production  accounted  for.  The  judge  being  ot  opinion  that 
it  was  not  sufficient  to  exclude  the  witness,  admitted  him  to  testify, 
to  which  the  plaintiff  excepted. 

Of  the  soundness  of  the  general  principle  on  which  the  objection 
was  made,  there  cannot  be  a  doubt;  and  there  is  scarcely  any  of  which 
we  are  called  to  make  a  more  frequent  application  in  the  administra- 
tion of  justice.  The  only  question,  therefore,  in  this  case,  can  be,  whe- 
ther there  was  sufficient  evidence  before  the  court  to  enable  it  to  say, 
that  the  matters  to  which  the  parol  testimony  was  offered,  had  been 
reduced  to  writing,  To  establish  this  fact,  the  plaintiff  contends,  that 
it  appears  from  his  own  letters  introduced  in  evidence  against  him  by 
the  defendants,  a  written  receipt  had  been  given  to  the  witness  at  the 
time  the  payment  of  the  money  was  made.  In  opposition  to  this,  the 
defendants  urge,  that  this  statement  made  by  the  firm,  of  which  the 
plaintiff  is  surviving  partner,  cannot  be  evidence  for  them  or  their  re- 
presentative; and  that  at  all  events  it  is  not  sufficiently  strong  to  destroy 
the  testimony  of  a  disinterested  witness. 

Whether  it  should  have  that  weight  or  not,  is  a  question  which 
could  be  only  settled  after  the  testimony  was  received,  and  therefore 
cannot  assist  us  in  determining  whether  it  ought  to  be  admitted.  The 
legality  is  one  thing,  the  effect  another;  and  the  tatter  is  necessarily 
dependent  on,  and  a  consequence  of  the  former. 

It  is  a  general  principle  of  the  law  of  evidence,  that  where  either 
party  in  a  suit  relies  on  the  admissions  or  confessions  of  his  adversary, 
in  order  to  make  out  a  case  against  him,  the  whole  of  these  admis- 
sions must  be  taken  together.  It  is  also  the  well  established  doctrine 
of  the  civil  law,  and  its  justice  is  most  obvious.  It  is,  however,  true, 
that  though  the  whole  must  be  taken  together,  it  does  not  follow  the 
whole  must  be  believed;  for  there  may  be  coupled  with  the  admission 
of  a  fact,  matters  so  extraordinary  in  discharge  of  the  obligation  which 
it  establishes,  that  no  credulity  can  adopt  it.  Giving  the  defendant 
the  full  benefit  of  this  exception  to  the  rule,  we  are  unable  to  find  any 
thing  in  the  evidence  independent  of  the  testimony  of  the  witness  ob- 
jected to,  which  would  authorise  us  to  say,  the  proof  afforded  by  the 
confessions  of  the  plaintiff,  in  relation  to  a  written  receipt  having  been 
given  to  the  agent  at  the  time  he  made  the  payment,  is  untrue.    It 
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derives  great  probability,  too,  from  its  being  in  conformity  with  the 
usual  m<^  of  doing  business.  Men  rarely  make  payments  on  account 
of  third  parties,  without  taking  written  acknowledgments  of  the  trans- 
action. We  think^  therefore,  the  defendants,  after  oflfering  proof  that 
a  written  receipt  had  been  given,  could  not  introduce  parol  evidence 
in  regard  to  the  payment,  without  accounting  for  the  receipt. 


Bonne  et  al.  v.  Powers.     Ill,  N.  S.  458. 

The  Spintsh  law  did  not  require  that  all  the  formalities  necessary  to  ^ivo  effeet  to  a  will 

should  ^>pear  on  the  £ice  of  it. 
If  a  will  be  not  Toid,  but  Toidable,  no  one  bat  the  heir  at  law  can  take  advantage  of  the 

defect. 
A  sale  not  signed  by  the  vendor,  cannot  be  the  basis  of  the  prescription  of  ten  years. 
In  prescription,  tijutt  title  is  necessarily  the  bams  of  good  faith, 

PARISH  Court  of  New  Orleans. 

PoRTEa,  J.y  delivered  the  opinion  of  the  court. 

The  petitioners,  as  heiis  of  P.  Bonne^  deceased,  otaim  from  the 
defendant,  a  tract  of  land,  situated  in  the  parish  of  New  Orleans,  of 
twenty  arpents  front;  which  they  allege  he  has  taken  possession  of 
without  any  title. 

The  defendant  pleads, 

1.  That  the  plaintiffs  are  not,  as  they  style  themselves,  the  natural 
children  of  P.  Bonne. 

2.  That  they  are  not  free  persons,  being  born  from  a  woman  slave 
at  the  time  of  their  birth. 

3.  That  they  are  not,  as  they  state  they  are,  testamentary  heirs  of 
P.  Bonne. 

4  That  he  has  been  in  possession  of  the  premises  in  question,  for 
more  than  ten  years,  in  virtue  of  a  just  title,  and  with  good  faith. 

5.  That  the  plaintiffs  have  received  from  their  mother,  the  price  of 
the  property  sued  for. 

6.  Thai  all  and  singular  the  allegations,  contained  in  the  petition, 
are  untrue. 

The  coiu't  below  decreed  the  land  to  the  plaintiffs,  but  condemned 
them  to  pay  the  purohase-money,  on  the  ground  that  they  were  heirs 
of  their  mother,  from  whom  the  defendant  had  bought. 
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The  defendant  appealed,  and  the  plaintiffs  have  asked  in  this  court 
that  they  be  Yelieved  against  that  part  of  the  judgment  which  directs 
them  to  pay  the  original  purchase-money  to  the  appellant. 

The  first  and  second  points  made  by  appellant,  have  been  aban- 
doned on  the  argument  In  support  of  the  third,  he  has  principally 
relied  on  alleged  defects  in  the  last  will  and  testament  of  the  plaintiffs' 
ancestor,  by  which  they  were  instituted  his  heirs.  The  principal  ob- 
jection has  been  drawn  from  a  rule  of  the  Spanish  Idw,  which  requires 
that  in  case  the  testator  does  not  speak,  nor  understand  the  language 
of  the  notary,  the  public  interpreter  shall  be  called  in;  and  in  case 
there  is  no  public  interpreter  in  the  place,  some  other  person  who 
understands  the  language  shall  be  required  to  assist  at  the  making  of 
the  will,  and  that  such  person  shall  be  duly  sworn  to  faithfully  ex- 
plain the  declarations  of  the  person  desirous  to  make  his  will.  Fe- 
brerOyp.  I,  cap.  I,  sect.  28,  no. 297. 

It  is  said  that  it  does  not  appear  on  the  face  of  the  testament,  that 
the  person  who  assisted  as  interpreter  was  a  public  officer  of  the  go- 
vernment, or  if  he  was  not,  that  he  was  duly  sworn  according  to  law. 

The  will  was  made  in  the  year  1799,  before  the  change  of  govern- 
ment. The  Spanish  law  did  not  require,  as  our  Code  does,  it  should 
appear  on  the  face  of  the  instrument  itself,  that  all  the  formalities 
necessary  to  give  effect  to  a  will,  previous  to  the  signature  of  the 
testator  and  the  witnesses,  had  been  complied  with.  Proof  of  this 
could  be  received,  when  the  testament  was  admitted  to  probate,  and 
the  execution  ordered.  This  we  are  bound  to  presume  was  furnished, 
when  the  competent  authority  directed  the  will,  under  which  the 
heirs  claim,  to  be  carried  into  effect.  So  long  as  this  judgment 
remains  unreversed,  and  the  validity  of  the  will  unimpeached  by  the 
heirs  at  law,  we  apprehend  that  a  third  person  who  detains  the  pro- 
perty of  the  deceased  has  not  a  right  to  contest  it.  The  rule  of  re* 
inter  alias  acta  non  nocet  does  not  apply  to  a  case  like  this.  The  will 
is  not  introduced /?er  se  as  binding  on  the  rights  of  third  parties,  but 
as  a  fact  in  tracing  title,  as  constituting  a  part  of  the  muniments  of  an 
estate.  If  it  were  on  the  face  of  it  absolutely  null  and  void,  it  would 
then  perhaps  give  rise  to  a  different  question,  the  party  in  possession 
might  say,  it  could  produce  no  effect,  hie  tuus  titutus^  revera  tituius 
non  est.  What  you  offer  does  not,  nor  cannot  transfer  the  right  of 
your  ancestor,  and  therefore  you  cannot  claim  from  me,  what 
belonged  to  him.  But  this  will  is  not  on  the  face  of  it  null  and  void; 
it  is  merely  voidable.  It  therefore  does  transfer  the  right  of  the  an- 
cestor, unless  set  aside  and  annulled,  by  those  to  whom  the  succession 
would  have  devolved,  in  case  the  testament  had  been  made.  Mer- 
lin's Rep.  de  Juris,  vol.  8,  verba  Nuilitif  660,  sect.  3;  Breedlove  & 
Bradford  v.  Turner,  9  Mar  tiny  377;  Barr  v.  Gratz,  4  Wheaton,  213, 
220. 

The  next  question  to  be  decided,  is  presented  by  the  plea  of  the 
defendant,  that  he  has  acquired  a  title  to  the  premises  by  prescription. 
As  thirty  years  have  not  elapsed  since  he  entered  into  possession,  it  is 
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necessary  for  the  validity  of  this  pretension,  that  he  should  show  a 
just  title,  and  good  faith.  In  support  of  the  first,  which  is  necessarily 
the  basis  of  the  latter,  he  presents  a  public  act,  which  purports,  that 
the  testamentary  executrix  of  the  will  under  which  the  plaintiffs 
claim,  and  one  Francisco  de  Rua,  her  atttorney  in  fact,  had  sold  to 
the  defendant  the  premises  now  in  dispute,  as  part  of  the  succession 
of  the  ancestor  of  the  petitioner.  To  this  title  the  plaintiffs  have  ob- 
jected, and  we  think  correctly,  that  the  instrument  not  being  signed 
by  the  executrix,  nor  by  any  person  for  her,  it  is  null,  and  cannot  be 
a  just  title,  on  which  to  base  prescription. 

I'he  last  point  is  disposed  of  by  that  just  decided.    The  act  is  no 
better  evidence  of  the  receipt  of  the  purchase-money,  than  it  is  of  the 
sale.    One  of  the  heirs.  Rosette,  having  discontinued  since  the  com- 
mencement of  this  action,  judgment  must  be  rendered  in  favor  of 
those  who  have  persisted  in  their  claim. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  reversed,  avoided  and  annulled,  and,  proceed- 
ing to  give  such  judgment  here,  as  in  our  opinion  ought  to  have  been 
given  in  the  court  below,  it  is  ordered  and  decreed,  that  the  plaintiffs 
Jean  Baptiste,  Jacques,  Charles,  Manuel,  and  Adelaide,  do  recover  of 
the  defendant,  five-sixths  of  the  premises  claimed  in  the  petition, 
with  costs  in  both  courts. 

Morelf  for  the  plaintiffs. 

Dennis  J  for  the  defendiint. 


Plauche  v.  Plauche.     Ill,  N.  S.  463. 

COURT  of  Probates  of  New  Orleans. 

The  curator  should  be  adjudged  ten  per  cent  per  annum  on  the 
revenue  produced  by  the  estate  of  the  heir  while  under  his  manage- 
ment. 
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Fougard  v.  Tourregaud-     III,  N.  S.  464. 

Certificate  of  notary  under  the  act  of  1821,  is  not  evidence  unless  the  forms  prescribed  by 

statute  have  been  strictly  pursued. 
But  if  received  without  objection  it  is  legal  evidence. 
If  a  paper  be  evidence  of  one  fact,  and  not  of  another,  it  will  be  presumed  to  have  been 

read,  to  prove  that  which  could  be  legally  established  by  it. 

PARISH  Court  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  is  sued  as  endorser  of  a  promissory  note.  He  pleads 
want  of  notice  of  protest;  that  the  note  had  been  secured  by  a  mort- 
gage on  property,  which  the  plaintiff  in  this  suit  had  permitted  to  be 
sold  on  an  execution  against  her;  and  that  as  she  had,  by  her  own 
act,  deprived  herself  of  the  power  to  make  a  cession  of  the  right 
accessary  to  the  note,  she  cannot  recover  from  the  defendant. 

On  the  trial,  the  plaintiff  offered  as  evidence  of  notice  of  the  protest, 
a  declaration  of  a  notary  public,  made  in  pursuance  to  an  act  of  the 
legislature  of  the  state,  approved  the  14th  of  February,  1821,  entitled 
"  An  act  concerning  protests  of  bills  of  exchange  and  promissory 
notes,  and  notices  to  be  given  to  drawers  and  endorsers."  The 
defendant  did  not  object  to  its  introduction,  till  after  the  evidence  was 
gone  through;  but  called  on  the  judge  to  charge  the  jury,  that  the 
declaration  was  not  legal  evidence  of  notice,  as  it  had  not  been  drawn 
up  in  the  form  prescribed  by  law.  The  judge  refused  to  direct  the 
jury  as  prayed  for,  and  the  defendant  excepted  to  his  opinion. 

This  act  of  the  legislature  makes  a  great  innovation  on  the  rules  of 
evidence.  It  renders  men  responsible  to  any  amount,  on  the  mere 
declaration  of  others,  and*  waives  the  solemnity  of  an  oath  in  regard 
to  facts  which  are  matters  en  pais.  Such  a  law  cannot  receive  too 
rigid  a  construction,  and  he,  who  claims  the  benefit  of  it,  should  bring 
himself  within  its  letter. 

That  principle  we  should  not  fail  to  apply  to  this  case,  had  the 
proceedings  in  the  court  below  enabled  us  to  do  so.  But  as  has 
been  already  stated,  the  certificate  or  declaration  of  the  notary,  was 
received  in  evidence  without  opposition,  and  once  permitted  to  go  to 
the  jury  there  could  be  no  further  question  in  regard  to  its  legality; 
the  only  thing  to  be  examined  was  its  effect:  whether,  in  other  words, 
it  was  sufficient  to  satisfy  the  minds  of  the  jury  of  the  truth  of  the 
facts  therein  stated,  and  of  that,  they,  and  not  the  court,  were  the 
judges.  Whether  the  statement  was  worthy  of  credit,  did  not  depend 
on  the  form  in  which  it  was  written,  though  the  legality  of  admitting 
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it  as  evidence  did.  Highlander  v.  Fluke,  5  Martin^  459;,Babineau  v, 
Cormier,  1  Marlin^  456;  Pannell  v,  Coe,  Ibid,  614;  M'Neely  v. 
M'Neely,  Ibid,  646. 

The  defendant,  however,  insists,  that  without  contesting  the  correct- 
ness of  this  rule,  he  does  not  come  within  its  operation,  because  the 
paper  oflFered  here  was  evidence  of  the  protest,  as  well  as  evidence  of 
the  notice  of  that  protest:  that  he  could  not  have  objected  to  it  as 
proof  of  the  former,  and  that  consequently  no  assent  can  be  presumed 
on  his  part,  that  it  should  be  received  as  evidence  of  the  latter,  it 
being  a  well  established  principle  in  this  court,  that  when  a  paper  is 
introduced,  which  is  legal  proof  of  one  fact,  and  not  of  another,  it  can 
never  be  assumed  it  was  read  to  establish  any  thing  which  by  law 
could  not  be  proved  by  it.     Breedlove  el  al.  v.  Turner,  9  Martin^  380. 

This  exception  is  certainly  correct,  but  the  application  of  it  is  not 
well  founded.  The  protest  was  proved  by  the  original  instrument  of 
protest.  The  introduction  of  the  copy,  with  the  declaration  of  the 
notary,  that  he  had  given  due  notice  to  the  endorsers,  cannot  be  pre- 
sumed to  have  been  for  the  purpose  of  establishing  that  the  note  had 
been  protested.  Unless  we  supposed  the  plaintiff  wished  to  prove 
one  fact  twice,  and  not  to  prove  another,  equally  as  essential  to  his 
right  of  recovery. 

We  are  unable  to  perceive  any  weight  in  the  second  ground  of 
defence,  taken  by  the  defendant.  He  was  a  party  to  the  suit,  in 
which  the  slave  he  now  claims  a  cession  of,  was  sold.  The  proceeds 
of  that  sale  have  been  applied  to  his  credit,  for  had  not  the  price 
been  deducted,  he  would  have  been  responsible  for  the  whole  amount 
of  the  note. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  afSrmed,  with  costs. 

Morely  for  the  plaintiff. 

Barbin,  for  the  defendant. 


■«^_kl^MMk>l 


Dutillet  I'.  Dutillet's  Syndics.     Ill,  N.  S.  468. 

The  act  of  1813«  in  that  part  which  requires  the  registry  of  marriage  contracts  thereto^ 
ibre  passed,  to  be  recorded  within  a  year  from  the  passage  of  the  act«  &c  &.C  is  not 
nnoonstitutional  as  regards  the  constitution  of  the  United  States. 

PARISH  Court  of  New  Orleans- 
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Martin,  J.,  delivered  the  opinion  of  the  court. 

The  only  question  presented  to  us  is  the  constitutionality  of  that 
part  of  the  act  of  1813,  chap.  14,  1  Martinis  Digest ,  700,  which 
requires  marriage  contracts  heretofore  passed,  to  be  recorded  within 
a  year  from  the  passage  of  the  act,  and  declares,  that  such  marriage 
contracts,  as  may  not  be  recorded  accordingly,  shall  thereafter  have 
no  effect,  except  between  the  parties  thereto. 

It  is  urged,  the  Civil  Code  has  provided  that  *'  the  law  disposes, 
for  the  future  only;  it  cannot  have  any  retrospective  effect;"  Civil 
Code,  4,  art.  7;  that  the  constitution  of  the  state,  and  that  of  the  United 
States,  inhibit  the  passage  of  ex  post  facto  laws  and  of  laws  impair- 
ing the  obligation  of  contracts. 

We  have  not  examined  whether  the  act  of  1813  be  in  opposition 
to  the  Code ;  because  if  it  be,  it  abrogates  it,  leges  posterioreSy  priores 
contrarias  abrogant. 

It  is  settled  by  the  highest  judicial  authority  in  these  states  that  the 
expression,  ex  past  facto  laws,  in  the  constitution  of  the  United  States, 
must  be  understood  as  cot^fined  to  criminal  cases,  3  Dallas,  386,  and 
we  think  that  its  technical  meaning  is  the  one,  in  which  the  expres- 
sion is  used  in  the  constitution  of  this  state. 

So,  the  question  reduces  itself  to  the  inquiry  whether  the  provision 
be  void,  as  impairing  the  obligations  of  a  contract. 

On  this  point  we  cannot  be  aided  by  decisions  of  the  British  courts, 
and  very  little  more  by  those  of  the  French. 

The  power  of  the  legislator  over  every  article  of  property,  in  action 
or  possession,  and  to  make  private  rights  yield  to  public  exigencies 
is  admitted;  and,  he  who  seeks  to  enforce  his  rights  by  law  must 
submit  to  the  regulations  established  by  the  legislator  for  the  general 
welfare. 

Every  civilised  country  has  seen  fit  to  establish  some  law  pre- 
scribing a  limited  time,  within  which  rights  should  be  asserted.  This 
law  the  civilians  justly  call  Patrona  hufnani  generis.  In  this  coun- 
try, various  terms  are  fixed,  from  one,  to  thirty  years.  This  time 
does  not  impair  the  obligations  of  contracts,  although  it  destroys  the 
legality  of  such  obligations,  reducing  them  from  legal  and  moral 
obligations  to  mere  moral  obligations.  Public  tranquillity  requires 
that  latent  claims  should  not  spring  up,  at  distant  times  to  destroy 
the  tranquillity  of  individuals;  that  every  creditor  should  disclose  his 
demand  in  due  time. 

In  the  present  case,  the  legislator  has  considered  that  there  were 
in  this  state  many  latent  or  tacit  mortgages,  which  greatly  obstructed 
the  commerce  or  mutation  of  property;  that  these  concealed  claims 
were  often  a  snare  to  the  unwary.  They,  therefore,  ordered,  that  in 
future,  they  should  not  exist;  but,  that  the  creditors  of  them  should 
publicly  announce  them  to  the  world  by  registering  in  an  office  to 
which  easy  access  could  be  had.  The  standing  claims  could  not  be 
submitted  to  any  regulation  antecedent,  but  time  was  given  for  the 
holders  of  them  to  proclaim  them  to  the  worlds  and  the  obligation 
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was  imposed  on  them  to  register  them.  But  as  a  law  is  ineffectual 
without  a  sanction^  it  was  provided  that  the  party,  who  should,  in 
violation,  conceal  his  claim  by  refusing  or  neglecting  to  record  it, 
should  not  have  any  benefit  of  it,  to  the  injury  of  third  persons,  of 
those  who  were  not  parties  to  the  contract,  in  which  such  claim 
originated. 

This  appears  to  us  a  provision  of  the  nature  of  an  act  of  limitation, 
one  which,  according  to  our  jurisprudence,  does  not  impair  the  obli- 
gation of  a  contract. 

If  A  has  promised  to  B  to  pay  him  a  sum  of  money,  by  a  promis- 
sory note,  a  late  law  of  this  state  says  A  must  sue,  assert  his  claim 
against  B,  within  a  limited  time  or  he  will  be  barred;  theretofore  the 
time  was  thirty  years,  it  is  now  reduced  to  six,  and  the  law  will 
operate  six  years  after  ^  its  promulgation,  on  notes  executed  long 
before  it.  Is  not  this  adding  and  imposing  a  new  condition,  which 
was  not  thought  of  by  the  parties,  at  the  time  of  the  contract?  Surely 
it  is;  but  it  operates,  it  is  said,  on  the  remedy  alone,  the  legal  remedy. 
Take  away  the  legal  remedy  from  the  legal  and  moral  obligation  of 
a  contract,  it  is  reduced,  impaired  to  a  mere  moral  obligation;  and 
this  is  right,  because  the  legislature  has  thought  public  exigency 
demanded  it.  Now  in  the  present  case,  the  legislature,  reviewing 
the  evils  resulting  from  certain  claims  being  suffered  to  be  concealed, 
has  required  not  that  they  should  be  asserted  by  suits,  within  a  limited 
time,  but  they  should  be  recorded.  This  we  consider  the  legitimate 
exercise  of  legitimate  power.  They  had  a  right  to  compel  holders  of 
such  claims  to  exhibit  them  to  the  public.  They  had  also  a  right  to 
compel  obedience  to  their  command,  and  a  denial  of  any  remedy 
against  persons  not  parties  to  the  contract,  was  the  means  they  re- 
sorted to.  They  viewed  it  within  the  scope  of  their  constitutional 
power. 

If  it  clearly  appeared  to  this  tribunal  that  the  constitutional  bar- 
riers had  been  overleaped,  it  would  become  our  duty,  and  we  hope, 
we  would  have  the  firmness,  to  say  so.  We  would  lament  the 
necessity  of  differing  in  opinion  with  the  legislature  of  the  state,  but 
its  opinion  could  not  stand  between  our  consciences  and  our  God. 
We  would  respect  it,  but  we  would  deliver  our  own.  On  the  most 
mature  reflection,  we  conclude  it  is  our  duty  to  give  our  aid  to  the 
execution  of  the  law. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed,  with  costs. 
De  Jirnias^  for  the  plaintiff. 
Dennis^  for  the  defendant. 
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Bradford's  Curator  v.  Beauchamp.     Ill,  N.  S.  473. 

THIRD  District. 

A  curator  may  demand  the  succession  of  his  intestate's  son,  who 
died  in  his  father's  lifetime:  the  right  of  intestate  was  vested  by  law 
and  required  only  to  be  exercised  by  the  apprehension  or  possession 
of  the  property  of  the  estate;  it  required  no  formal  acceptance.  If  it 
did,  the  succession  is  accepted  by  the  present  suit. 

The  validity  of  a  will,  which  has  not  been  presented  to  the  judge 
of  probates,  will  not  be  inquired  into  in  the  district  court. 

Till  such  a  will  has  been  so  presented,  it  cannot  authorise  pre- 
scription. 


Faurie  et  aL  v.  Millaudon  et  al.     Ill,  N.  S.  476. 


The  directore  of  a  bank,  even  after  Uie  expiration  of  its  charter,  are  not  suable  bj  any 
number  of  stockholders  to  answer  particular  charges  of  fraud  or  mismanagement  in 
damages. 

THIRD  District. 

Martin,  J,,  delivered  the  opinion  of  the  court. 

The  plaintiffs,  stockholders  of  the  Planters'  Bank,  allege  that  the 
defendants^  whom  they  had  appointed  directors  of  said  bank,  have 
so  mismanaged  its  concerns,  in  violation  of  their  duty,  and  its  charter, 
that  the  plaintiffs  have  not  only  been  deprived  of  any  dividend  or 
profit,  but  their  shares  have  become  of  very  little  or  no  value.  Facts 
of  positive  fraud  and  collusion,  by  which  an  immense  loss  has  accrued, 
are  stated.  It  is  further  alleged,  that  the  defendants,  after  the  expira- 
tion of  their  time  of  service  as  directors,  continued  themselves,  with- 
out authority,  in  the  management  of  the  funds  of  the  bank;  that  by 
this  misconduct  and  the  inability  of  the  bank  to  pay  its  notes,  the 
charter  has  been  forfeited  and  the  corporation  dissolved.  The  petition 
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concludes  that  the  petitioners  may  be  respectively  awarded  the  price 
of  Iheir  respective  shares,  with  damages. 

The  general  issue  was  pleaded;  the  defendants'  liability  or  ac- 
countability to  the  plaintiffs,  and  the  dissolution  of  the  corporation, 
were  denied. 

The  district  court  was  of  opinion  that  "  the  charter  of  the  bank  is 
still  in  force,  and  until  it  expires  or  be  declared  void  by  a  competent 
authority,  no  action  can  be  maintained  by  any  member  of  it  against 
another."     The  petition  was  accordingly  dismissed. 

At  the  hearing  we  stopped  the  counsel  of  the  defendants,  being 
clearly  of  opinion  that  the  action  is  not  maintainable. 

The  district  judge  was  certainly  correct,  the  case  being  as  he  stated 
it,  that  of  a  corporation  still  in  existence. 

The  counsel  for  the  defendants,  however,  urges,  that  in  the  argu- 
ment, which  is  to  be  as  on  a  demurrer,  the  dissolution  of  the  corpora- 
tion being  averred,  must  be  assumed. 

Taking  it  so,  the  parties  stand  exactly  in  the  situation  of  members 
of  a  firm,  whose  partnership  has  expired. 

In  such  a  case  nothing  is  more  clear,  than  that  the  acting  partners 
are  not  accountable  to  the  others,  much  less  to  a  number  of  them,  even 
the  majority  or  more,  for  any  particular  transaction,  singly,  nor  any 
number  of  transactions,  but  only  for  that  balance,  which  after  a  set- 
tlement of  accounts,  shall  appear  due;  and  that  the  account  ought  to 
be  rendered  in  presence  of  all  the  partners,  who  must  be  made  defen- 
dants, if  they  are  unwilling  to  be  plaintiffs. 

We  held,  in  the  western  district,  that  a  partner  has  no  action 
against  another,  except  to  make  him  account  until  a  final  settlement 
takes  place,  and  then  for  the  balance  that  appears  due.  Drumgoole 
V.  Gardner  et  aL,  10  Martin^  435.  And  since,  that  a  partner  has  no 
right  to  be  paid,  until  all  claims  against  the  partnership  are  dis- 
charged. Ward  V.  Brandt  et  aly  11  Martin^  333.  In  Ozeas  v. 
Johnson,  C.  J.  Tilghman  of  Pennsylvania,  set  aside  a  verdict  (which 
he  considered  correct  on  the  merits)  obtained  by  a  partner  against 
another,  on  the  sole  ground  that  there  was  no  proof  that  the  parties 
had  settled  the  accounts  of  the  partnership,  and  that  all,  that  either 
partner  is  entitled  to,  is  his  share  of  what  ought  to  remain  after  the 
partnership  debts  are  paid.  1  Binney,  193;  Smiths.  Barron,  2  D. 
&  E.  478. 

Admitting,  therefore,  that  all  that  is  alleged  is  true,  the  defendantsS 
are  accountable  for  the  loss  their  fraud  or  ill  conduct  has  occasioned 
to  the  stockholders;  but  the  sum  they  thus  owe  is  part  of  the  common 
fund,  which  is  not  to  be  divided  till  the  debts  of  the  partnership  are 
paid,  and  a  balance  struck. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 

Livermore  and  EnstiSj  for  the  plaintiffs. 

Wagaman  and  Orymes^  for  the  defendants. 


136  SUPREME  COURT. 


Exnicios  v.  Weiss.     Ill,  N.  S.  480. 

SECOND  District 

The  attestation  of  a  parish  judge  is  legal,  although  he  subscribes 
himself  A  B  judge,  and  not  A  B  parish  judge. 

The  vendee  is  not  disturbed  by  the  recovery  of  the  land  by  an 
adverse  claimant  in  a  suit,  in  which  the  former  was  not  a  party. 

An  injunction  will  not  be  dissolved  although  originally  improperly 
granted,  if  it  appear  that  a  subsequent  event  will  require  it  to  issue, 
if  dissolved. 
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Johnson  et  al.  v.  Sterling.     Ill,  N.  S.  483. 

THIRD  District. 

If  debts  be  assigned  as  collateral  security,  by  public  act,  the  assignee 
is  not  obliged  to  use  the  same  diligence  as  the  endorsee  of  negotiable 
paper. 

An  agreement  that  the  expenses  of  collection  shall  be  borne  by 
the  assignor,  does  not  authorise  the  assignee  to  charge  a  fee  for  his 
own  trouble. 

The  case  of  Flower  v.  M'Micken  was  one,  in  which  the  plaintiff 
undertook  to  use  all  the  necessary  steps  for  the  collection  of  the  debt 
without  delay;  here  there  was  no  such  stipulation,  the  debts  were 
assigned  as  collateral  security  and  plaintiffs  might  collect  them  at  any 
time  since  the  assignment. 

For  the  calculation  of  interest,  the  principle  is  quoted  from  Hynson 
V,  Madden  et  aly  1  N.  S.  571. 


12^ 
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Aubert  v.  Buhler  et  al.    Ill,  N.  S.  489. 

A  twelre  months*  bond  is  not  void  if  taken  for  more  than  the  property  sold  for. 

Sheriff  may  amend  his  return  afler  a  contest,  in  which  its  validity  is  attacked. 

A  sheriff  may  return  a  writ  of  execution  afler  the  return  day. 

Purchasers  at  sheriffs*  sales  cannot  bo  affected  by  irrcgrularities  which  occur  after  the  sale. 

If  a  levy  be  made  be&re  the  return  day,  a  sale  may  be  made  after. 

THIRD  District. 

PoRTERy  J.y  delivered  the  opinion  of  the  court. 

This  case  originated  in  an  application  for  an  injunction,  and  the 
grounds  on  which  it  is  prayed  for,  are  stated  in  the  petition  to  be: 
That  on  an  execution  issued  in  favor  of  the  heirs  of  Davenport  v. 
Charles  Cousinard  and  others,  one  of  the  defendants  in  that  suit  be- 
came the  purchaser  of  a  slave  named  Phillis,  for  the  sum  of  599 
dollars  and  87  cents,  for  which  he  gave  his  bond  to  the  sheriff,  at 
twelve  months,  for  600  dollars,  and  the  present  plaintiff  became 
surety  thereto.  That  the  writ  under  which  this  property  was  sold, 
was  returnable  on  the  I9th  day  of  April,  1823,  and  the  sale  took 
place  on  the  21st  of  that  month.  That  the  writ  was  not  returned 
into  the  office  of  the  clerk  of  the  court  out  of  which  it  issued  until  the 
19th  of  April,  1824,  nor  the  bond  until  the  20th  of  August  of  the 
same  year.  That  the  principal  in  the  obligation  has  property  enough 
to  satisfy  the  same;  and  that  the  plaintiff  is  ready  to  famish  money 
to  have  the  discussion  of  said  property  carried  into  effect.  By  reason 
of  all  which  premises  it  is  prayed  that  the  bond  may  be  declared  null 
and  void;  that  the  defendants  may  pay  damages  for  illegally  pro- 
ceeding to  seize  the  plaintiff's  property,  and  that  an  injunction  may 
issue  restraining  them  from  all  further  proceedings,  until  the  final 
judgment  of  the  court  in  the  cause. 

The  defendants  pleaded  the  general  issue.  The  court,  on  hearing, 
dissolved  the  injunction,  and  the  plaintiff  appealed. 

The  following  grounds  have  been  relied  on  in  this  court,  to  obtain 
a  reversal  of  the  decision  of  that  of  the  first  instance. 

1.  The  twelve  months'  bond  is  taken  for  a  greater  amount  than  the 
debt,  interest  and  costs,  and  therefore,  illegal. 

2.  That  as  the  sheriff  did  not  pass  the  sale,  and  take  the  bond  until 
after  the  return  day  of  the  ^eri  facias  had  been  out,  and  the  writ 
expired,  the  bond  was  null  and  void. 

3.  That  the  bond  has  not  the  force  of  a  judgment,  (eVen  supposing 
it  in  other  respects  valid,)  it  not  having  been  returned  with  the  execu- 
tion, as  the  law  requires. 
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4.  Property  specially  mortgaged,  should  be  first  discussed . 
And  lastly,  that  the  court  below  erred  in  permitting  the  sheriff  to 
amend  the  defect  in  his  return. 

I.  In  support  of  the  first  position  it  has  been  contended,  that  a  bond 
of  this  description  can  only  be  valid,  by  virtue  of  the  statute  which 
creates  it,  and  that  the  act  does  not  authorise  the  sheriff  to  take  a 
bond  for  more  than  the  debt  and  interest.  Acts  of  1817,  sect.  14  and 
15,  p.  36. 

The  objection  is  neither  supported  by  law,  nor  by  the  facts  as  proved 
in  evidence.  Were  the  allegations  in  the  petition  true,  the  obligation 
would  still  have  been  good  for  the  sum,  for  which  the  property  was 
really  sold.  A  mere  clerical  error  of  the  kind  woukl  not  avoid  it. 
9  Cranch,  28;  5  Martin^  193.  It  appears,  however,  there  was  in 
truth  no  error  in  the  bond,  the  mistake  arose  from  the  sheriff's  relura* 
ing  he  had  sold  the  property  for  twelve  and  a  half  cents  leas  than  the 
sum  for  which  it  was  adjudged.  It  was  objected  in  the  eourt  below, 
and  the  objection  has  been  renewed  here,  that  the  district  eourt  erred 
in  permitting  the  sheriff  to  amend  his  return,  after  a  contest  had 
arisen  in  which  the  regularity  of  his  poreceedings  was  coUajtemlly 
involved.  We  think,  however,  the  court  acted  legally,  in  permitting 
the  error  to  be  corrected.  If  the  amendment  was  in  conformity  to 
the  truth  of  the  case,  it  would  have  been  a  great  hardship  on  the 
plaintiff  in  execution,  to  have  made  him  suffer  from  the  mistake  of 
the  officer.  If  false  tiie  sheriff  is  Uable  to  an  action,  for  these  altera* 
tions  are  made  at  his  peril.  The  following  cases  will  show  how 
liboal  the  courts  of  ^ur  sister  states  are,  in  allowing  amendments  of 
this  kind;  in  some  of  the  instances  we  refer  to,  the  indulgence  was 
extended  further  than  that  which  was  accorded  here.  1  Johnson's 
Cases,  31;  5  Johnson^dd;  dJl^id.  364;  3Caine8,98;  1  Co  wen's  Rep, 
413;  11  Mass.  Rep.  413,  477;  1  Taunton,  322. 

II.  The  second  ground  on  which  the  appellant  relies,  has  been 
sustained  on  the  15th  section  of  the  act  of  1817,  as  it  is  commonly 
called;  by  which  it  is  provided,  the  sheriff  shall  make  return,  on  or 
before  the  xetum  dav«  The  letter  of  the  law  it  is  said  must  be 
puraned,  and  the  bond  is  nnll  and  void,  because  the  directions  of  the 
statute  have  mA  been  strictly  puxaued.  Acts  of  1817,  36,  sect.  15, 
Civil  Code,  4, 13. 

The  provisions  of  the  act  referred  to,  in  relation  to  the  period 
widain  which  sherif&  should  return  writs  of  execution,  were  made 
for  the  benefit  of  the  plaintiff,  and  to  remedy  an  evil  sensibly  felt 
previous  to  the  passage  of  the  law,  of  these  officers  holding  back  writs, 
and  failing  to  pay  over  the  money  made  on  them.  The  construction  ^ 
contended  for,  would  increase,  rather  than  diminish  the  evil  intended 
to  be  remedied.  It  would  create  a  greater  delay  than  that  which 
arose  out  of  the  earlier  provisions  on  this  subject,  deprive  the  plaintiff 
entirely  of  the  benefit  of  Ms  execution,  and  Uxroe  him  to  take  out  a 
new  one.  Nor  would  the  evil  cease  here;  it  would  be  still  more* 
disastrous  to  the  defendant;  for^  if  the  wsit  were  null  and  void  by  .not 
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being  returned  on  the  day  fixed  by  law,  it  would  then  follow  the 
money  might  be  made  a  second  time  on  the  alias  writ  of  execution. 
A  principle,  the  adoption  of  which  would  bring  with  it  such  strange 
consequences,  cannot  receive  the  sanction  of  this  court  And  even 
admitting  the  doctrine  to  be  as  contended  for,  between  plaintiff  and 
defendant,  we  are  clear,  that  as  the  purchaser  cannot  be  affected  by 
any  irregularities  of  the  officer  in  relation  to  the  writ,  which  may 
occur  subsequent  to  the  sale  of  the  property;  he  has  no  right  to  set 
these  irregularities  up  as  a  defence  against  paying  the  purchase- 
money.  AH  that  concerns  him  is,  that  the  proceedings  previous  to 
the  sale  have  been  legal,  and  that  he  obtain  a  conveyance  in  due 
form  of  law.  Whether,  say  the  Supreme  Court  of  the  United  States, 
in  a  case  very  similar  to  this,  the  marshal  makes  a  correct  return, 
or  any  return  at  all  to  the  writ,  is  immaterial  to  the  purchaser. 
4  Wheaton,  506. 

The  same  reasoning  applies  to  the  objection  raised,  on  the  ground 
that  the  bond  was  not  returned  into  the  office  at  the  time  directed  by 
the  act  of  the  general  assembly;  it  is  a  question  with  which  the  plain- 
tiff in  this  suit  has  nothing  to  do. 

The  only  part  of  the  objection  contained  in  the  second  ground  pre- 
sented by  the  plaintiff,  which  requires  an  attentive  consideration,  is 
that  which  objects  to  a  want  of  title,  from  the  return  day  of  the  writ 
having  expired,  at  the  time  the  sale  was  made  by  the  sheriff.  The 
facts,  on  which  this  objection  rests,  do  not  appear  very  clearly  from 
the  record,  for  neither  in  the  return  of  the  ^sheriff,  nor  in  the  deed  of 
conveyance,  is  it  stated  on  what  day  the  adjudication  took  place. 
We  are  left  to  presume  it  from  the  date  of  the  bond,  which  the  law 
requires  to  be  taken  at  twelve  months,  with  interest  from  the  day  of 
sale.  This  we  have  concluded,  though  not  without  some  hesitation, 
is  sufficient  to  authorise  us  to  examine  the  correctness  of  the  objection 
relied  on. 

The  ancient  laws  of  the  country  can  afford  us  little  aid  in  settling 
this  question;  the  form  of  the  writ  under  the  Spanish  practice,  and 
mode  of  executing  it,  being  so  entirely  different  from  that  introduced 
by  the  act  establishing  our  courts,  and  regulating  their  proceedings, 

It  is  a  well  established  principle  in  that  country  from  whose  juris- 
prudence we  have  taken  the  name,  and  with  some  slight  alterations 
the  form  of  our  writ  of  fieri  facias,  that  if  a  levy  be  made  under  a 
writ  of  execution  before  the  return  day,  the  sheriff  may  proceed  to 
sell  afterwards.  It  has  been  objected,  that  as  our  laws  contain  no 
provision  for  issuing  a  writ  similar  to  that  of  venditioni  exponas^ 
such  an  extension  cannot  be  given  to  the  writ  o{  fieri  facias  here. 

But  the  authority  to  sell  under  that  writ  after  the  return  day,  as 
practised  in  our  sister  states,  is  founded  on  considerations  totally  dis- 
tinct from  the  existence  of  other  process.  That  of  venditioni  expo- 
nas generally  goes  when  ihe  fieri  facias  has  been  returned;  and  the 
case  in  which  it  is  most  frequently  used  is,  where  the  officer  returns 
that  the  goods  seized  by  him  remain  unsold  for  want  of  buyers.    If, 
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however,  he  can  make  a  sale  under  the  first  writ,  though  the  return 
day  should  'have  expired;  the  authorities  are  most  express  he  may 
do  so.  Public  convenience  is  much  in  favor  of  a  similar  rule  being 
adopted  here,  and  we  see  nothing  in  the  statute  that  forbids  it.  The 
provision  which  directs  the  writs  to  be  returned  on  or  before  the  re* 
turn  day,  was  made,  as  has  been  already  shown,  for  the  benefit  of 
the  plaintiff,  and  if  he  choose  to  waive  it,  and  permit  the  sheriff  to 
proceed  and  finish  with  what  he  has  commenced,  the  other  parties 
cannot  object.  If  a  contrary  doctrine  were  recognised,  it  would  in 
its  operation  delay  the  plaintiff,  and  expose  the  defendant  to  addi- 
tional costs.  The  case  of  Crocket  v.  Watkins,  was  quite  different 
from  the  present;  there  the  sheriff  advertised  the  property  at  periods 
other  than  those  fixed  by  law.  4  Mar  tiny  540;  2  Dunlap's  Practice, 
SOO;  2  Tidd's  Practice,  934;  2  Caines,243;  4  Wheaton,  506. 

III.  IV.  The  third  point  has  been  disposed  of  by  the  opinion  ex<> 
pressed  on  the  second;  the  fourth,  which  requires  discussion  of  the 
principal's  property  is  opposed  to  a  positive  provision  of  our  Code. 
Judicial  sureties  have  no  right  to  claim  it.    434,  art.  29. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Christy  J  for  the  plaintiff. 

Preston^  for  the  defendants. 


Gurlie  et  al.  v.  Coquet.     Ill,  N.  S.  498. 

An  appeal  lim  from  the  order  of  a  court  ordering  a  writ  of  aeizare  and  aale. 
The  plaintiff  cannot  proceed  at  once  by  the  ma  exeeutivo  and  via  ordinaria* 

FIRST  District. 

Mathxws,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  founded  on  several  promissory  notes  made  in  negotia- 
ble form,  and  is  instituted  by  the  endorsers  against  the  maker.  The 
plaintiffs  claim  also,  as  a  security  for  the  sum  due  by  the  said  notes, 
the  benefit  of  a  mortgage  given  on  certain  lots,  houses,  and  negroes, 
as  set  forth  in  their  petition;  alleging  that  it  was  executed  by  the 
defendant,  in  relation  to  the  contract,  which  gave  rise  to  the  negotia^- 
ble  notes  above  stated.  The  petition  commences  in  ordinary  form, 
and  sets  out  in  general  terms  the  causes  of  complaint  on  the  part  of 
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the  plaintiffs,  and  concludes  with  a  prayer  for  process  and  judgment 
in  the  usual  manner;  and  also  an  additional  prayer  for  an  order  of 
seizure  and  sale  of  the  mortgaged  property;  which  was  granted  by 
the  judge  a  quo.  The  defendant  on  appearing,  moved  the  court  to 
set  aside  the  order  of  seizure,  and  filed  his  answer,  by  which  he 
excepts  to  the  form  of  the  action  and  pleads  the  general  issue.  On 
hearing,  the  motion  to  annul  the  order  of  seizure  and  sale  was  over- 
ruled, and  the  defendants  appealed. 
The  appellees  contend  that  the  appeal  must  be  dismissed, 

1.  Because  no  appeal  lies  from  an  order  of  the  judge  below  given 
in  limine  litis. 

2.  Because  the  decree  of  the  district  court  by  which  tlie  defendant's 
motion  to  annul  the  order  of  seizure  was  overruled,  is  not  signed. 

3.  Because  the  first  two  points  made  by  the  appellant  before  this 
court,  were  not  made  in  the  court  below. 

The  first  ground  assumed  by  the  counsel  for  the  plaintiffs,  on  which 
he  claims  a  dismissal  of  the  appeal,  contains  in  it  the  question, 
whether  an  appeal  lies  directly  from  an  order  of  seizure  and  sale 
issued  by  any  of  the  inferior  courts  of  the  state?  This  question  has 
been  already  settled  in  the  case  of  Tilghman  v.  Dias,  12  Mar/m,  691; 
an  order  of  seizure  is  there  expressly  recognised  as  a  judgment;  and 
that  such  a  decree  is  final  in  its  nature  cannot  be  doubted.  It  is  also 
evident  that  if  erroneously  made,  it  might  do  an  irreparable  injury  to 
the  party  against  whom  it  may  be  pronounced. 

Considering  this  appeal  as  taken  directly  from  the  order  of  seizure 
which  was  signed,  we  deem  it  unnecessary  to  examine  the  appellant's 
second  ground,  for  a  dismissal,  which  rests  solely  on  the  want  of  sig- 
nature to  the  order  by  which  the  defendant's  rule  to  show  cause,  &c. 
was  discharged. 

If  the  reasons  urged  on  us  to  dismiss  the  appeal,  based  on  the 
ground  of  the  defendant's  not  having  expressly  alleged  in  the  court 
•  below,  the  points,  by  him  relied  on  in  this  court,  have  any  great 
weight  or'  importance  in  themselves,  in  relation  to  fairness  and  cor- 
rectness in  judicial  proceedings,  that  weight  is,  in  our  opinion  balanced 
by  the  plea  found  in  the  answer,  being  an  exception  to  the  manner 
and  form  of  the  suit. 

Admitting,  therefore,  the  appellant's  right  to  maintain  his  appeal, 
it  becomes  our  duty  to  inquire  into  the  correctness  and  legality  of  the 
proceedings  of  the  court  below.  The  object  of  the  appeal  is  a  rever- 
sal of  the  order  of  seizure  and  sale.  The  reasons  for  which  this 
reversal  is  claimed,  are  set  forth  in  the  appellant's  points  filed  in  the 
cause,  which  are  four  in  number:  but  being  of  opinion  that  he  ought 
to  prevail  on  the  first  two,  we  will  examine  these  only.  First,  he 
alleges  that  the  seizure  and  sale  were  improperly  ordered,  because 
the  plaintiffs  chose  to  sue;  and  were  obliged  to  sue  by  the  via  ordi^ 
naria.  Secondly,  because  both  modes  of  proceeding,  by  ordinary  suit 
and  order  of  seizure  and  sale,  cannot  be  maintained  at  the  same  time. 

The  summary  judicial  proceeding  in  our  courts  by  seizure  and 
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sale,  granted  in  the  first  instance,  in  limine  lilts,  on  authentic  instru* 
ments,  having  the  force  of  a  judgment,  known  to  the  Spanish  juris- 
prudence by  the  denomination  o{  juicio  executivo,  is  derived  to  us 
solely  from  that  jurisprudence,  and  must,  therefore,  be  entirely  under 
the  government  of  rules  to  be  found  in  those  laws  of  Spain  which 
were,  and  are  still,  binding  on  the  inhabitants  of  this  state.  So  little 
have  our  legislature  interfered  with  this  mode  of  proceeding,  that  it 
seems  yet  to  depend  exclusively  on  the  ancient  laws  of  the  country; 
to  these,  therefore,  we  must  resort  for  the  proper  solution  of  any 
question  which  may  arise  in  the  administration  of  justice  in  this 
mode.  According  to  the  doctrine  taught  by  these  laws,  the  Juicio 
executivo  is  an  extraordinary  judicial  remedy;  and,  on  pleading 
legal  exceplions,  is  easily  changed  into  the  via  or  juicio  ordinarioy 
unless  the  executive  way  be  pursued  slrictojiire.  The  same  facility 
appears  not  to  be  allowed  in  changing  the  pursuit  from  the  ordinary 
to  the  extraordinary  and  summary  judgment.  The  authorities  cited 
and  relied  on  by  the  appellant's  counsel,  it  is  believed,  support  his 
pretensions. 

It  appears  that  doubts  are  entertained,  whether  a  suitor  could,  be- 
fore having  commenced  his  action  in  the  via  ordinaria,  abandon  his 
pursuit  iu  that  way  on  paying  costs,  and  resort  to  the  via  executiva; 
but  the  opinion  seems  to  prevail,  that  a  creditor,  who  had  the  choice 
of  either  mode  of  proceeding,  and  has  chosen  the  ordinary,  cannot, 
after  the  conlestatio  litis,  abandon  that  and  pursue  the  extraordinary 
remedy,  without  the  acquiescence  of  the  debtor.  In  the  present  case, 
an  attempt  is  made  to  combine  the  two  actions,  ordinary  and  extra- 
ordinary; and  the  order  of  seizure  seems  to  have  been  granted 
before  the  answer  was  filed,  previous  to  which,  perhaps,  the  plain- 
tifls  would  have  been  at  liberty  to  dismiss  or  abandon  their  ^uit  in 
common  form,  and  pursue  the  via  executiva.  But  they  perti- 
naciously held  to  both,  until  the  contest  alio  litis;  and  cannot  now 
change  the  ordinary  action  into  the  juicio  executivo,  without  the 
consent  of  the  defendant. 

It  is  difiicult  to  imagine  any  thing  that  would  be  more  absurd  in 
judicial  proceedings,  than  to  allow  both  ways  to  be  pursued  at  the 
same  time.  The  object  of  a  suit  by  petition  and  citation,  in  the 
ordinary  mode  prescribed  by  our  laws,  is  to  obtain  judgment;  whilst 
a  resort  to  the  extraordinary  way,  by  immediate  order  of  seizure  and 
sale,  must  be  supported  by  something  which  has  the  force  and  efiect 
of  a  judgment. 

The  manner  of  proceeding  attempted  by  the  plaintiffs,  is  not  an 
attempt  to  cumulate  different  causes  of  action  into  one  suit,  but  to 
pursue  one  cause  of  action,  by  claiming  the  benefit  of  two  remedies 
for  a  single  wrong,  which  appears  to  us  to  be  unjust,  oppressive, 
contrary  to  reason,  and  of  course  contrary  to  law.  We  are  therefore 
of  opinion  that  the  plaintiffs  ought  not  to  be  allowed  to  proceed  on 
their  order  of  seizure,  but  must  be  confined  to  their  ordinary  suit, 
since  they  have  failed  to  dismiss  it  before  the  conlestatio  litis.    This 
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Opinion  is  based  on  the  supposition  that  the  via  executiva  might 
have  been  legally  pursued  by  them,  yet  that  is  a  question  not  decided 
by  us,  because  its  decision  is  not  necessary  in  our  present  judgment. 
See  the  authorities  cited  by  the  defendant's  counsel,  Curia  Phil,  via 
executiva^  no,  1  and  2,  and  FebrerOj  p.  2,  b.  3,  cap.  2,  no.  113  and 
115,  and  no.  73  of  cap.  1,  same  book.  Although  there  is  some 
apparent  contradiction  in  these  authorities,  we  believe  a  just  inter- 
pretation of  them  supports  the  decree  about  to  be  pronounced. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  order  of 
seizure  and  sale  in  this  case,  granted  by  the  judge  a  quo,  be  avoided, 
reversed  and  annulled,  and  that  the  cause  be  remanded  to  the  district 
court,  to  be  proceeded  in,  according  to  the  ordinary  and  legal  course 
of  actions  instituted  in  the  usual  form;  it  is  further  ordered,  that  the 
appellees  pay  the  costs  of  this  appeal  and  all  costs  occasioned  by  said 
order  of  seizure. 

Seghersy  for  the  plaintiffs. 

DenniSy  for  the  defendant. 


Young  V.  Gilly.     Ill,  N.  S.  504. 

l^ree-fourthe  of  the  creditors  who  are  placed  on  the  bilan,  muit  assent  to  the  respite,  in 

order  to  bind  the  absent  creditors. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  is  sued  as  surviving  partner  of  the  house  of  James 
Pryor  &  Co.  The  justice  of  the  claim  is  not  disputed,  but  it  is  ob- 
jected to  the  plaintiff^s  recovering,  that  the  defendant  has  obtained  a 
respite  from  his  creditors  of  one,  two,  and  three  years. 

The  district  court  gave  judgment  in  favor  of  the  petitioner  for  the 
amount  claimed,  with  interest  from  judicial  demand  and  costs  of  suit, 
but  directed  the  execution  to  be  suspended,  until  the  respite  should 
have  expired.    The  plaintiff  appealed. 

The  record  in  the  case  of  the  defendant  against  his  creditors,  praying 
for  this  respite,  does  not  come  up,  but  there  is  among  the  documents 
filed,  the  following  agreement  signed  by  the  counsel  in  this  cause. 

The  original  petition  was  filed  on  the  19th  of  May,  1824. 

The  petition  did  not  contain  the  name  of  a  single  creditor.     A  stay 
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of  proceedings  was  ordered  the  same  day,  and  the  creditors  ordered 
to  meet  on  the  23d  of  June. 

On  the  19th  of  June,  a  supplemental  petition  was  filed,  containing 
the  names  of  the  creditors,  and  a  statement  of  the  amount  due  to 
each. 

The  amount  of  debts  due  by  Gilly  was  31,860  dollars,  73  cents,  and 
due  to  eighty-eight  different  persons. 

The  creditors  who  met,  were  sixteen  in  number,  and  the  amount 
of  their  debts,  as  stated  in  the  schedule,  is  only  4908  dollars,  3  cents. 
It  appears  from  the  original  petition,  the  plaintiff  prayed  to  be  per- 
mitted to  file  a  supplementary  petition  and  schedule,  which  were 
afterwards  filed. 

Our  Code  declares  that  the  forced  respite  takes  place  when  all  the 
creditors  do  not  agree, for  then  the  opinion  of  three-fourths  in  number 
and  amount,  binds  the  rest.    Civil  Code,  438,  art.  3. 

In  this  case  the  creditors  were  eighty-eight;  and  the  debts  above 
31,000  dollars.  Those  who  acceded  to  the  respite  were  sixteen, 
whose  whole  claims  did  not  reach  5000  dollars.  So  there  was  not 
three-fourths  in  number  and  amount,  nor  in  either. 

We  presume  the  court  below,  in  holding  this  respite  to  be  binding 
on  the  plaintiff,  must  have  proceeded  on  the  idea  that  none  could  be 
considered  creditors,  but  they  who  were  present,  and  proved  on  oath 
the  justice  of  their  claims.  This  question  was  brought  before  us  a 
few  days  since  in  the  case  of  Soulie  v.  Dauphin,  ante,  124;  we  gave  it 
then  a  good  deal  of  attention,  and  an  application  for  a  rehearing, 
has  required  us  to  consider  it  again.  In  support  of  the  application  it 
is  urged,  our  Code  provides  "  that  the  creditors  called  on  should  take 
an  oath  before  the  notary,  in  whose  office  the  meeting  takes  place,  of 
the  amount  and  truth,  of  their  respective  claims;  that  the  creditors 
who  have  not  taken  this  oath,  cannot  be  reckoned  in  the  number  of 
those  who  possess  three-fourths  of  the  debts;"  hence  those  who  are 
absent  cannot  count  any  way.  If  present,  and  in  favor  of  a  respite, 
the  vote  could  not  be  received,  because  it  was  not  sworn  to.  If 
absent  it  can  have  no  effect  against  the  debtor.  Civil  Code,  439^ 
arts.  4  and  5. 

This  argument  assumes,  that  all  who  fail  to  attend  are  not  creditors, 
a  conclusion  which  the  premises  by  no  means  warrant.  The  clause 
in  the  Code  was  evidently  intended  as  an  additional  protection  to  the 
creditor  who  was  absent,  or  in  the  minority;  and  not  to  weaken  the 
right  which  the  previous  provision  had  conferred  on  him.  The  third 
article  says,  that  in  order  to  bind  those  who  refuse  to  consent,  three- 
fourths  of  the  creditors,  in  number  and  amount,  must  agree  to  the 
respite.  The  fifth  provides,  that  creditors  who  have  not  taken  an 
oath  of  the  truth  of  their  demands,  cannot  be  considered  as  making  a 
part  of  those  who  possess  three-fourths  of  the  debts.  That  is,  as  we 
understand  the  law,  that  it  is  not  sufficient  three-fourths  of  those  on 
the  schedule  assent,  but  it  must  also  appear,  that  those  so  placed  there, 
and  who  have  agreed,  are  bona  Jlde  ciedxtors'y  and  this  to  prevent, 
Vol.  III.— 13 
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and  defeat  collusion.  The  position  that  three-fourths  of  those  who 
attend,  although  not,  perhaps,  one-tenth  of  the  number  placed  on  the 
bilan,  are  three-fourths  of  the  whole,  necessarily  implies  the  original 
schedule  was  false.  This  the  party  praying  for  relief  cannot  be  per- 
mitted to  aver,  though  the  creditors  refusing  the  respite  might.  It 
therefore  appears  to  us  to  be  reasoning  wide  from  the  spirit,  and 
meaning  of  the  law,  to  say,  that,  because  a  creditor  who  does  not 
prove  his  debt,  cannot  give  his  assent  to  a  respite,  he  who  is  really 
one  is  obliged  to  pursue  the  same  formality,  to  enable  him  to  object 
the  irregularity  of  proceedings,  by  which  the  exercise  of  his  legal 
rights  is  affected.  Such  a  doctrine  would  oblige  creditors,  who  felt 
unwilling  to  grant  the  delay  prayed  for,  to  attend  the  meeting,  prove 
their  debts,  and  formally  refuse  to  accede  to  the  prayer  of  the  peti- 
tioner. Far  from  their  being  obliged  to  do  so,  we  think  they  may,  if 
they  choose,  remain  silent,  and  let  their  debtor,  if  he  can,  obtain  the 
assent  of  the  majority  which  the  law  requires.  This  assent  must  be 
express,  and  cannot  be  implied.  If  none  of  the  creditors  met,  the 
respite  could  not  be  accorded.  If  a  fewer  number  than  three-fourths 
meet,  it  is  the  same  thing  as  if  none  presented  themselves,  for  that 
proportion  of  the  whole  is  required,  to  enable  the  debtor  to  obtain 
the  forced  respite. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is 
further  ordered,  adjudged  and  decreed,  that  the  plaintiff  do  recover 
of  the  defendant,  the  sum  of  742  dollars,  5S  cents,  with  interest  from 
judicial  demand,  and  costs  in  both  courts. 

Whitielseyy  for  the  plaintiff. 

3P  Caleb,  for  the  defendant 


Giraudel  v.  Mendiburne.     Ill,  N.  S.  509. 

The  lading  of  goods  mty  bo  proved  by  parol,  if  it  does  not  appear  there  was  a  bill  of 

lading. 
A  party  ought  not  to  be  allowed  to  prove  what  was  not  alleged. 

PARISH  Court  of  New  Orleans. 

The  Court  said: — The  defendant's  objection,  in  the  third  bill  is,  that 
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the  plaintiff  ought  not  to  have  been  permitted  to  show  he  landed 
goods  of  the  defendant  at  Tabasco,  because  he  had  not  alleged  it. 

We  think  the  parish  judge  erred  in  permitting  the  question  to  be 
asked. 

But  we  are  of  opinion  the  fact  thus  attempted  to  be  proved,  was 
an  immaterial  one;  because  the  plaintiff  had  not  alleged  it,  and  had 
alleged  another,  which  dispensed  him  with  the  proof,  that  he  unload- 
ed any  goods  at  Tabasco,  viz.  that  the  defendant  did  alter  the  voy- 
age, viz.  one  from  New  Orleans  to  Campeachy  and  Tabasco,  to  one 
to  Campeachy  and  Cysale. 

The  defendant,  when  the  verdict  was  pronounced,  did  not  pray, 
as  he  might,  to  have  it  set  aside,  as  given  on  illegal  evidence.  This 
would  not  prejudice  him  in  this  court,  if  the  evidence  appeared  to  us 
material;  but  while  we  feel  it  our  duty  to  remand,  when  we  appre- 
hend a  material  fact  has  been  permitted  to  be  proved  contrary  to  law 
we  think  ourselves  bound  not  to  put  the  party  in  possession  of  a  ver- 
dict, to  the  unnecessary  vexation  and  expense  of  a  new  trial,  when 
the  fact  complained  of  as  improperly  proved,  is  of  no  importance. 
Bowman  v.  Flower,  2  N.  S.y  273. 

The  question  of  fact  appears  to  us  to  have  been  correctly  solved  by 
the  jury. 

Damages  for  the  frivolous  appeal  are  asked;  but  while  we  admit 
that  the  plaintiff  has  introduced  illegal  evidence,  we  cannot  mulct  the 
defendant  in  damages,  for  having  sought  a  relief,  which  we  think  we 
ought  not  give  him. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed,  with  costs. 

Waggamanj  for  the  plaintiff. 

Canojiy  for  the  defendant. 


Brooking  v.  Wade.     Ill,  N,  S.  513. 

THIRD  District. 

Case  remanded  by  reason  of  verdict  plainly  cotitrary  to  evidence. 
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Ireland  r.  Bryan  et  al.     HI,  N.  S.  515. 

THIRD  District. 

Service  at  the  last  place  of  residence  in  this  state,  is  not  of  course 
at  his  usual  place:  already  decided  in  Baldwin  t*.  Martin  et  al.^  1 
N.  S.  519. 


Oldham  v.  Croghan.     Ill,  N.  S.  517. 

Held,  a  synallagmatic  agreement  may  be  given  in  evidence,  though  not  executed  iu 

duplicate. 

FIRST  District. 

When  the  cause  was  on  trial,  the  plaintiflf  offered  in  support  of  the 
allegations  contained  in  his  petition,  an  agreement  between  him  and 
the  defendant  Croghan.  The  introduction  of  this  document  was  ob- 
jected to,  on  the  ground  that  it  had  not  been  executed  in  duplicate. 
This  objection  was  sustained  by  the  court;  upon  which  the  plaintiff 
offered  the  deposition  of  a  witness,  to  show  that  the  defendant  had 
executed  the  agreement  The  testimony  was  opposed,  because  it  was 
proving  a  parol  contract,  when  plaintiff  had  declared  upon  a  written 
agreement;  of  this  opinion  also  was  the  judge,  and  the  plaintiff  suf- 
fered a  nonsuit,  and  appealed. 

We  think  the  judge  erred.  The  objection  made,  seems  to  us  to 
have  mistaken  entirely  the  nature  of  the  proof  offered;  it  was  not  as 
defendant  stated,  to  prove  a  parol  contract  where  a  written  one  was 
declared  on;  but  it  was  to  prove  a  written  one  had  been  executed, 
and  the  same  declared  on  in  the  pleadings.  On  recurring  to  the  pe- 
tition to  ascertain  whether  this  evidence  would  have  differed  from  the 
allegations  therein  contained,  we  find  that  instead  of  presenting  any 
variance,  it  is  in  strict  conformity  with  them.  The  petition  states, 
that  a  written  agreement  had  been  entered  into,  containing  a  stipula- 
tion, that  the  plaintiff  should  hire  the  defendant  certain  slaves;  that  in 
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pursuance  thereof  he  did  deliver  them;  that  the  defendant  received 
them;  that  they  worked  on  his  plantation  a  year;  and  that  he  paid  a 
considerable  part  of  the  hire.  The  bill  of  exceptions  declares,  that 
the  deposition  was  offered  to  show  the  defendant  had  executed  his 
agreement;  which  is  the  very  allegation  in  the  petition,  for  we  are  at 
a  loss  to  conceive  in  what  other  manner  he  could  have  executed  it, 
than  by  receiving  the  property,  and  paying  the  money  agreed  on  for 
the  hire. 

We  also  think  the  judge  erred  in  refusing  to  let  the  paper  be  read, 
although  it  was  not  executed  in  duplicate.  Our  Code  does  not  declare 
that  acts  under  private  signature,  which  contain  synallagmatic  agree- 
ments, are  null,  unless  there  be  as  many  originals  as  there  are  parties; 
it  states  they  shall  not  be  valid.  The  proof  of  their  not  being  void 
results  from  another  provision,  which  declares  that  if  executed  after- 
wards, they  have  effect  as  if  made  double.  Although,  therefore,  they 
have  not  the  effect  of  making  proof  of  every  thing  contained  in  them, 
as  they  would  have,  the  moment  their  execution  was  estabUshed,  if 
made  in  as  many  originals  as  there  were  parties;  they  are  still  good 
as  commencement  of  proof  in  writing.  The  obligation  contained  in 
them  exists,  and  if  it  can  be  legally  proved  in  any  other  way,  its 
execution  must  be  enforced;  according  to  the  maxim  of  all  laws,  and 
one  on  which  we  have  so  often  acted,  ut  res  magis  valeat  qiiam 
pereat.  12  Martin,  713;  6  Toullier,  Droit  Civil  Frangais,  vol,  6, 
lib.  3,  tit.  3,  cap.  2,  nos.  22y  23;  Ibid.  vol.  8,  cap.  5,  nos.  320,  322. 

We  think,  therefore,  that  the  instrument  offered  in  the  court  below, 
as  it  was  a  writing  signed  by  the  defendant,  and  had  emanated  from 
him,  might  on  general  principles  be  used  in  evidence  against  him. 
And  the  question  recurs  whether  there  was  any  thing  contained  in 
the  petition  in  this  case,  which  deprived  the  plaintiff  of  the  right  of 
using  it  The  objection  that  has  been  made  on  this  ground,  supposes 
a  degree  of  technicality  in  our  proceedings,  which  our  laws  do  not 
sanction.  The  statute  merely  requires  a  plaintiff  to  state  his  cause  of 
action  with  the  necessary  circumstances  of  places,  and  dates.  The 
best  rule  to  insure  a  compliance  with  this  provision  is,  to  relate  the 
case,  as  it  has  occurred,  without  running  into  unnecessary  prolixity: 
This  has  been  done,  and  we  do  not  think  the  petition  need  have  set 
out  in  what  manner  the  writing  was  to  have  its  effect;  as  a  com- 
mencement of  proof  in  writing,  or  as  made  double.  Had  it  been  exe- 
cuted in  the  latter  form,  and  suit  brought  on  it,  there  would  have  been 
as  much  reason  for  objecting  to  the  petition,  because  it  did  not  state 
that  the  instrument  was  obligatory,  in  consequence  of  having  been  so 
made,  as  there  is  in  the  present  case,  because  it  is  not  alleged  that  it 
has  effect  as  a  commencement  of  proof  in  writing.  And  yet,  in  the 
case  first  put,  it  is  hard  to  believe  such  an  exception  would  have  been 
thought  of.  It  is  sufficient  to  apprise  the  adversary  of  the  facts  on 
which  a  claim  is  set  up  against  him.  The  legal  consequences  result- 
ing from  them,  may  be  shown  on  the  trial.  The  plaintiff  appears  to 
have  related  his  case  as  it  occurred,  and  we  would  greatly  regret  if  a 
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suitor  in  our  tribunals  could  be  turned  out  of  courts  and  mulcted  in 
costs,  because  he  did  not  do  something  more. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is 
further  ordered,  adjudged  and  decreed,  that  the  cause  be  remanded, 
with  directions  to  the  district  judge  to  admit  the  agreement  offered 
by  plaintiff  as  a  commencement  of  proof  in  writing,  and  also  to  per- 
mit him  to  prove  it  was  executed  in  part  by  the  defendant,  and  that 
the  appellee  pay  the  costs  of  this  appeal. 

StrawbridgBy  for  the  plaintiff. 

Pierce f  for  the  defendant. 


Prentice  tt  al  v.  Waters.     Ill,  N.  S.  522. 

On  the  death  of  the  defendant,  and  the  appointment  of  a  curator  to  his  estate,  the  plain- 
tiff  may  demand  the  removal  of  the  case  to  the  court  of  probates. 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

After  issue  joined,  the  defendant  died,  and  his  wife  took  letters  of 
curatrixship  on  his  estate,  and  the  plaintiffs,  on  a  suggestion  of  these 
facts,  prayed  for  the  transfer  of  the  cause  to  the  court  of  probates, 
which  was  accordingly  ordered.  The  defendant  afterwards  prayed 
for,  and  obtained  the  rescission  of  the  order  of  transfer^  whereupon 
the  plaintifiis  appealed. 

The  legislature  having  given  exclusive  jurisdiction  to  the  court  of 
probates,  of  all  claims  against  vacant  estates,  it  follows,  the  jurisdic- 
tion of  other  courts  is  thereby  taken  away,  and  that  all  suits  pending 
in  such  other  courts,  must  be  cumulated  to  the  mortuaria  in  the 
court  of  probates,  which  granted  the  letters  of  curatorship;  for  other- 
wise the  will  of  the  legislature  cannot  take  effect 

It  is  urged  that  the  plaintiffs  may  dismiss  their  suit,  and  institute  it 
anew  in  the  court  of  probates.  This  may  be  true;  but  the  plaintiffs 
may,  by  doing  so,  lose  many  an  advantage.  Possibly  prescription 
may  have  attached,  the  nature  of  the  pleadings  may  have  given  him 
some  legal  and  just  advantage,  which  he  may  lose  by  dismissing  bis 
suit;  he  must  at  all  events  pay  costs. 

It  is  true^  the  legislature  has  pointed  out  no  mode  of  transferring 
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the  record;  but  in  taking  away  the  jurisdiction  of  one  court,  and 
vesting  it  in  the  other,  the  last  has  been  virtually  possessed  of  the 
means  of  exercising  its  jurisdiction,  and  that  must  be  by  the  record 
being  sent  to  it.  Cum  quid  concedilury  concediiur  et  id  per  quod 
pervenilur  ad  illud. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  order  of 
the  district  court,  rescinding  the  order  of  transfer,  be  annulled,  avoided 
and  reversed,  and  the  order  of  transfer  reinstated,  and  the  case  re- 
manded to  the  district  court,  to  be  transferred  to  the  court  of  probates, 
and  the  costs  be  paid  by  the  appellee. 

fVhittekeyy  for  the  plaintiffs. 

Henneriy  for  the  defendant. 


Henry  v.  Cuvillier.     Ill,  N.  S.  524. 

Either  party  who  discovers,  daring  the  trial,  that  one  of  the  jury  on  the  first  trial  hat 
been  sworo,  may  demand  that  another  be  substituted  to  him,  and  the  denial  of  this  is 
a  good  cause  to  demand  a  new  triaL 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

It  appears  by  the  record  that  this  cause  was  tried  before  a  jury  in 
the  month  of  January,  1824,  and  that  a  new  trial  was  granted  at  the 
request  of  the  defendant,  which  took  place  in  December,  of  the  same 
year.  The  defendant  being  again  dissatisfied  with  the  verdict  of  the 
jury,  moved  in  the  court  for  another  trial,  which  being  refused,  and 
judgment  rendered  on  said  verdict,  he  took  the  present  appeal. 

As  a  basis  of  the  motion  for  a  new  trial  in  the  last  instance,  in 
addition  to  the  ordinary  and  formal  grounds,  of  the  verdict  being 
contrary  to  law  and  evidence,  two  more  are  found.  1 :  That  one  of 
the  jurors  who  tried  the  cause  in  the  last  trial  had  served  on  the  jury, 
which  rendered  the  first  verdict.  2:  That  the  jury,  disregarding  the 
charge  of  the  judge  a  quo^  in  relation  to  the  defendant's  legal  right  to 
claim  a  credit  against  the  plantifif's  demand  for  money  advanced,  by 
him,  to  her,  previous  to  the  commencement  of  the  present  action, 
returned  a  verdict  contrary  to  that  charge. 

We  will  examine  these  last  two  grounds.  Being  of  opinion  that 
either  of  them  singly,  is  sufficient  to  support  the  appellant's  motion^ 
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it  would  be  useless  to  enter  into  a  discussion  of  more  than  the  first, 
except  that,  we  are  led  to  believe  from  observations  made  during  the 
argument  of  the  cause,  that  it  may  be  settled  between  the  parties 
without  further  expense  and  trouble  of  litigation;  under  a  knowledge 
of  our  opinion  in  relation  to  the  second. 

The  facts  as  they  are  stated  on  the  record  in  regard  to  the  first 
ground  assumed  by  the  defendant  to  sustain  his  motion,  show,  that 
the  juror  was  sworn  before  he  discovered  him  to  be  one  of  those  who 
decided  on  his  cause  in  the  first  instance;  that  when  he  discovered  it, 
he  moved  the  court  to  discharge  the  jury  and  order  a  venire  de  novo; 
and  that  this  was  refused  by  the  judge,  who  thought  that  his  objec- 
tion came  too  late  after  the  juror  had  been  sworn,  but  ought  to  have 
been  used  as  a  cause  of  challenge  before  the  oath  was  administered. 
It  is  most  clearly  a  good  and  substantial  exception  to  a  juror,  on  the 
trial  of  the  same  cause  a  second  time,  that  he  acted  as  such  on  a 
former  trial ;  and  jurors  must  be,  omni  exceptione  majores.  3  Black. 
Com.  363.  The  exception  attempted  to  be  taken  to  the  juror  in  the 
present  case,  is  known  to  the  common  law  of  England,  (from  which 
we  have  adopted  most  of  our  principles  on  the  subject  of  trials  pe^ 
pais,)  under  the  denomination  of  a  challenge  to  the  polls:  it  is  a 
principal  challenge  propter  affectum,  wherein  the  cause  assigned, 
carries  with  it,  prima  fade,  evident  marks  of  suspicion,  either  of 
malice  or  favor.  It  is  tnie,  that  the  most  proper  time  to  make  a 
challenge  of  this  kind,  is  before  the  juror  be  sworn;  and  if  a  party 
with  a  full  knowledge  of  the  existence  of  such  exception,  were  to 
suflfer  one  to  try  his  cause,  without  recusation  to  the  rendition  of  a 
verdict,  perhaps  he  ought  not  to  be  relieved  against  negligence  so 
gross,  after  having  taken  the  chance  of  obtaining  a  decision  in  his 
favor.  But  in  the  case  now  under  consideration,  it  appears  that  at 
the  moment  when  the  juror  was  sworn,  the  appellant  did  not  per- 
ceive that  he  was  one  of  those  who  acted  in  the  former  trial.  So 
soon  as  he  made  the  discovery,  he  applied  to  the  judge  to  have  the 
evil  of  which  he  complained,  ifemedied,  by  a  discharge  of  the  present 
jury,  and  venire  de  novo.  This  we  think  ought  to  have  been  done, 
or  another  juror  substituted,  free  from  exception;  on  this  ground, 
therefore,  our  opinion  is,  that  the  defendant  is  entitled  to  have  a  new 
trial. 

The  claim  of  deduction,  from  the  amount  recognised  by  the  verdict, 
as  due  on  the  contract  of  parttiership  between  the  defendant  and  the 
late  husband  of  the  plaintiff,  for  sums  of  naoney  advanced  to  her  since 
his  death  and  previous  to  the  institution  of  this  suit,  we  think,  as  did 
the  judge  a  quo,  ought  to  have  been  allowed  by  the  jury,  in  strict 
pursuance  of  law.  Payments  were  made  to  the  mother,  who  by  law 
was  entitled  to  one  half  of  the  acquests  and  gains  of  a  matrimonial 
community,  at  its  dissolution,  in  consideratio^n  of  a  proposed  agree- 
ment to  pay  to  her  daughter  a  certain  sum  at  a  pieriod  fixed  by  the 
project  of  a  contract,  offered  by  the  defendant;  a  kind  of  annuity  or 
rente  viagere  which  never  had  effect.    They  were  made  in  error 
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and  might  be  recovered  back,  or  ought  to  be  allowed  in  compensa- 
tion or  payment.  The  circumstance  of  her  assuming  the  character  of 
tutrix  in  the  present  action,  ought  not  to  be  allowed  to  operate  against 
the  legal  rights  of  the  appellant.  Conventional  interest  can  only  be 
legally  claimed  under  an  express  agreement  in  writing.  The  record 
furnishes  no  evidence  of  such  an  agreement  in  the  present  case. 
Legal  interest  on  the  amount  due  after  deduction  of  advances  or  pay- 
ments to  the  creditor,  is  that  alone  which  can  be  allowed,  and  only 
from  the  judicial  demand. 

In  this  view  of  the  case,  we  might  proceed  to  give  final  judgment, 
if  the  evidence  of  record  showed  clearly  the  amount  paid  to  the  appel- 
lee, directly,  and  that  paid  by  her  order  or  request  to  other  persons, 
under  the  agreement  of  counsel,  to  waive  the  right  to  a  new  trial  by 
jury ;  as  was  proposed  in  the  course  of  the  argument  But  these  facts 
are  not  established  with  sufficient  perspicuity. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  thq  judgment 
of  the  district  court  be  avoided,  reversed  and  annulled;  and  it  is 
further  ordered  that  the  cause  be  remanded  to  the  court  below  to  be 
tried  de  novOj  and  that  the  appellee  pay  the  costs  of  this  appeal. 

Cannon^  for  the  plaintiff. 

CuviUier,  for  the  defendant. 


Villars  v.  Morgan.     Ill,  N.  S.  529. 

If  a  penon  who  advances  the  price  of  a  slave,  take  the  bill  of  sale  in  his  own  name  for 
his  security,  he  cannot  be  disturbed  by  the  creditors  for  the  person  for  whom  the  par- 
chase  was  made  till  he  be  reimbursed. 

PARISH  Court  of  New  Orleans. 

Maktin,  J.,  delivered  the  opinion  of  the  court. 

The  defendant,  sheriff  of  the  parish,  having  levied  an  execution  on 
a  slave,  as  the  property  of  Jacob,  the  defendant  in  the  execution,  the 
present  plaintiff  procured  an  injunction  to  stay  the  sale;  the  plaintiff 
in  the  execution  intervened;  the  injunction  was  sustained  till  the 
intervening  party  pay  the  present  plaintiff  600  dollars. 

The  intervening  party  appealed. 

The  record  shows  that  in  the  answer  ol  the  appellee  to  the  appel- 
lant's interrogatories,  the  following  facts  were  disclosed: 
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The  appellee  bought  the  slave  with  the  intention  of  delivering  him 
to  Jacob,  as  soon  as  the  latter  repaid  whatever  the  former  became 
obliged  to  pay  for  the  slave.  It  was  agreed,  that  on  the  latter's 
inability  to  repay,  the  slave  should  be  sold  at  auction,  and  the  latter 
should  only  have  a  claim  for  so  much  of  the  price  as  remained  after 
the  former  was  fully  repaid.  Accordingly  the  bill  of  sale  was  made 
to  the  former,  who  gave  his  own  note  for  the  price. 

Jacob  paid  the  first  note  of  the  plaintiff,  and  two  hundred  and 
eighty  dollars  of  the  second;  the  balance,  six  hundred  dollars,  was 
paid  with  money  borrowed  by  the  plaintiff  on  his  own  responsibility. 

1.  The  appellant  urges  the  appellee  is  not  the  owner  of  the  slave. 

2.  If  he  has  any  right,  it  is  only  against  Jacob. 

3.  If  the  court  be  not  of  this  opinion,  then  the  appellee  ought  to  be 
decreed  to  pay  the  appellant  the  280  dollars  paid  by  Jacob. 

We  think  the  parish  court  did  not  err.  The  sale  is  not  an  absolute 
one,  as  it  appears  on  the  face  to  be;  but  the  appellee  has  candidly 
disclosed  its  character.  The  appellee's  object  was,  to  have  the  best 
security  he  could  for  the  money  he  might  advance.  He  took  a  bill 
of  sale  which  he  agreed  to  cancel  on  his  receiving  his  disbursements, 
if  Jacob  could  repay  them;  and  promised,  if  he  could  not,  to  sell  the 
slave  at  auction,  and  after  reimbursing  himself,  pay  Jacob  the  balance. 

This  was  a  very  fair  agreement,  as  Jacob  could  not  disturb  the 
appellee,  otherwise  than  by  compelling  him  to  sell;  the  creditors  of 
the  former  can  do  no  more.  They  have  no  right  to  compel  the  ap- 
pellee to  submit  to  a  sale  in  the  present  case,  so  as  to  burthen  him 
with  the  payment  of  the  costs  of  the  suit  brought  by  the  appellant 
against  Jacob,  and  thus  postpone  his  right  to  be  paid  his  advance. 

If  the  appellant  wishes  to  have  the  slave  sold  on  his  execution,  he 
must  do  that  which  his  debtor  would  be  'bound  to  do,  before  he  could 
have,  or  sell  the  slave;  reimburse  the  appellee  the  six  hundred  dollars 
he  has  paid  to  the  vendor  of  the  slave. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed,  with  costs« 

BousseaUf  for  the  plaintiff. 

Derbigny^  for  the  defendant. 
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Powers  confeiTed  by  the  terms  it  shall  6$  lawful  need  not  neeefsarily  bo  ezercisedi 

AcU  of  Legislative  Council,  1804,  p.  6;  1605,  p.  256. 

PARISH  Court  of  New  Orleans. 

Among  other  positions  which  were  assumed  in  argument,  it  was 
contended:  the  authority  to  send  a  cause  to  referees  could  not  be 
exercised  in  cases  where  either  party  prayed  for  a  jury,  because  it 
would  be  depriving  the  citizen  of  the  right  to  the  latter  mode  of  trial. 
Whether  there  be  any  thing  in  the  constitution  of  this  state,  which 
prevents  the  legislature  from  directing  a  particular  class  of  cases  to 
be  tried  by  the  court  with  the  assistance  of  referees,  is  a  point  which 
will  be  examined  when  a  case  arises,  where  it  will  be  necessary  to 
do  so,  to  settle  the  rights  of  the  parties  before  us. 

Plaintiff  having  introduced  a  witness  to  show  the  manner  in  which 
defendant  transacted  the  partnership  of  Caulker  &  Banks:  on  the 
cross-examination  defendant  craved  to  introduce  and  put  into  wit- 
nesses hands  the  book  in  which  the  original  entries  were  made  in 
die  store  of  Mr.  Banks,  at  the  several  periods  therein  stated,  and 
whether  any  of  them  were  in  witness's  hand — this  for  the  purpo^of 
rebutting  charges  of  a  serious  nature  which  would  be  fixed,  by  wit- 
ness's answers,  upon  him.  He  contended  that  it  was  within  the 
latitude  allowed  on  cross-examination,  to  show  the  incorrectness  of 
the  witness's  statement,  by  producing  a  book^  the  inspection  of  which 
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would  have  established  the  accounts  to  have  been  kept  in  a  different 
manner  from  that  stated  by  him. 

It  is  difficult  to  meet  this  argument  fairly,  and  give  it  a  satisfactory 
answer.  The  defendant  had  most  certainly  the  right  to  test  the 
credibility  of  the  witness  in  the  mode  which  the  question  impliesyand 
considering  the  matter  in  the  light  in  which  it  was  presented  in  the 
court  below,  we  think  the  interrogatory  should  have  been  permitted 
to  have  been  put  to  the  witness.  But  other  considerations  mingle 
with  the  inquiry  here.  Supposing  the  court  erred,  it  does  not  neces- 
sarily follow  the  cause  should  be  sent  back  for  a  new  trial.  A  pre- 
sumption at  least  should  be  raised,  that  in  consequence  of  the  error, 
the  decision  on  the  merits  was  different  from  what  it  would  other- 
wise have  been. 

This  presumption  has  not  been  raised  here.  As  correctly  observed 
by  the  court  below,  the  testimony  could  not  have  made  the  book 
evidence;  it  was  therefore  only  legal  to  shake  the  witness's  credit. 
Now  for  the  latter  purpose  it  was  rendered  wholly  unimportant  by  a 
subsequent  agreement.  This  agreement  was  entered  into  aAer  the 
cause  had  been  six  weeks  under  investigation  before  the  jury,  and  by 
it  the  parties  agreed  to  submit  the  case  to  eight  jurors  sworn;  upon 
the  testimony  alre:idy  taken  and  the  documents  on  file;  and  further^ 
that  the  jury  might  send  for  this  witness,  and  examine  him  on  any 
point.  We  cannot  believe,  after  such  an  agreement,  reliance  was 
intended  to  be  placed  on  the  want  of  credit  in  the  witness's  veracity, 
or  that  the  verdict  of  the  jury  was  in  the  least  affected  by  the  refusal 
of  the  court  in  an  early  stage  of  the  cause,  to  permit  him  to  state 
whether  entries  in  a  book  presented  to  him,  were  in  his  handwriting. 
2  Caines,  129;  1  Johns.  Cases,  259. 

We  now  come  to  the  last  and  most  important  of  the  exceptions 
presented,  and  that  is,  to  the  correctness  of  the  decision  of  the  judge 
a  quoy  in  refusing  a  new  trial.  The  principal  grounds  on  which  it 
was  demanded,  were,  that  all  the  evidence  submitted  had  not  been 
taken  into  consideration  by  the  jury,  and  that  the  testimony  which 
they  had  heard  in  their  retirement  had  not  been  reduced  to  writing. 

These  reasons  for  a  new  trial  show  how  unusual  and  irregular  a 
course  this  cause  took  in  the  court  below.  To  understand  them,  it  is 
necessary  to  state,  that  after  the  investigation  had  continued  for  the 
period  already  mentioned,  the  parties  came  to  the  following  agree- 
ment and  affixed  their  signatures  to  it. 

"  We  now  agree  to  submit  this  cause  to  the  eight  jurors  sworn  on 
the  testimony  already  taken,  the  books  and  accounts  and  all  other 
written  testimony  on  file.  The  jury,  for  further  information  on  any 
point,  may,  if  they  please,  send  for  Henry  Hutton,  Peter  M'Alpine, 
and  Joachim  Kuhn,  but  no  other  witnesses,  and  they  shall  attend 
only  if  and  when,  the  jury  require  it.  It  is  agreed  that  Mr.  Caulker 
furnish  the  jury  the  extract  of  the  letters  of  Thomas  Banks,  marked 
A,  and  his  remarks  B,  not  as  evidence,  but  for  the  sake  of  reference 
to  the  original  letters  and  accounts  to  which  he  objects." 
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Two  of  the  counsel  for  the  defendant  prove  that,  independent  of 
the  stipulations  herein  contained,  it  was  also  agreed  on  by  the  parties 
and  the  jury  were  so  informed,  that  all  evidence  received  by  them  in 
their  retirement,  was  to  be  taken  down  in  writing. 

An  objection  was  made  to  the  reading  of  the  aifidavits  of  the  coun- 
sel, on  the  ground  that  they  were  excluded  by  an  act  of  the  legisla- 
ture, which  positively  prohibits  them  giving  testimony  in  any  cause. 

The  contemporaneous  exposition  of  this  statute  was,  that  by  its 
provisions,  counsel  were  placed  under  the  same  disability  as  the 
parties  in  the  suit.  The  practice  in  this  court,  and  others,  has  been 
to  permit  them  to  swear  to  matters  connected  with  the  proceedings 
previous  to  trial,  and  subsequent  to  it;  to  get  a  continuance  or  to  lay 
the  grounds  for  a  new  trial.  This  interpretation  of  the  law  has  now 
for  the  first  time  been  seriously  attacked,  but  after  giving  much  at- 
tention to  the  argument,  we  are  satisfied  of  the  soimdness  of  the  con- 
struction, originally  given  to  the  statute.  The  words  giving  leslimony 
in  a  suit  J  cannot,  in  fairness,  be  extended  beyond  the  meaning  attach- 
ed to  the  general  provision,  that  a  party  shall  not  testify  in  his  own 
cause.  A  knowledge  of  the  facts  indispensable  to  enable  the  court 
to  conduct  the  trial  legally,  is  frequently  confined  to  the  attorneys. 
It  cannot  be  presumed  it  was  the  intention  of  the  legislature  to  ex- 
clude the  only  means  through  which  these  facts  could  be  known,  and 
without  which  the  proceedings  could  not  be  carried  on  according  to 
law. 

In  addition  to  their  evidence  it  is  proved  by  a  witness  to  whose 
competency  no  objection  has  been  made,  and  whose  testimony  stands 
uncontradicted,  that  the  counsel  for  both  parties  told  the  jury  on  re- 
tiring; that  the  depositions  which  they  might  take  from  the  witnesses 
in  their  room  should  be  taken  in  writing  by  questions  and  answers; 
that  he  gave  evidence  there,  and  that  it  was  not  reduced  to  writing. 

We  consider  it,  therefore,  as  established  beyond  doubt,  that  it  made 
a  part  of  the  condition  on  which  the  jury  was  t()  hear  evidence  out  of 
the  presence  of  the  court,  that  it  should  be  reduced  to  writing.  Every 
presumption  belonging  to  the  case  fortifies  this  proof.  By  the  agree- 
ment the  parties  did  not  renounce  the  appeal.  It  cannot  therefore 
be  believed,  they  did  not  intend  to  secure  the  means  of  giving  effect 
to  a  right  which  they  reserved. 

This  state  of  things  offers  a  difficulty,  which,  afler  turning  the  mat- 
ter in  every  way  that  it  has  presented  itself  to  our  minds,  cannot  be 
got  over.  The  laws  of  this  state  have  secured  to  suitors  in  our  courts 
the  right  to  have  their  case  examined  here  on  the  merits.  That  right 
can  only  be  forfeited  by  neglect,  or  illegality  in  the  mode  of  bringiiig 
the  case  up;  it  cannot  be  lost  by  accident  over  which  the  party  had 
no  control,  and  in  relation  to  which  no  misconduct  can  be  attributed 
to  him.  Such  we  take  to  be  the  general  rule,  and  one,  of  the  utility 
and  correctness  oif  which,  a  reasonable  doubt  cannot  exist.  We  have 
already  acted  on  it  in  the  case  of  Porter  t;.  Dugat.  There  the  parties 
agreed  the  judge  might  make  out  the  statement  after  judgment.  He 
Vol.  III.— 14 
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lost  his  notes,  and  the  appellant  moved  this  court  to  remand  the  cause 
for  a  new  trial,  in  order  that  the  facts  might  be  legally  and  regularly 
brought  before  it.  The  application  was  resisted,  on  the  ground  that 
it  was  not  the  fault  of  the  appellee,  the  cause  did  not  come  regularly 
up,  that  the  consent  he  gave  was  for  the  convenience  of  his  adversary, 
and  every  presumption  was  in  favor  of  the  verdict.  The  court  said 
it  was  not  the  fault  of  the  plaintiff,  the  district  judge  mislaid  his  notes; 
he  ought  not  to  suffer  from  an  accident  over  which  he  had  no  control. 
9  Martin,  92. 

That  case  was  stronger  than  this,  for  there  perhaps  the  appellant 
was  not  free  from  fault;  as  after  a  Verdict  against  him,  it  was  his 
interest  alone,  and  of  course  his  duty,  to  have  the  case  regularly 
brought  up.  Here  when  the  agreement  was  entered  into,  the  verdict 
was  not  rendered;  it  was  of  course  uncertain;  and  being  so,  it  was 
equally  important  to  both,  to  secure  the  means  of  guarding  against 
the  errors  into  which  the  jury  might  fall. 

These  means  have  failed.  Without  either  fault  or  misconduct  of 
the  appellant  he  is  deprived  of  a  right,  which  the  law  has  secured 
him,  of  having  his  case  examined  here.  Under  such  circumstances 
this  court  cannot  pronounce  definitively  on  his  cause.  Every  prece- 
dent we  have  heretofore  established;  every  principle  which  it  is  im- 
portant to  preserve,  in  relation  to  the  practice  in  our  courts,  forbid  it. 
We  might  be  doing  the  defendant  a  dreadful  injustice  in  doing  so. 
We  can  only  delay  the  plaintiff  by  adopting  the  other  course. 

h  is  due  to  the  argument  at  bar,  to  notice  the  principal  reasons* 
offered  against  the  conclusion  just  expressed. 

First,  it  was  contended,  the  jury  were  not  compelled  to  take  down 
the  evidence,  and  consequently,  it  must  be  presumed  the  parties  in- 
tended running  the  risk  of  their  not  doing  so. 

Admitting  the  jury  were  not  compelled  to  take  down  the  evidence, 
we  are  of  opinion  that  if  they  were  informed  when  the  cause  was 
surrendered  to  them,  they  were  to  reduce  to  writing  any  further  evi- 
dence they  might  hear,  it  was  their  duty  to  state  whether  they  intend- 
ed to  comply  with  this  injunction  or  not.  And  that  if  the  appellant, 
misled  by  their  silence,  suffered  the  examination  of  the  testimony  to 
be  withdrawn  from  the  presence  of  the  court  and  confided  to  the  jury 
in  the  confidence  they  would  follow  the  instructions  received,  his  case 
is  as  strong  a  one  for  relief,  as  if  it  had  been  their  duty  to  record  the 
evidence.    For  he  loses  his  right  to  appeal  without  any  fault  on  his 

part. 

Next,  it  was  urged,  the  evidence  even  if  taken  down,  could  not  have 
been  a  legal  statementof  facts,  without  the  subsequent  consent  of  the 
parties;  and  this  being  known  at  the  time,  the  appellant  must  be  pre- 
sumed to  have  left  the  cause  to  the  jury,  subject  to  this  contingency. 

We  are  of  opinion  that  if  the  jury  had  taken  down  this  testimony, 
the  consetit  of  the  parties  to  their  doing  so,  would  have  made  it  such 
a  statement  as  this  court  might  have  acted  on.  We  are  unable  to  dis- 
tinguish this  from  evidence  taken  under  coamiission,  or  facts  agreed 
on,  before,  or  at  the  trial 


MAY  TERM,  1825.  159 

[Caulker  e.  Banks.] 

Lastly,  and  most  seriously,  it  was  urged,  that  as  soon  as  the  plain- 
tiff discovered  the  jury  had  failed  to  take  down  the  evidence,  he  offered 
to  receive  the  depositions  of  the  witnesses,  as  to  what  they  might  have 
testified  in  the  jury  room;  and  those  of  the  jurors,  in  relation  to  every 
thing  which  had  been  proved  to  them  after  they  left  the  presence  of 
the  court 

This  offer  was  not  made  until  one  month  and  five  days  after  the 
verdict  had  been  rendered,  and  it  cannot  be  concealed,  that  such  a 
mode  of  getting  the  evidence  was  liable  to  strong  objections.  For 
after  the  space  of  time  just  mentioned,  how  could  any  one  be  certain 
to  give  from  memory  the  very  same  evidence  which  was  delivered 
to  the  jury?  Under  such  circumstances,  and  believing,  as  we  do,  that 
the  failure  of  the  jury  to  take  down  the  evidence,  gave  the  appellant 
the  legal  right  to  have  a  new  trial;  we  are  unable  to  say  this  right  was 
forfeited,  by  refusing  an  offer,  made  as  a  substitute  for  that  relief, 
which  the  law  would  afford. 

Strong  appeals  to  our  feelings  have  been  made  on  behalf  of  the 
plaintiff.  The  hardship  which  he  sustains  by  being  compelled  to  leave 
his  family  and  home  to  pursue  the  defendant  here:  the  ruinous  conse- 
quences to  him,  from  the  delay  of  a  second  investigation  of  accounts, 
which,  on  the  first  trial,  took  the  unprecedented  time  of  six  weeks  be- 
fore the  jury  could  understand  them:  and  the  injustice  of  suffering  the 
defendant  to  profit  by  the  embarrassment  created  by  his  gross  negli- 
gence, and  want  of  good  faith,  have  been  placed  before  us  in  the 
most  striking  light  These  appeals  have  not  been  without  their  influ- 
ence, for  they  derive  too  much  support  from  all  the  facts  which  appear 
on  record;  and  we  regret  that  the  opinion  we  entertain  of  the  law  of 
the  case,  prevents  us  from  putting  an  end  to  it  Nothing  gives  the 
court  more  satisfaction  than  to  be  enabled  to  make  its  judgments  meet 
the  justice,  as  well  as  the  law  of  each  particular  case.  But  it  must 
ere  this  have  appeared  clear  to  every  one  who  has  attended  to  the 
course  of  decisions  in  this  tribunal,  that  on  all  those  occasions,  where 
the  doing  of  equity  would  have  violated  a  general  and  important  rule, 
we  have  uniformly  refused  to  sacrifice  the  rule,  to  the  case.  This 
is  our  situation  here.  The  appellant  invokes  his  right  to  be  heard 
before  this  tribunal,  and  says  he  has  been  deprived  of  it  without  fault 
on  his  part  We  cannot  turn  a  deaf  ear  to  this  complaint,  unless  we 
violate  a  principle,  which  it  is  of  the  first  importance  to  suitors  in  our 
courts  to  maintain:  and  nothing  will  reconcile  the  plaintiff  so  soon  to 
this  judgment  which  now  compels  him  to  go  again  before  the  parish 
court,  as  the  reflection;  how  valuable  the  rule  we  obey  would  be  to 
him,  had  the  jury  found  a  verdict  against  him,  and  by  failing  to  take 
down  the  evidence,  deprived  him  t)f  the  means  of  getting  his  cause 
re-examined  here  on  the  merits. 

Various  other  questions  have  been  made  which  the  opinion  just 
expressed  renders  unnecessary  to  examine,  and  it  is  therefore  ordered, 
adjudged  and  decreed,  that  the  judgment  of  the  parish  court  be  avoid- 


1 


1«0  SUPREME  COURT. 

[Caulker  o.  Banke.] 

ed  and  reversed,  and  that  the  case  be  rennanded  for  a  new  trial,  the 
appellee  paying  costs  of  this  appeal. 

Mazureauy  Preston  and  Carletotiy  for  the  plaintiff. 

GrymeSy  Morse  and  May  bin  j  for  the  defendant. 


Marigny  v.  Johnston's  Syndics.     Ill,  N.  S.  551. 

PARISH  Court  of  New  Orleans. 

It  is  no  objection  to  the  reading  of  a  notarial  act  that  it  is  written 
in  French.    See  Tilghman  v.  Dias,  12  Martin,  649. 

A  suit  to  be  put  on  the  tableau  according  to  rank  and  privilege,  is 
not  a  suit  for  the  payment  of  any  sum  of  money,  on  which  the  act 
of  1813,  2  Martinis  Digest y  196,  requires  an  amicable  demand. 


Fisk  et  al  v.  Offit  et  al     III,  N.  S.  553. 

If  a  commission  merchant  send  an  accoant  carrent,  in  which  a  balance  appears  due  from 
him,  which  he  aflerwards  pays,  he  will  not  be  allowed  to  recover  it  back  on  the  ground 
that  he  sold  bis  correspondent's  cotton  for  a  bill  of  exchange  on  New  York,  which  hus 
since  retarned  protested,  if  he  did  not  before  disclose  this  circumstance:  especially  if 
the  correspondent  consigned  the  cotton  for  a  third  party,  to  whom  he  has  paid  the 
proceeds. 

The  right  of  ikctors  to  sell  on  credit  and  in  what  manner:  principal  ought  to  receive  due 
information  of  the  manner  of  sale,  6lo, 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 
The  matter  in  dispute  between  the  parties,  is  the  price  of  twenty- 
nine  bales  of  cotton^  which  were  sold  by  the  appellees  as  factors  or 
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agents,  for  and  on  account  of  the  appellants.  The  sale  as  shown  by 
the  evidence  of  the  case,  was  made  on  credit,  and  a  bill  taken  on 
New  York,  at  sixty  days  sight  The  bill  was  drawn  by  one  Smith, 
the  purchaser,  on  a  firm  of  which  he  was  a  partner,  for  2085  dollars 
and  70  cents,  in  favor  of  the  plaintiffs,  who  discounted  it  and  gave 
credit  to  the  defendants  in  account,  for  the  net  proceeds:  it  was  pro- 
tested for  non-payment  in  consequence  of  the  failure  of  the  payees. 
The  drawer  it  appears  also  became  insolvent;  and  in  the  adjustment 
of  his  estate,  the  plaintiffs  obtained  1000  dollars,  on  account  of  said 
bill,  having  appeared  in  the  concurso  as  creditors  of  the  insolvent  in 
their  own  right,  and  leaving  a  loss  of  1397  dollars  and  10  cents,  in- 
cluding charges  to  be  borne  by  one  or  other  of  the  parties. 

The  principal  grounds  of  opposition  to  a  recovery  relied  on  by  the 
counsel  for  the  defendants,  are;  1.  That  factors  or  agents  are  not 
authorised  by  the  usages  of  commerce  in  the  city  of  New  Orleans  to 
sell  for  their  employers  on  credit,  and  cannot  legally  do  90  unless 
special  authority  be  given  to  that  effect  2.  Admitting  that  the 
plaintiffs  are  justified  by  the  usages  of  trade  to  sell  the  property  of  the 
constituents  on  credit;  yet,  in  the  present  instance  they  have  been 
guilty  of  misconduct,  such  as  ought,  in  justice  to  place  the  loss  on 
them,  because  they  are  chargeable  with  gross  negligence  in  not  giving 
information  to  the  defendants  in  a  reasonable  time,  of  the  manner  in 
which  they  had  disposed  of  the  cotton  now  in  dispute ;  by  which 
negligence  they  have  suffered  in  paying  over  the  amount  of  the  sum 
to  Brashears,  the  real  owner.  3.  By  assuming  the  character  of 
creditors  on  the  bill  of  exchange  and  transacting  with  the  insolvents, 
they  have  made  the  afl*air  their  own. 

In  relation  to  the  first  ground  of  defence,  considered  in  the  light  of 
a  general  principle,  usage,  or  custom  of  trade;  we  are  of  opinion  that 
factors  may  sell  on  ordinary  credit,  by  sales  made  in  good  faith,  and 
to  individuals  of  good  standing  at  the  time  of  sale;  and  that  they 
would  not  be  responsible  for  losses  occasioned  by  a  subsequent  failure 
of  such  purchasers,  if  they  act  with  sufficient  diligence  in  giving 
notice  to  their  employers  of  the  manner  in  which  they  may  have 
executed  their  agency.  Whether  this  authority,  allowed  by  custom, 
to  factors  to  sell  on  credit,  would,  under  any  circumstance,  authorise 
them  to  take  bills  of  exchange  on  distant  places  as  evidence  of  the 
debt  to  their  principals,  and  thereby  subject  the  latter  to  losses  which 
may  arise,  from  negligence  in  presenting  them,  charges  of  damages 
on  protests,  &c.,  is  a  question  worthy  of  consideration,  and  one  which 
we  think  must  be  answered  in  the  negative;  unless  full  information 
be  given  to  constituents  of  the  manner  in  which  their  business  has 
been  transacted,  and  that  in  reasonable  time  for  them  to  direct  the 
mode  in  which  they  may  choose  to  have  bills  thus  drawn,  negoliated 
on  their  account  The  right  therefore  legally  assumed  by  factors 
and  commission  merchants  to  selljgn  credit,  does  not  authorise  them 
to  sell  for  bills  in  such  a  manner  as  to  subject  the  owners  of  the  pro- 
perty to  any  loss  which  may  be  occasioned  by  mismanagement,  in 
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their  collection,  or  to  damages  on  protest,  unless  the  persons  for 
whose  use  they  may  have  been  received  by  their  agents  have  full 
notice  of  the  proceeding.  The  conclusion  to  which  we  have  arrived 
on  this  point  of  the  cause,  would  exonerate  the  defendants  from  all 
charges  made  on  the  bill  in  controversy  on  account  of  protest,  &c., 
and  reduce  it  to  a  simple  obligation  to  pay  the  balance  after  deduct- 
ing the  sum  obtained  from  the  estate  of  the  drawer,  with  interest 
from  the  judicial  demand;  because  they  had  not  notice  of  the  manner 
in  which  payment  for  their  property  was  secured.  Nothing  on  the 
record  shows  that  they  received  any  information  from  the  plaintiffs 
on  the  subject  of  this  bill,  until  after  its  protest  for  non-payment. 

The  second  ground  of  defence  assumed  by  the  appellants  is  based 
on  the  negligence  of  the  appellees,  in  not  giving  notice  that  the  sale 
which  they  had  effected  was  on  credit,  but,  on  the  contrary,  by  an 
exhibition  of  their  account,  it  appears  that  the  principals  were  credited 
with  the  price  as  a  cash  sale  on  the  3d  of  June,  1S22,  which  led  them 
into  error,  in  paying  over  or  crediting  the  amount  of  the  price  to  the 
real  owner  from  whom  they  had  received  the  cotton  as  agents. 

It  is  true,  as  contended  for  by  the  counsel,  for  the  appellees,  that 
this  latter  fact  was  not  disclosed  to  them  when  the  cotton  was  con- 
signed. The  case  must  be  considered  as  if  the  property  was  really 
that  of  the  consignors;  and  the  circumstances  of  its  being  owned  by 
another  person,  and  of  the  interihediate  agents  having  credited  him 
with  the  price,  can  only  be  viewed  as  proof  of  the  necessity,  obliga- 
tion, and  consequent  duty  imposed  on  factors  to  give  speedy,  certain, 
and  explicit  advice  to  their  employers  of  the  manner  in  which  they 
have  conducted  the  business  of  the  latter. 

It  is,  most  clearly,  the  duty  of  every  person  who  undertakes  to 
manage  the  affairs  of  another,  to  give  due  notice  to  his  constituent, 
of  the  situation  in  which  they  are  placed  by  his  agency;  more 
especially  it  is  the  duty  of  those  who  propose  themselves  to  the  whole 
community,  as  general  agents  or  factors,  to  exhibit,  in  addition  to 
adequate  capacity,  a  ceaseless  care  of  things  entrusted  to  their  man- 
agement, both  as  to  the  manner  in  which  they  may  be  conducted, 
and  in  advising  owners,  of  the  real  dispositions,  made  of  their  pro- 
perty. This  we  believe  may  be  laid  down  as  a  general  principle, 
resulting  from  legal  doctrine  on  agency;  but  its  application,  in 
administering  justice^  is  not  without  difficulty. 

What  effect  negligence  ought  to  have  on  the  interest  of  agents  in 
each  individual  case,  must  be  decided  in  a  great  degree  on  its  own 
peculiar  circumstances.  In  that  now  under  consideration,  the  plain- 
tiffs sold  the  property  of  the  defendants,  on  credit;  they  took  a  bill 
on  New  York  for  the  price,  in  their  own  favor;  they  obtained  money 
on  that  bill;  credited  the  defendants  for  the  net  proceeds  in  their 
account  with  them,  and  did  not  give  explicit  information  to  the  latter 
of  these  proceedings. 

The  consequence  of  this  negligence  was  that  the  appellants  credited 
the  real  owner  with  the  price,  which  to.  them,  if  not  lost  forever,  is 
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at  least  put  out  of  their  power  and  immediate  control.  Let  us  admit 
then  that  factors  and  commission  merchants  in  New  Orleans  may 
sell  the  property  of  their  principals  on  a  reasonable  credit;  that  they 
may  sell  it  for  bills  of  exchange  such  as  are  usual  in  the  commercial 
transactions  of  the  place.  Still  we  are  of  opinion,  that  when  this  is 
done,  the  principal  ought  to  receive  due  information  of  the  manner 
of  sale,  and  that  an  account  of  sales  rendered  without  stating  that  it 
was  on  credit,  ought,  in  the  ordinary  course  of  business,  to  be  con- 
sidered as  a  sale  for  cash.  It  is  highly  important  that  the  owner  of 
property  should  know  whether  his  agent  has  sold  it  for  prompt  pay- 
ment or  on  credit;  it  is  equally  important  that  he  should  know  the 
nature  of  the  security  by  which  the  price  may  be  secured,  whether 
by  bill  or  note.  He  has  a  right  to  direct  the  manner  in  which  such 
instruments  as  belonging  to  him  shall  be  negotiated,  whether  with, 
or  without  recourse  on  failure  of  payment  by  the  original  promissors. 
In  the  present  case  the  defendants  were,  by  the  conduct  of  the  plain- 
tiffs precluded  from  the  exercise  of  any  of  these  rights;  for  they  had 
no  notice  of  the  manner  in  which  their  property  had  been  sold,  or  of 
the  nature  of  the  security  of  its  price. 

They  have  received  the  net  proceeds  according  to  the  account  cur- 
rent made  evidence  in  the  case.  The  action  is  in  the  nature  of  one 
to  recover  money  paid  through  mistake  or  on  an  unjust  cause.  We 
are  of  opinion,  that  the  conduct  of  the  plaintiffs  has  been  such,  in  the 
management  of  this  affair,  as  not  to  authorise  a  judgment  in  their 
favor.  Having  arrived  at  this  conclusion  on  an  examination  of  the 
appellants'  first  two  points,  it  is  unnecessary  to  discuss  the  third  and 
last.  See  3  Campbell's  Reports,  291;  and  Paley  on  Agency,  27,  5, 
37,  and  45. 

In  opposition  to  the  doctrine  contained  in  the  case  cited  from 
Campbell,  the  counsel  for  the  appellees  has  referred  us  to  a  case  lately 
decided  in  one  of  the  courts  of  the  state  of  New  York:  it  is  one, 
according  to  the  newspaper  report,  in  which  a  factor  had  sold  property 
of  his  principal  on  credit,  to  the  amount  of  187  dollars.  The  sale 
was  made  to  persons  in  good  credit  at  the  time,  and  a  note  taken  for 
the  amount:  the  debtors  failed  before  it  became  due;  and  previous 
thereto,  a  settlement  of  accounts  had  taken  place  between  the  princi- 
pal and  agent,  and  the  latter  gave  his  note  for  the  balance  of  account 
payable  to  (he  former  at  a  time  subsequent  to  that  on  which  the  note 
given  by  the  purchasers  of  the  property  would  be  due.  The  princi- 
pal had  negotiated  the  factor's  note,  which  the  latter  paid  at  maturity, 
and  brought  his  action  to  recover  the  amount  lost  by  the  bankruptcy 
of  the  purchasers.  It  seems  from  the  statement  of  the  case  that  the 
purchasers'  names  had  not  been  disclosed  in  the  account  of  sales,  &c. 
It  does  not  appear  whether  the  fact  of  the  property  having  been  sold 
on  credit,  was  made  known  to  the  owner,  but  from  the  circumstance 
of  the  factor's  note  being  made  payable  at  a  period  subsequent  to 
that  on  which  the  purchaser's  note  became  due,  it  is  presumed  it  was 
understood  between  the  parties  that  the  agent  was  not  in  possession 
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of  the  funds  of  his  principal  arising  from  the  sales  of  the  property. 
In  other  words  he  knew  that  it  had  been  sold  on  credit.  In  the 
present  case  it  does  not  appear  that  the  defendants  knew  or  were 
informed  that  the  property  had  been  sold  on  credit.  They  were  kept 
in  total  ignorance  of  the  manner  of  the  sale  until  both  drawers  and 
payees  of  the  bill  became  bankrupts.  The  affair  had  the  appearance 
of  one  finally  settled  in  the  account  current,  as  if  the  sale  had  been 
made  for  cash. 

We  are  of  opinion  that  the  plaintiffs  by  their  conduct  made  the  bill 
their  own,  and  must  as  such  bear  the  loss  occasioned  by  it.  What- 
ever weight  may  be  allowed  to  the  newspaper  case,  it  is  not  so 
similar  to  that  under  consideration,  as  to  be  a  guide  in  our  judgment 
We  believe  the  principles  recognised  in  the  case  cited  from  Campbell 
to  be  sQund,  and  applicable  to  the  present 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  avoided,  reversed  and  annulled,  and  that  judg- 
ment be  rendered  for  the  defendants  and  appellants,  with  costs  in 
b.oth  courts. 

Eustis  and  Slrawbridge,  for  the  plaintiffs. 

M  Caleb,  for  the  defendants. 


Kenner  et  al.  v.  Duncan's  Executors.     Ill,  N.  S.  563. 

COURT  of  Probates  of  New  Orleans. 

If  judgment  be  rendered  in  a  suit  where  three  are  parties,  two  of 
them  cannot  have  the  judgment  reversed  in  another  action. 

Executors  cannot  safely  pay  a  mortgage  creditor  until  his  claims 
be  settled  contradictorily  with  the  other  creditors. 

If  the  representative  of  an  estate  fail  to  settle  it,  the  regular  course 
is  to  cqmpel  them  to  file  a  tableau  of  distribution.  And  if  they  fail 
to  comply  with  an  order  to  that  effect,  they  will  render  themselves 
liable  in  their  private  capacity.    Civil  Code,  178, 137. 


MAY  TERM,  1825.  165 


M'Intosh  V.  Forstal  et  al.    Ill,  N.  S.  571. 

FIRST  District. 

Decision  of  the  jury  prevails,  unless  clearly  erroneous. 


Bryan  v.  Cox.     Ill,  N.  S.  674. 

Surety  on  an  appeal  bond,  is  answerable,  thongh  execution  has  not  bsued  or  demand 

made  of  the  principal. 
Whether  the  penalty  of  a  bond  can  be  demanded  before  the  defendant  is  en  demeure^ 

Qu€tre? 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court 
-  The  question  presented  in  this  case  is,  whether  the  surety  on  an 
appeal  bond  be  liable  where  no  execution  has  been  issued,  or  demand 
made  of  the  principal. 

The  negative  has  been  supported  on  the  following  grounds. 

The  bond  is  a  penal  one.  The  penalty  is  forfeited  only  when  the 
obligor  is  in  delay,  en  demeure.  The  debtor  is  not  in  delay  until 
judicial  demand.  The  condition  of  this  bond  was,  that  the  defendant 
only  became  responsible  on  his  principal  failing  to  perform  the  judg- 
ment rendered  against  him,  or  satisfying  the  execution  which  might 
issue  thereon.  Pothier  on  Obligations,  144,  350;  Civil  Code,  284, 130. 

This  obligation  being  a  judicial  one,  the  defendant  has  no  right  to 
claim  discussion.  He  is  subject  to  the  same  responsibility,  as  the 
principal. 

Now,  in  a  suit  against  the  principal,  it  appears  to  us,  that  if  the 
defence  were  performance  of  the  judgment,  proof  of  that  defence 
would  be  required  from  the  defendant.  The  plaintiff  could  not  be 
called  on  to  prove  a  negative. "  The  possession  of  the  bond  would  be 
as  strong  proof  of  his  right  to  bring  action  on  it,  as  that  of  a  note  or 
bill  of  exchange  would  be,  to  call  on  the  maker  for  payment. 
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The  authorities  referred  to,  as  to  the  necessity  of  putting  the  defen- 
dant en  demeure  by  a  judicial  demand,  have  no  application  to  this 
case.  This  is  not  an  action  to  exact  the  penalty;  if  it  were,  perhaps 
the  defendant  might  insist,  that  until  he  was  put  in  delay,  it  could 
not  be  exacted  from  him.  This  petition  merely  requires  the  defen- 
dant to  comply  with  the  agreement,  to  enforce  which  the  penalty  was 
annexed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

May  bin  J  for  the  plaintiff.' 

Strawbridge^  for  the  defendant. 


Morgan  v.  Mitchell.     Ill,  N.  S.  576. 

FOURTH  District. 

It  is  not  a  good  defence  against  the  claim  of  a  sheriff  for  fees  of 
office,  that  he  has  not  resided  within  the  state  during  the  time  the 
services  were  rendered. 

Where  one  charges  the  other  with  a  culpable  breach  of  duty,  he  is 
bound  to  prove  it,  though  it  involve  a  negative. 

If  slaves  be  committed  as  felons  and  runaways,  an  acquittal  of 
them  as  felons,  does  not  authorise  a  discharge  of  them  as  runaways. 

It  is  not  a  good  defence  that  the  slaves  were  not  kept  in  close 
custody. 

If  a  sheriff  fail  to  advertise  runaway  slaves,  he  cannot  recover  his 
legal  fees,  but  he  may  recover  the  value  of  his  services,  if  the  owner 
knew  of  their  confinement  and  refused  to  take  them  out. 
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Crocker  v.  Nuley  et  al    III,  N.  S.  583. 

THIRD  District. 

Defendants  claim  title,  under  a  memorandum  running,  <<  I  do  sell, 
&c."  signed  by  plaintiff,  not  signed  by  defendant.  This  was  a  sale 
sous  seing  privi  of  the  premises:  there  is  price,  thing  and  consent; 
vendee's  consent  may  be  given  afterwards  and  be  proved  aliunde. 
In  this  case  he  had  it  recorded,  he  entered  into  possession  and  his 
heirs  paid  the  price.    See  1  N.  &,  217. 


Ritchie  v.  Wilson.     Ill,  N.  S.  685. 

Damages  ibr  an  injury  cannot  be  claimed  in  reconvention,  one  /ear  after  ita  infliction. 

FOURTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court 

The  defendant  and  appellant  moves  to  remand  this  case  for  a  new 
trial. 

The  action  is  instituted  on  a  promissory  note,  given  to  the  plaintiff 
for  his  wages,  as  overseer  on  the  plantation  of  the  defendant  in  the 
year  1822. 

The  answer  contains  the  general  issue,  and  a  plea,  that  the  defen- 
dant was  not  bound  to  pay  the  note,  because  the  plaintiff  while 
acting  in  the  capacity  of  overseer,  did  in  violation  of  his  duty,  and  by 
improper  and  cruel  treatment  to  a  negro  girl,  the  property  of  defen- 
dant, cause  her  to  drown  herself:  whereby  he  has  sustained  loss  to 
the  amount  of  1000  dollars. 

To  this  answer  an  interrogatory  was  annexed,  calling  on  the  plain- 
tiff to  state  on  oath,  whether  the  note  was  not  given  for  hb  wages  as 
overseer.     The  judge  refused  to  direct  it  to  be  answered. 

There  is  no  allegation,  that  the  defendant  was  ignorant  of  this  fact 
when  he  gave  his  note.    As  it  occurred  before  the  settlement  of 
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accounts,  and  execution  of  the  instrument,  there  is  a  strong  presump- 
tion he  knew  it  then;  and  if  he  did,  it  raises  a  strong  presumption 
against  the  justice  of  the  defence,  that  he  should  have  given  his  note 
for  628  dollars,  to  the  plaintiff  for  his  wages  as  overseer,  when  at  the 
same  time  the  plaintiff  owed  him  1000  dollars. 

The  judgment  of  the  court  below  was  correct.  Answering  the  in- 
terrogatory, could  not  have  been  of  any  use  to  the  defendant,  for  the 
claim  set  up  was  barred  by  prescription.  The  wrong  complained 
of  had  been  committed  more  than  one  year  before  filing  the  demand 
in  reconvention.  Part,  7,  tit,  9,  law  22;  Doliole  v,  Morgan,  2  N,  S,y 
26;  Inst,  4,  4, 1. 

But  as  it  is  possible,  the  defendant  did  not  acquire  a  knowledge  of 
the  injury  until  within  twelve  months  preceding  his  putting  in  this 
plea,  although  he  has  not  averred  it,  the  judge  decided  legally,  in 
reserving  to  him. his  right  to  enforce  it  in  another  action. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 

NichollSy  for  the  plaintiff. 

JVhite^  for  the  defendant. 


Miller  v.  Hennen.     Ill,  N.  S.  587. 

PARISH  Court  of  New  Orleans. 

A  note  made  payable  at  the  house  of  the  maker,  is  demandable 
either  at  his  dwelling,  or  his  office. 
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Whitehurst  v.  Hickey  et  al.    Ill,  N.  S.  589. 

The  absence  of  the  reasons  ou  which  a  judgment  is  grounded,  is  only  a  relative  nullity. 
A  parish  judge's  certificate  that  a  sherifiTs  bond  has  been  executed,  with  the  concurrence 

of  the  justices,  is  evidence  that  the  sureties  were  approved  by  them. 
The  sureties  are  bound  by  it,  although  it  be  not  recorded. 

THIRD  District. 

Mathbws^  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  brought  against  the  curator  of  the  estate  of  the  late 
F.  Amelung,  who  was  sheriff  of  the  parish  of  East  Baton  Rouge, 
and  against  the  sureties  of  the  latter  as  sheriff  aforesaid. 

The  petitioner  claims  remuneration  for  the  loss  and  damage  occa- 
sioned by  the  negligence  and  misconduct  of  the  sheriff  in  the  execu- 
tion of  judicial  process,  wherein  the  interest  of  the  former  was  con- 
cerned. Judgment  was  rendered  in  the  court  below  against  the 
curator  and  in  favor  of  the  sureties,  from  which  latter  part  of  said 
judgment  the  plaintiff  appealed. 

The  case  has  been  held  longer  than  usual  under  advisement  by 
the  court,  in  consequence  of  believing  that  it  involved  a  very  impor- 
tant question  in  relation  to  the  jurisdiction  of  the  district  and  probate 
courts  of  the  state.  The  circumstance  which  led  to  this  belief,  is  the 
appearance  of  a  bill  of  exceptions  on  the  part  of  the  curator  to  the 
judgment  rendered  after  the  verdict  of  a  jury  to  which  the  case  had 
been  submitted,  on  the  ground  of  incompetence  in  the  court. 

This  is  in  truth  an  exception  to  a  final  judgment  which  (as  has 
been  repeatedly  decided,)  cannot  regularly  be  taken.  In  examining 
the  record  more  minutely,  we  discover  that  the  curator  is  no  party 
to  this  appeal,  either  as  appellant  or  appellee,  and,  therefore,  no  notice 
can  be  taken  of  his  interest  in  the  cause.  It  is  to  be  considered  only 
in  relation  to  the  sureties  wlio  are  the  appellees.  In  their  answer  to 
the  petition,  after  pleading  the  general  issue,  they  further  allege  that 
the  sheriff's  bond  relied  on  by  the  plaintiff  is  illegal  and  void. 

The  case  comes  regularly  before  this  court  on  several  bills  of  excep- 
tions taken  to  the  opinions  of  the  judge  a  quo  given  in  the  course  of 
the  trial  below.  1.  That  by  which  he  permitted  the  record  of  the 
suit  carried  on  to  judgment  and  issuing  of  execution,  wherein  the 
sheriff  is  charged  with  negligence  and  misconduct,  to  be  given  in 
evidence  to  the  jury.  2.  To  that  by  which  he  rejected  the  copy  of 
a  bond,  proved  to  have  been  subscribed  by  the  defendants,  as  sureties 
for  the  sheriff.  3.  To  the  opinion  whereby  he  refused  parol  evi- 
Voi..  III.— 15 
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dence  to  prove  that  the  pafish  judge  did  assemble  the  justices  as 
required  by  law  to  approve  the  security  offered  by  said  sheriff. 

As  to  the  first  of  these  exceptions  we  are  of  opinion  that  the  judge 
did  not  err,  in  admitting  the  record  in  evidence.  The  ground,  on 
which  its  admissibility  was  opposed,  is  alleged  nullity  in  the  judg- 
ment on  account  of  no  reasons  being  adduced  in  its  support.  Admit- 
ting that  such  nullity  exists,  it  is  only  relative,  and  cannot  be  taken 
advantage  of  by  the  present  defendants. 

The  opinion  of  the  judge,  as  represented  in  the  second  bill  of  excep- 
tions, we  believe  to  be  erroneous. 

The  truth  and  correctness  of  the  copy  of  the  bond  offered  in  evidence, 
the  real  existence  of  the  original  at  a  former  period,  and  its  loss 
without  fault  of  the  plaintiff  or  by  a  fortuitous  event,  were  amply 
proved  on  the  trial  of  the  cause  in  the  court  below,  as  shown  by  the 
record;  and  the  judge  seems  not  have  rejected  the  evidence  on  ac- 
count of  any  defect  of  proof  in  relation  to  the  copy,  but  under  an 
impression  that  the  original  itself  was  void  and  invalid,  in  consequence 
of  defects  in  its  execution.  In  testing  this  opinion,  we  are,  therefore, 
compelled  to  enter  into  a  discussion  of  the  law  which  requires  sheriffs 
to  give  bonds,  and  points  out  the  manner  in  which  they  ought  to  be 
executed.  The  act  of  1813  requires  every  sheriff  in  the  state  to  give 
two  bonds,  one  for  the  faithful  discharge  of  his  ministerial  functions 
in  the  execution  of  judicial  process,  the  other  for  collection  of  taxes. 
Both  are  ordered  to  be  recorded  in  the  offices  of  the  clerks  of  the 
parish  courts.     1  Martinis  Digest,  696. 

The  bond  now  under  consideration  is  alleged  to  have  no  binding 
force  on  the  persons  who  have  subscribed  as  sureties,  as  being  de- 
fective in  its  execution,  and  void  because  not  recorded,  &c.  The  act 
above  cited  directs  how  sheriff^s  bonds  are  to  be  executed,  and  the 
security  offered  approved.     Ibid.  698,  art.  3. 

The  parish  judge  is  bound  to  convene  a  court  (as  it  is  termed)  to 
consist  of  himself  and  a  majority  of  the  justices  of  the  peace  of  the 
parish,  who  are  required  to  judge  of  the  sufficiency  of  the  sureties 
offered  and  to  approve  or  reject,  as  in  their  opinion  propriety  and  the 
general  interest  may  dictate.  This  court  is  not  by  the  law  compelled 
to  reduce  to  writing,  or  to  make  out  any  process  verbal,  of  their  pro- 
ceedings. The  justices  of  the  peace  appear  to  be  called  in  aid  of  the 
parish  judge,  to  assist  in  judging  of  the  sufficiency  or  insufficiency  of 
the  security  to  be  offered  by  the  sheriff;  but  are  not  required  to  sign 
the  bond  if  accepted  by  the  court.  A  bond  shown  to  have  been 
rejected,  would  not  be  binding  on  the  subscribers:  the  want  of  the 
justices^  names  to  the  instrument  is,  however,  no  evidence  that  the 
sureties  have  been  adjudged  insufficient  and  the  bond  rejected.  A 
certificate  of  the  parish  judge,  showing  that  bonds  thus  taken,  have 
been  executed  with  the  concurrence  of  the  justices  of  the  peace,  ought 
to  be  good  evidence  of  approval  of  the  sureties,  and  consequent 
validity  of  their  obligations.  The  copy  offered  in  evidence  in  the 
present  case,  purporting  the  original  was  signed,  sealed  and  delivered, 
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in  the  presence  of  the  parish  judge  and  justices  of  the  peace,  who 
approved  the  security  given  by  the  sherijff,  is  sufficient,  having  the 
signature  of  the  judge. 

We  are,  therefore,  of  opinion  that  it  is  good  and  valid  according  to 
the  strictest  forms  of  law.  It  now  only  remains  to  consider  whether 
this  validity  is  affected  by  the  want  of  recording,  in  relation  to  the 
obligors.  All  the  solemnities  required  in  the  execution  and  recording 
of  these  bonds  are  instituted  solely  for  the  benefit  of  the  obligees, 
viz.,  the  public.  A  failure  to  comply  with  them  may  lessen  public 
security,  but  certainly  ought  not  to  be  so  construed,  as  to  exonerate 
sureties  from  obligations  voluntarily  contracted.  It  has  been  already 
decided  by  this  court  that  promissors  must  remain  bound  in  the -man- 
ner which  they  may  have  thought  fit  to  bind  themselves,  if  Ijie  con- 
tract be  not  illegal. 

In  relation  to  the  last  bill  of  exceptions,  we  are  inclined  to  think 
that  oral  testimony  might  have  been  properly  received  in  corrobora- 
tion of  the  fact  declared  by  the  parish  judge  in  executing  the  bond, 
that  the  justices  of  the  peace  present,  approved  that  which  was  done. 
But  if  the  solemn  declaration  of  the  judge,  in  the  irjstrument  itself, 
be  sufficient  to  establish  its  legal  execution,  additional  testimony 
would  be  useless. 

According  to  this  view  of  the  case  the  judgment  of  the  district 
court  must  be  reversed,  and  as  the  cause  was  tried  before  a  jury,  and 
legal  testimony  rejected,  it  appears  to  this  court  to  be  most  consistent 
with  its  uniform  practice  to  send  it  back  for  a  new  trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court,  so  far  as  it  relates  to  the  appellees,  be  avoided, 
reversed  and  annulled,  and  that  the  cause  be  remanded  to  the  said 
court,  to  be  tried  de  novo  between  the  parties  to  this  appeal,  with  in- 
struction to  admit  in  evidence  the  copy  of  the  bond,  &c.;  and  it  is 
further  ordered,  that  said  appellees  pay  the  costs  of  appeal. 

Waits  and  Lobdeli,  for  the  plaintiff. 

Duncariy  for  the  defendants. 
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Millaudon  v.  Amous  et  al.     Ill,  N.  S.  597, 

The  holder  of  a  note  must  not  agree  to  give  time  to  the  maker  or  any  prior  endorser,  so  as 
to  prechide  him  from  suingr  him,  and  to  suspend  his  remedj  against  him  to  the  preja- 
d ice  of  the  endorser.    Chittj,  371. 

An  agreement  by  the  endorser  of  a  note,  to  receive  in  payment,  pickets  at  a  fixed  price, 
on  a  distant  day  after  protest  and  notice,  liberates  the  endorser. 

FOURTH  District, 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendants,  sued  as  endorsers  of  a  promissory  note,  pleaded 
the  general  issue,  and  that  the  plaintiff  neglected  to  protest  the  note, 
and  to  give  them  notice  of  its  not  being  paid,  and  did  make  arrange- 
ments and  agreements  with  the  maker,  for  the  payment  of  it,  where- 
by they  were  discharged.     He  had  judgment  and  they  appealed. 

The  record  shows  that  the  protest  was  read  in  evidence,  and  the 
notary  deposed  he  gave  notice  to  the  defendants  by  a  letter,  which 
he  put  into  the  post  oflSce. 

Bouton,  a  clerk  of  the  plaintiflF,  deposed,  that  the  plaintiff,  having 
heard  the  defendant  Pedron  was  at  Vignaud's,  in  this  city,  sent  the 
witness  there,  who  was  told  by  Vignaud  that  Pedron  was  out,  but 
if  the  witness  came  about  the  note,  he  could  tell  him  he  heard 
Pedron  say  he  would  call  and  pay  the  plaintiff.  This  was  in  the 
course  of  1823. 

A  letter  from  the  plaintiff  to  the  defendants,  shows  that  he  wrote 
to  them,  that  with  the  view  of  facilitating  the  payment  of  the  note  to 
the  maker,  he  had  promised  to  purchase  pickets  from  him,  provided, 
they  were  delivered  in  March  following;  that  he  had  waited  in  vain, 
and  had  declined  purchasing  pickets  from  other  persons.  He  now 
demanded  payment  from  the  defendants. 

Vignaud  deposed  the  plaintiff  told  him  he  had  settled  with  Blsuf^e 
(the  maker)  for  the  note,  that  Blake  was  to  send  pickets  in  payment, 
that  witness,  calling  a  second  time  to  ascertain  whether  the  note  was 
really  paid,  was  informed  Blake  had  settled  it,  and  was  to  send 
pickets. 

It  is  clear  that  the  maker  of  the  note  acquired  from  the  plaintiff  the 
right  of  paying  it  in  pickets  on  a  deferred  day.  Although  the  plain- 
tiff cautiously  promised  to  purchase  pickets,  the  object  of  this  agree- 
ment to  purchase  was  to  facilitate  to  the  maker  the  payment  of  the 
note,  and  thus  the  plaintiff  forewejit  the  right  of  demanding  money 
in  payment  of  the  note,  till  the  deferred  day,  on  which  the  pickets 
were  to  be  delivered. 
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The  facility  thus  yielded  to  the  maker  was  an  obstruction  to  the 

right  of  the  payee  the  plaintiflf's  endorser;  for  the  plaintiff  could  not 

have  transferred,  after  this  agreement,  the  absolute  right  of  the  note 

to  his  assignee;  no,  not  even  to  the  defendants,  if  they  had  tendered 

him  the  amount  of  the  note,  in  order  to  prosecute  the  maker,  for  the 

note  must  have  passed  to  the  assignee  or  the  defendants,  cum  onere. 

For  the  plaintiff  had,  when  he  made  this  agreement,  the  complete 

ownership  of  the  note,  and  every  bargain  made  with  him,  insured  to 

the  maker  the  proposed  advantage  in  the  payment  of  the  note,  not 

only  against  the  plaintiff,  but  also  against  any  person,  who  by  the 

assignment  or  delivery  of  the  note,  with  a  blank  endorsement,  might 

succeed  to  his  rights. 

There  is  no  obligation  of  active  diligence,  in  the  holder  of  a  note, 
to  sue  the  maker  or  any  prior  endorser,  and  he  may  forbear  to  sue, 
as  long  as  he  pleases;  but  he  must  not  agree  to  give  time,  so  as  to 
preclude  himself  from  suing  him,  and  suspend  his  remedy  against 
him  to  the  prejudice  of  the  endorser.     Chitty,  371. 

The  holder  of  the  note,  who  intends  resorting  against  his  endorser, 
must  retain  the  faculty,  on  receiving  his  payment  from  the  latter,  to 
transfer  him  all  his  rights,  absolutely  unimpaired  against  the  maker. 
By  doing  an  act  which  impairs  this  faculty  the  recourse  against 
the  endorser  is  forfeited  and  no  circumstance  can  restore  it  without 
the  endorser's  concurrence. 

Here,  till  the  first  of  March  following,  by  the  agreement,  of  which 
plaintiff's  letter  contains  the  evidence,  the  right  of  suing  the  maker 
had  been  abandoned  by  the  plaintiff,  with  the  hope  pickets  would  be 
provided  according  to  the  agreement;  the  plaintiff  during  that  time 
could  not  call  on  his  endorsers  for  payment,  for  if  they  could  be  obliged 
to  pay  him,  it  would  follow  they  could  oblige  the  maker  to  pay  them; 
which  would  be  inconsistent  with  the  agreement,  that  he  should 
have  the  facility  of  paying  in  pickets,  on  the  first  of  March. 

The  plaintiff 's  letter  implicitly  recognises  the  obligation  he  had  put 
himsea  under,  to  wait  with  the  maker  till  the  first  of  March.  For  he 
makes  the  neglect  of  the  maker  to  comply  with  his  promise,  to  deliver 
pickets  on  that  day,  the  ground  of  his  right  to  call  on  the  defendants. 
But  the  plaintiff,  by  entering  into  an  obligation  to  give  time  to  the 
maker,  rendered  him  less  active  to  pay,  than  he  probably  would  have 
been,  if  he  had  continued  liable  to  an  immediate  suit,  and  the  plain 
tiff's  right  on  the  defendants,  affected  by  the  indulgence  he  granted 
to  the  maker,  cannot  be  restored  or  revived  by  the  neglect  of  the 
latter. 

TTie  plaintiff  has  relied  on  several  cases,  which  we  have  attentively 
examined.  That  from  3  Campbell  is  the  case  of  an  accommodation 
note,  which  is  there  said  to  create  an  exception  to  the  general  rule. 
Exceptio  probat  regulam.  That  from  16  Johnson  does  not  support 
him,  the  principle  of  that  case  being  that  passive  indulgence  does  not 
discharge,  but  active  does.  Yet  the  plaintiff  was  actively  indulgent. 
The  case  in  18  Johnson  settles  nothing;  it  is  an  it  seems  case,  not 
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very  strong.  The  case  in  Bosanquet  and  Puller  establishes  that  re- 
ceiving security  does  not  discharge.  If  the  holder  be  not  bound  to 
sue,  if  he  may  wait,  surely  there  is  no  injury  done,  if  he  take  security, 
if  he  strengthens  his  right.  The  endorser,  that  may  pay  him,  may 
have  the  benefit  of  this.  The  case  in  10  East,  is  the  case  of  a  bond, 
which  in  England,  is  not  a  negotiable  instrument. 

The  case  in  Gilmer,  a  Virginia  reporter,  goes  the  whole  length  of 
the  principle  contended  for  in  the  plaintiff's  case,  but  we  have  not 
been  able  to  see  the  whole  of  it  The  reports  of  that  gentleman  are 
not  known  to  be  in  the  state,  and  we  have  only  what  we  suppose  to 
be  the  marginal  note  of  it,  in  a  digested  index. 

The  case  is  a  solitary  and  an  anomalous  one.  We  are  unable  to 
judge  of  the  weight  it  is  entitled  to;  particular  regulations  in  Virginia 
very  likely  support  it,  but  we  cannot  take  it  as  affording  us  a  legiti- 
mate rule  of  conduct. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  there 
be  judgment  for  the  defendants,  with  costs  in  both  courts. 

Dumouliny  for  the  plaintiff. 

While,  for  the  defendants. 


Johnson  v.  Brown.     Ill,  N.  S.  60 1 . 

THIRD  District 

A  curator  is  according  to  law  functus  officio  after  the  expiration 
of  a  year.  Civil  Code,  180.  He  must  then  render  an  account  of 
what  he  has  done,  but  cannot  be  compelled  to  do  more  under  an 
expired  authority.  The  court  of  probates  has  no  jurisdiction  of  a 
subsequent  suit  against  him. 
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De  Armas  v.  Morgan.     Ill,  N.  S.  604. 

Property  specially  mortgaged,  cannot  be  sold  at  the  suit  of  a  third  party,  unless  it  bring 

more  than  the  amount  for  which  it  is  mortgaged. 

FIRST  District. 

Martik,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  states  he  was  the  last  and  highest  bidder  for  the  sum 
of  twelve  hundred  dollars,  of  a  lot  of  ground,  on  which  there  existed 
a  previous  special  mortgage  for  1250  dollars,  at  a  sale  made  by  the 
defendant,  on  a  writ  o^Jieri  facias,  under  the  17th  section  of  the  act 
of  assembly,  entitled  an  act  to  amend  the  several  acts,  &c.,  approved 
the  28th  January,  IS  17.  That  he  expressed  his  readiness  to  comply 
with  the  conditions  of  the  sale,  viz.  to  be  responsible  to  the  first  mort- 
gagee for  the  said  twelve  hundred  dollars,  and  required  the  defendant 
to  put  him  in  possession,  and  give  him  a  title  to  the  premises,  &c.,  which 
he  refused  to  do. 

There  was  judgment  for  the  former,  and  the  latter  appealed. 

The  statement  of  facts  admits  those  stated  in  the  petition. 

The  act  provides  that  whenever  anv  special  mortgage  exists  on  the 
property  offered  for  sale  on  a  writ  ofjieri  facias,  in  favor  of  any  other 
person  than  the  plaintiff,  in  the  ^eri  facias,  it  shall  be  sold  subject  to 
such  special  mortgage,  to  be  paid  by  the  purchaser,  and  the  sheriff 
shall  only  receive  from  the  latter,  the  surplus  for  which  the  said  pro- 
perty shall  have  been  sold,  over  and  above  the  amount  of  such  spe- 
cial mortgage,  and  shall  apply  the  same  to  satisfy  the  ^eri  facias. 

The  defendant's  counsel  urges  the  judgment  ought  to  be  affirmed, 
because  the  sheriff  cannot  sell  property  especially  mortgaged,  to  a 
third  party,  unless  something  be  bidden,  beyond  the  amount  it  is 
mortgaged  for,  and  he  refers  us  to  Landreaux  v.  Hazzelton,  1  N,  S., 
600. 

The  plaintiff's  counsel  insists  that  there  was  a  sale,  for  the  property 
seized  was  to  be  sold  for  what  it  would  fetch.  That  a  sheriff's  sale 
cannot  be  avoided,  on  account  of  the  inadequacy  of  the  price,  and  he 
refers  us  to  De  Ende  v.  Moore,  2  N.  S,  336. 

The  case  relied  on  by  the  plaintiff's  counsel  establishes  nothing,  but 
the  principle  that  the  purchaser  of  property,  at  a  probate  sale  acquires 
it  free  from  incumbrance. 

But  it  is  of  the  essence  of  every  sale,  that  there  should  be  a  price, 
received  or  to  be  received  by  the  vendor;  now,  in  the  present  case 
whether  we  consider  the  plaintiff  in  the  fieri  facias,  or  the  sheriff  as 
the  vendor,  there  was  no  price  received  or  to  be  received  by  either. 
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The  mortgaged  creditor  cannot  be  considered  as  the  vendor,  nor 
the  sheriff  as  his  agent,  for  the  sale  was  made  without  his  participa- 
tion, consent,  or  even  knowledge;  if  the  law  interfered  with  his  mort- 
gage, it  could  only  be  after  securing  his  payment,  and  the  present  sale 
compels  him  to  be  satisfied,  if  it  has  any  effect  with  a  part  of  his 
claim. 

We  think  the  district  court  acted  correcdy  in  deciding  that  there 
was  no  sale.  In  the  case  cited  by  the  defendant's  counsel,  we  held 
that  a  sale  by  the  sheriff,  of  property  specially  mortgaged,  when  there 
is  no  surplus,  nothing  after  paying  the  mortgage,  would  [>e  useless  to 
the  plaintiff,  and  oppressive  to  the  defendant;  one,  like  the  present,  in 
which  the  price  is  less  than  the  amount  of  the  special  mortgage, 
would  be  destructive  of  the  right  of  the  mortgagee ;  either  would  have 
the  effect  of  showing  the  melancholy  insufficiency  of  the  law. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

De  Armas^  for  the  plaintiff. 

Hennerij  for  the  defendant. 


Marigny  v.  Remy.     Ill,  N.  S.  607. 

FIRST  District. 

The  Court  said: 

We  are  unable  to  see  any  difference  in  the  facts  of  this  case,  and 
that  of  the  Mayor  et  al,  v,  Baily,  5  Martin^  321,  in  which  we  held 
that  one  may  have  a  direct  action,  on  a  stipulation  in  his  favor,  in  a 
deed  to  which  he  was  not  a  party.  See  also,  Duchamp  et  aL  v. 
Nicholson,  decided  in  July  last,  2  N.  S.  775;  2  Variae  Resol,  700, 
n.  18;  1  PothieVj  Obligations^  45,  n.  58,  60;  Ibid,  54,  n.  71,  72. 
ff.  45,  1,  38,  sect.  20,  22;  7  Hxilot  19;  Paillette,  Code  Ciinl  7,  art. 
1121  and  1165;  10  Pandectes  Franfaises,  160, 161;  6  Toullier^  164, 
n.  448,  449;  and  our  own  Civil  Code,  26'^,  art.  21. 


MAY  TERM,  1825.  177 


Louisiana  State  Insurance  Company  v.  Louisiana  State 

Bank.     III,N.  S.  610. 

A  bank  is  not  relieved  from  the  obligation  of  due  diligence,  in  the  caM  of  a  note  receited 
to  be  collected,  by  the  removal  of  the  maker^s  domicil  out  of  the  city. 

FIRST  District. 

*  Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  commenced  by  the  Insurance  Company  against 
the  Bank,  in  which  damages  are  claimed  from  the  latter  as  a  remu- 
neration for  a  loss  occasioned  to  the  former,  by  negligence  and  misfea- 
sance of  the  officers  of  the  bank,  in  the  collection  of  certain  notes 
which  were  placed  in  their  hands  by  the  insurance  company,  and 
which  they  undertook  to  collect.  Judgment  was  rendered  for  the 
plaintiffs  in  the  court  below,  from  which  the  defendants  appealed. 

This  case  is  similar  in  principle  to  that  of  Montillet  v.  United  States 
Bank,  and  Crawford  v.  State  Bank,  1  N.  S.  214,  368,  708. 

The  correctness  of  those  decisions  was  admitted  in  argument  by 
the  counsel  for  the  appellants,  who  contends  that  there  is  one  fact  in 
the  present  case,  which  distinguishes  it  from  those  cited,  and  ought 
by  its  operation  to  release  his  clients  from  all  responsibility,  which 
might  otherwise  have  arisen  from  negligence  and  mismanagement  in 
the  undertaking.  This  is  the  change  of  domicile  of  the  maker  of  the 
notes  from  New  Orleans  before  they  became  due.  This  suit  is  a  sequel 
of  that  brought  by  the  same  plaintiffs  against  Shamburg,  decided  as 
shown  by  the  report  in  2  N.  S.  511.  In  that  case  they  failed  to  re- 
cover from  Shamburg,  the  endorser  of  the  notes  in  question,  on  ac- 
count of  the  negligence  of  the  agents  of  the  bank  in  not  making  a 
demand  of  payment  from  the  maker,  in  the  manner  required  by  law. 
It  is  contended  in  favor  of  the  bank,  that  its  officers  are  justifiable 
towards  the  plaintiffs  in  not  having  made  this  demand,  in  consequence 
of  the  removal  of  the  maker  of  the  notes  from  the  city  before  they 
fell  due.  In  support  of  this  justification,  it  is  alleged  that  the  bank 
never  undertakes  to  collect  money  on  notes  or  bills,  when  the  collection 
requires  operations  out  of  the  city  of  New  Orleans,  and  that  the 
implied  contrajct  and  consequent  obligation  to  collect  ceased,  on  the 
removal  of  the  maker  of  the  notes,  especially  as  this  fact  was  known 
to  the  owners.  In  answer  to  these  arguments,  it  is  said  by  the  coun- 
sel for  the  appellees,  that  the  bank  could  have  released  themselves 

*  Jadge  Porter  took  no  part  in  this  opinion,  being  a  stockholder  of  the  bank. 
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from  this  obligation,  to  collect,  under  the  implied  contract,  only  by 
returning  the  notes  to  the  owners,  after  the  fact  of  the  maker's  re- 
moval became  known  to  them.  Further,  that  they  were  led  into 
error  by  the  protest  made  by  the  notary  who  acted  for  the  bank, 
because  that  instrument  declared  that  a  legal  demand  was  made,  and 
notice  had  been  regularly  given. 

That  the  oflSicers  of  the  bank  knew  of  the  change  of  domicile  by 
the  maker  of  the  notes  before  they  became  due,  the  evidence  of  the 
case  abundantly  shows.  The  knowledge  of  this  fact  is  not  so  clearly 
brought  home  to  the  appellees;  and  even  if  it  were,  it  ought  not  to 
change  the  situation  of  the  parties,  so  as  to  release  the  defendants 
from  their  obligation  to  take  all  legal  steps  to  collect  the  notes  which 
they  had  undertaken.  Their  duties  as  agents,  could  have  ceased  in 
no  other  way,  than  by  a  return  of  the  notes  to  the  owners,  or  an 
explicit  declaration  that  they  would  no  longer  act  for  them. 

The  erroneous  conduct  of  the  notary,  in  making  a  mistaken  or 
false  protest,  certainly  had  a  tendency  to  injure  the  plaintiffs;  by  it, 
it  seemed  that  every  thing  had  been  regularly  and  legally  done,  which 
was  necessary  to  charge  the  endorsers.  They  were  thus  lulled  into 
security,  and  of  course  took  no  means  to  do  that  which  they  sup- 
posed had  already  been  well  done  by  their  agents.  Admitting  this 
to  be  true;  it  is  contended  by  the  defendants  that  they  ought  not  to 
be  made  responsible  for  the  misconduct  of  the  notary;  being  a  public 
officer,  he  ought  to  answer  directly  for  his  conduct;  that  a  protest 
could  only  be  made  by  a  notary,  and  when  the  bank  placed  the 
notes  into  his  hands,  its  officers  had  fully  and  faithfully  executed  their 
trust. 

In  the  case  of  a  foreign  bill  of  exchange,  the  dishonor  of  which  can 
only  be  evidenced  by  protest,  this  argument  would  be  entitled  to 
great  weight.  But  inland  bills  and  promissory  notes  do  not  neces- 
sarily require  protests  by  notaries;  a  demand  of  payment,  refusal  and 
notice  to  drawers  and  endorsers  may  be  proved  by  any  competent 
witness.  In  the  present  case  we  deem  it  proper  to  consider  the 
notary  as  the  agent  of  the  bank,  because  they  did  by  him,  that  which 
they  might  have  done  themselves. 

The  appellees  claim  interest  on  the  amount  of  the  notes  from  the 
date  of  the  demand  of  payment  and  protest ;  now  no  demand  was 
made.  The  present  action  sounds  solely  in  damages  for  negligence 
and  misfeasance  in  the  officers  of  the  bank;  it  is  perhaps  true  that  a 
fair  criterion  to  ascertain  the  amount  of  damages,  is  the  loss  of  the 
plaintiffs,  occasioned  by  the  misconduct  of  the  defendants,  which  is 
alleged  to  be  the  sums  specified  in  the  notes  with  legal  interest  from 
the  day,  on  which  they  ought,  regularly,  to  have  been  protested.  If 
it  had  been  so  adjudged  in  the  court  below,  we  would  perhaps  not 
have  disturbed  the  judgment.  The  contest  may,  as  the  cause  now 
stands  on  an  appeal,  and  being  a  suit  for  damages,  be  considered  as 
among  those  little  things  which  the  law  does  not  regard;  de  minimis 
non  curat  lex. 
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However  fair  and  legal  the  judgment  may  be,  it  is  a  hard  case  on 
the  defendants. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Duncariy  for  the  plaintiiSs. 

Grymes,  for  the  defendants. 


Saulet  V.  Dreux's  Syndics.     Ill,  N.  S.  615. 

FIRST  District. 

A  judgment  reversing  that  by  which  a  syndic  was  appointed,  does 
not  avoid  acts  done  by  him  in  the  meanwhile. 

The  law  has  not  fixed  the  number  of  days  during  which  the  sale 
of  an  insolvent's  goods  is  to  be  advertised. 


Mayner  v.  Rollins.     Ill,  N.  S.  618. 

FIRST  District. 

A  contract  made  double,  in  fact,  but  with  no  mention  made  of  it, 
is  good  as  a  beginning  of  proof,  ^  plus  forte  raison  than  would  be  a 
contract  not  made  in  as  many  originals  as  there  be  parties. 
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EASTERN  DISTRICT,  JUNE  TERM,  1825. 


Flood  et  al  v.  Shamburgh.     Ill,  N.  S.  622. 

Where  the  rules  of  court  do  not  require  a  repUcatioo,  all  means  of  defence  are  left  open 

to  the  plaintiff. 
The  widow  who  accepts  the  community,  may  be  sued  in  the  district  court 
The  wife  who  has  taken  an  active  part  in  the  community,  or  has  not  made  an  inventory, 

cannot  renounce. 
What  is  full  value  in  money  for  a  note,  is  a  question  of  law. 
Usury  may  be  committed  by  agreeing  to  take  the  legal  rate  of  interest,  on  a  larger  sum 

than  that  really  lent 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  petitioners  state  that  in  the  beginning  of  the  year  1823,  the 
late  William  Flood  being  in  want  of  money  applied  to  defendant  for 
various  sums,  which  were  lent  him  and  which  he  repaid  with 
usurious  interest;  that  among  other  transactions  he  gave  his  note  to 
defendant  on  the  6th  of  January,  1823,  for  10,000  dollars,  on  an 
usurious  loan,  and  made  a  mortgage  without  any  consideration  for 
the  same  sum  of  10,000  dollars.  That  the  defendant  has  frequently 
and  publicly  declared,  that  the  estate  of  Flood  was  indebted  to  him 
in  both  the  amount  of  the  note  and  the  mortgage,  and  that  he  would 
institute  suit  on  both,  and  claim  the  sum  of  20,000  dollars,  with  inte- 
rest and  costs. 

They  further  state  that  by  reason  of  these  allegations  they  have 


JUNE  TERM,  1825.  181 

[nood  et  aL  o.  Sbamburgb.] 

been  hindered  from  selling,  and  disposing  of  the  estate,  or  settling  the 
demands  against  it.  That  they  have  frequently  and  amicably  re- 
quested the  defendant  to  present  his  claim,  which  h^  refuses  to  do, 
but  continues  to  boast  of  his  demands,  and  prevents  the  petitioners 
paying  one  James  Erwin  who  is  a  creditor  of  the  estate. 

The  prayers  of  the  petition  are: 

That  the  defendant  may  be  ordered  to  set  forth  distinctly  the  nature 
of  his  claims  against  the  estate  of  Flood. 

That  he  may  be  ordered  to  institute  suit  thereon  within  ten  days 
from  the  service  hereof,  or  on  making  default,  that  it  may  be  declared 
the  estate  is  not  indebted  to  him. 

That  the  mortgage  may  be  declared  null  and  void. 

That  the  defendant  may  be  condemned  to  pay  the  petitioners,  the 
sum  of  24,000  dollars,  for  his  unjust  boasting. 

That  he  may  be  condemned  to  refund  and  pay  2000  dollars  received 
by  him  for  usurious  interest,  between  the  1st  of  January,  1815,  and 
the  1st  of  January,  1824. 

That  he  may  set  forth  in  his  answer  all  the  circumstances  attending 
his  transactions  with  the  deceased. 

The  answer  denies,  that  the  defendant  did  ever  Jactitate  or  boast,  he 
had  a  claim  against  the  estate  of  William  Flood  for  20,000  dollars,  or 
that  he  had  refused  or  delayed  to  bring  his  suit  on  the  note  due  him, 
or  in  any  manner  impeded  the  settlement  of  the  estate;  but  that  on 
the  contrary,  he  and  one  James  Erwin  filed  a  petition  in  the  court  of 
probates,  praying  to  be  paid  the  amount  really  due;  and  afterwards 
filed  another  to  the  like  effect  against  the  widow  as  curatrix  of  the 
minor  children.  That  these  proceedings  were  stopped  in  consequence 
of  an  agreement  made  with  the  executors,  that  they  would  deliver 
notes  received  for  the  sale  of  property  of  the  estate,  which  agreement 
they  have  failed  to  comply  with.  Judgment  is  therefore  prayed  by 
way  of  reconvention,  for  the  sum  of  10,000  dollars,  with  interest  and 
costs. 

The  answer  proceeds  to  deny  that  the  consideration  of  the  note 
and  mortgage  is,  or  was  usurious,  or  that  the  deceased  paid  him  ille- 
gal interest,  between  January,  1815,  and  1824.  That  the  note  was 
given  for  money  loaned  to  Wm.  Flood  in  his  lifetime  at  a  year's 
credit,  and  that  the  mortgage  was  given  to  secure  the  same.  It  con- 
cludes by  praying  judgment  against  Mary  Flood  who  has  accepted 
the  community,  and  against  the  minor  heirs. 

The  cause  was  submitted  to  a  jury  on  special  facts;  upon  their 
finding  the  court  below  gave  judgment  in  reconvention  against  the 
plaintiff,  for  8800  dollars,  with  interest  at  ten  per  cent.,  from  the  6th 
of  January,  1824,  until  paid,  and  costs  of  suit.  The  defendant 
appealed,  and  the  plaintiffs  have  prayed  the  judgment  should  be 
amended  in  their  favor. 

The  first  question  necessary  to  be  decided  is,  the  legality  of  the 
judgment  in  reconvention  in  reference  to  the  plaintiffs,  who  are 
minors,  and  who  have  necessarily  accepted  the  succession  with  the 
Vol,  IIL— 16 
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benefit  of  an  inventory.  As  neither  the  rules  of  the  court  in  which 
this  case  was  tried,  nor  the  law  require  a  replication  to  the  answer^ 
it  is  consequeittly  open  to  every  objjection  which  could  have  been, 
pleaded  to  it.  Now  it  is  cliear  that  an  ordinary  action  could  not  be 
maintained  in  the  district  court  against  niijcipr  heirs,  who  administer 
a  succession  through  the  agency  of  their  tutors  or  curators,  for  debts 
due  by  that  succession;  at  least  not  unless  it  was  shown  the  estate 
had  been  settled  according  to  law,  and  that  a  partition  had  takea 
place  between  the,  heirs.  Tliis  principle  adnoitted,  the  only  thing 
left  for  inquiry  in  this  case  is,  whether  the  jurisdiction  can  be  acquired 
by  the  plaintiffs  having  drawn  the  defendant  before  that  tribunaL 
We  are  very  clear  it  cannot.  They  could  only  bring  the  defendant 
there,  for  the  examination  of  matters  of  which  the  court  could  take 
cognisance. 

This  view  of  the  subject  leads  us  to  an  eji;amination  of  the  correct- 
ness of  thQ  course  pursued  by  the  plaintiffs  in  instituting  this  action. 
The  petition  as  we  have  seen,  embraces  several  matters,  some  of 
which  we  conceive  were  properly  cognisable  by  tlie  district  court  and 
others  were  not.  In  the  first  we  include  the  claim  to  recover  back 
illegal  interest  paid  on  other  considerations,  thftn  the  money  now 
claimed  by  defendant  from  the  estate.  We  also  include  the  demand 
in  damages,  for  setting  up  false  and  injurious  pretensions  against  the 
succession.  These  could  be  fairly  brought  before,  the  district  courts 
because  they  were  separate  and  distinct  demands  by  the  estate  against 
the  defendant,  who  was  not  suable  before  the  court  of  probates. 

But  that  part  of  the  petition  which,  after  acknowledging  a  debt 
due,  calls  on  the  defendant  to  state  its  nature  and  amount,  we  con*, 
sider  irregular  and  contrary  to  law;  as  we  do  all  the  proceedings 
which  were  predicated  on  it,  We  can  see  no  object  in  such  an. 
investigation.  The  di$tria  court  could  not  regularly  execute  its: 
judgment,  for  the  assent,  and  order  of  the  judge  of  probates  would 
still  be  necessary  to  enable  the  plaintiff  in  reconvention  to  execute  it;^ 
The  whole  proceeding  supposes  jurisdiction  in  the  district  court  for 
the  purpose  of  inquiry  alone,  and  for  this  purpose  we  have  said,  that 
court  does  not.  possess  it.  This  point  recqived  a  particular  examina- 
tion in  the  case  of  Vignapd  v,  Tonnacourt's  Curator,  12  Mariin, 
234*     See  also  Civil  Code,  178^  art  137. 

Our  law  has  aflSixed  a  sufficient  penalty  on  creditors,  who  do  not 
present  their  claims  against  a  succession  administered  under  an  Iqh 
ventory,  to  suppose  they  will  delay  bringing  them  forward  before 
the  proper  tribunaU  It  is  time  enough  when  they  present  them,  to 
offer  tt^Qse  exceptions  which  will  reduce  their  claim,  and  it  is  mere 
wantoonei$3  to  drag  them  before  another  tribunal,  in  order  to  investi- 
gate m^tte^rs  which  could  more  properly  be  offered  as  an  exception 
to  their  demand,  when  they  came  before  that  court,  which  alone  has 
the  meajps,  and  the  power  to  terminate  the  matters  in  contestation. 
What.is  Goncjusive,  against  the  regularity  of  the  course  of  proceeding 
resorted  to  in  this  instance  is,  that  notwithstanding  all  the  litigation 
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in  this  action,  the  defendant  might,  on  going  to  the  coiirt  of  ptobates 
with  his  jiidgtnent,  be  compelled  to  discuss  again,  with  the  other 
creditors,  all  the  matters  and  things  at  issue  in  this  suit.  Notisima 
tU€»p.  lib.  Wjiii,  28,  ley  S. 

Confining  our  attention  then  to  the  verdict  on  those  matters  of 
which  the  court  could  take  cognisance,  we  find  the  jury  have  ex- 
pressly negatived  the  fact  of  the  defendant  having  received  usurious 
interest  on  the  loans  of  money  other  than  that  for  which  the  note  still 
dne,  was  given;  and,  they  have  also  found,  the  defendant  never 
did  set  up  such  a  claim  as  is  charged  in  the  petition.  There  must 
be  final  judgment  therefore  against  the  plaintiffs  on  both  these 
demRands. 

But  there  is  still  another  and  important  question  open,  and  that  is 
whether  the  judgment  in  reconvention  against  the  widow,  must  not 
be  affirmed. 

Its  correctness,  independent  of  the  matters  which  are  peculiar  to  the 
pttssent  case,  depends  on  the  extent  of  her  responsibility  on  accepting 
die  community.  If,  in  doing  so,  her  liability  for  one-half  of  the  debts, 
depends  on  whether  the  amount  received  by  her  from  the  commutiity 
equals  the  moiety  of  the  sums  due  by  it;  or  in  other  words,  if  she 
take  under  the  benefit  of  an  inventory,  then  claims  against  her  must 
be  presented  in  the  court  of  probates;  for  she  is  nothing  more  than 
administrator  of  the  estate,  and  it  is  right,  that  all  the  creditors  should 
have  an  opportunity  of  presenting  their  claims,  and  getting  a  propor- 
tion of  the  common  fund  left  for  the  payment  of  debts.  If  on  the 
contrary,  by  the  act  of  acceptance,  she  becomes  responsible  personally 
for  the  one-tkalf  of  the  debts,  she  may  be  sued  any  where. 

In  the  investigation  of  this  subject,  finding  the  provisions  of  our 
Code  not  so  clear  and  explicit  as  could  be  desired,  we  turned  to  the 
ancient  law  of  tiie  country.  It  has  afibrded  us,  however,  but  little 
assistance,  lliere  existed  no  legislative  enactment  in  Spain  on  the 
matter,  and  the  authors  who  have  written  on  this  branch  of  her  juris- 
pmdenoe  differ  in  opinion:  the  better  one,  perhaps,  was,  that  aftet 
accepting,  she  oould  not  renounce,  on  discovering  the  effects  of  the 
eommcmify^  not  to  be  equal  to  one-half  of  the  debts  due  by  it. 
librero,  p.  2,  Hi.  1,  cap.  4,  sect.  3,  no*.  71  and  72. 

Our  Code  has  so  far  altered  the  law,  as  to  give  the  widow  the 
right  of  renouncing  at  any  lime.  Civil  Code,  3S8,  art.  78.  But  in 
order  to  enjoy  the  privilege  she  must  tot  have  taken  an  active  con- 
cern in  the  afEstirs  of  the  community,  and  she  must  have  made  an 
inventory.  If  she  has  done  the  one,  or  fails  to  do  the  other,  she  can- 
not renounce;  and  in  those  cases  where  she  cannot,  we  are  of  opinion 
she  is  responsible  for  the  one^half  of  the  debts,  whether  the  one-half 
of  the  property  of  the  community  be  equal  to  them  or  not.  We 
found  this  opinion  on  two  articles  of  our  Code;  one  of  which  declares, 
that  in  the  partition  of  the  effects  of  the  partneifship  of  community  of 
acquests  and  gains,  both  husband  and  wife  are  to  be  equally  liable 
for  their  share  of  the  debts  contracted  during  marriage:  the  other 
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provides,  the  wife  and  her  heirs  may  exonerate  themselves  from  the 
debts,  by  renouncing.  If  she  be  equally  liable  with  the  husband,  and 
only  one  mode  is  pointed  out  by  which  she  can  escape  that  responsi- 
bility, she  is  clearly  responsible  in  her  own  right,  unless  that  mode 
has  been  pursued. 

It  has  not  escaped  our  attention,  that  the  heirs  of  the  husband 
could  free  themselves  from  personal  responsibility  by  accepting  the 
succession  with  the  benefit  of  an  inventory;  and  that  it  may  be  urged, 
this  opinion  makes  the  wife  incur  a  heavier  responsibility.  But  the 
ditl'erenee  is  rather  in  the  means,  than  in  the  end.  Inventory,  and 
acceptance  under  it,  are  sufficient  to  enable  the  heirs  to  escape  respon- 
sibility in  their  personal  capacity.  Inventory  and  renunciation  are 
both  required  to  enable  the  wife  to  enjoy  the  same  privilege;  and  if 
both  be  made,  they  have  the  further  effect  of  freeing  her  from  the 
trouble  of  administering  the  estate. 

We  are  greatly  strengthened  in  this  opinion  from  an  examination 
of  the  Napoleon  Code.  That  body  of  law  formed,  as  it  is  well  known, 
the  subsiraitim  of  the  Civil  Code  of  this  state,  and  so  many  of  its 
provisions  were  incorporated  verbatim  into  ours,  that  whenever  we 
find  several  of  its  regulations  adopted  on  a  particular  subject,  and  a 
material  one  omitted,  we  may  safely  conclude,  that  omission  pro- 
ceeded from  a  difference  of  opinion  in  the  framers.  Now  by  the 
1483d  article  of  that  Code,  the  wife  is  only  responsible  to  the  amount 
of  the  inventory,  and  renunciation  is  not  necessary,  to  protect  her 
from  being  answerable  in  her  own  right. 

In  this  case  the  widow  accepts  the  community  by  bringing  suit  to 
have  part  of  its  effects  adjudged  to  her.  Nothing  appears  on  the 
record  which  shows  a  renunciation,  or  a  right  to  make  it.  She  is, 
therefore,  responsible  in  her  personal  capacity  for  one-half  of  the 
debts  of  the  succession,  and  was  properly  sued  in  the  district  court. 

It  only  remains  to  inquire  for  what  sum  judgment  should  be  given 
against  her.  It  has  been  contended  the  case  is  not  in  a  situation  for 
final  judgment  in  consequence  of  the  contradictory  finding  of  the  jury, 
on  the  first  and  fourth  facts  submitted  by  plaintiffs.  The  apparent 
discrepancy  which  the  verdict  exhibits  on  these  facts,  is  removed  by 
an  examination  of  the  pleadings,  and  the  issue  joined.  The  first  is 
evidently  in  relation  to  the  demand  for  illegal  interest  already  paid. 
The  second  refers  to  the  contract  sued  on. 

The  jury  have  found  the  defendant  gave  8S00  dollars,  for  a  note 
of  the  plaintiff's  ancestor,  payable  in  one  year  for  10,000  dollars.  In 
answer  to  the  eighth  fact  submitted  on  the  part  of  the  defendant,  they 
state  he  "  gave  the  full  value  for  the  note.''  What  sum  of  money  is 
full  value  for  a  note  of  the  borrower  payable  at  a  future  day,  is  a 
question  of  law  not  of  fact;  as  the  law  has  declared  that  not  more 
than  a  certain  sum  shall  be  taken  for  the  loan.  This  part  of  the 
verdict,  therefore,  cannot  be  permitted  to  influence  the  judgment  of 
the  court. 

The  strongest  objection  against  the  finding  of  the  jury,  as  not  ^us- 
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taining  the  plea  of  usury,  was,  that  it  only  states  what  money  was 
given  for  the  not^,  and  non  constat  there  might  not  have  been  money 
and  other  property  given  for  it.  This  argument  would  have  con- 
siderable weight,  were  it  not  for  the  judicial  confession  of  the  defend- 
ant in  his  answer,  <<  that  the  note  was  given  for  money  loaned^  to 
William  Flood,  at  a  yearns  credit.'^ 

We  consider,  then,  the  fact  to  be  clearly  established  that  the  note 
for  10,000  dollars,  payable  in  one  year,  was  given  for  8800  dollars. 
The  judge  below  thought  this  agreement  was  usurious,  and  that  under 
It  no  more  than  the  original  sum  lent  could  be  recovered.  But  he 
was  of  opinion  that,  as  by  a  subsequent  act  of  mortp;age  passed  to 
secure  the  payment  of  this  note,  the  borrower  had  stipulated  to  pay 
interest  at  ten  per  cent,  if  it  was  not  regularly  discharged  at  the  end 
of  the  year;  that  rate  of  interest  could  be  recovered  on  the  sum  really 
lent,  from  the  date  of  the  failure  to  comply  with  the  original  contract 
'  We  agree  with  the  judge,  in  the  conclusion  to  which  he  came  on 
the  first  agreement,  and  are  unable  to  concur  with  him  in  regard  to 
the  second.  Both  contracts^  appear  to  us  equally  usurious.  The  first 
was  to  get  twelve  per  cent,  on  the  loan  of  8800  dollars,  for  one  year; 
and  the  second  was  to  receive  ten  per  cent,  on  a  sum  made  up  in  part 
of  this  usurious  interest.  Now  whether  the  law  be  violated  by 
taking  a  promise  to  pay  fifteen  per  cent,  on  the  loan  of  1000  dollars, 
foT  one  year;  or  by  an  engagement,  that  the  borrower  shall  pay  ten  per 
cent,  on  1500  dollars  when  only  lOOO  dollars  are  lent,  the  conse- 
quence must  be  the  same.  For  there  is  no  difierence  between  the 
two  cases  just  put,  e3:cep(t  in  the  mode  chosen,  to  avoid  the  prohibi- 
tion to  take  more  than  legal  interest  on  money  lent.  The  law  has 
not  been  so  improvident,  as  such  an  argument  supposes.  It  annuls 
all  *•  contrAtos  simulados  enfraude  de  tisurds.^^  To  know  whether 
a  contract  comes  within  the  provisions  of  this  law,  we  have  only  to 
inquire  how  much  money  was  lent;  and  how  much  was  to  be  paid 
for  the  use  of  it  If  the  latter  exceed  the  rate  of  interest  which  the 
law  permits,  it  is  a  matter  of  no  consequence  how,  or  in  what  manner 
the  promise  was  made,  or  wliat  consideration  is  avo\ved  for  it. 
Novisima  Secop.  lib.  10,  tit.  I,  ley  20. 

It  is,  therrfore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed.  And  pro- 
ceeding to  ^ive  such  judgment  here,  as  in  our  opinion  should  have 
been  given  m  that  court,  it  is  ordered,  decreed  and  adjudged,  that 
there  be  judgment  against  the  plaintiffs  on  the  matters  and  things 
daimed  by  them  in  Slelr  petition,  saving  to  the  minor  heirs  in  the 
court  of  probate*  any  exception  they  may  have  to  the  claim  of  defen- 
dant for  moneys  lent  to  their  ancestor  William  Flood.  And  it  is 
fhrther  ordered  and  decreed,  that  the  defendant  in  this  cause,  and 
plaintiff  in  the  demand  in  reconvention,  do  recover  of  Mary  Floods 
the  sum  of  4400  dollars,  with  costs  in  both  courts. 

Hoffman^  for  the  plaintiff. 

Hennen,  for  the  defendant. 

16* 


I 
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.  White  et  al  v.  Noland.     Ill,  N.  S.  636. 

If  a  contract  be  not  obligatory  when  entered  into,  a  change  in  the  law  cannot  make  it  so. 
The  allegata  and  probata  mvttH  agree* 

FOURTH  District. 

t 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  is  sued  as  the  endorser  of  two  promissory  notes; 
he  pleaded  the  general  issue;  there  was  judgment  against  him  and 
he  appealed. 

Part  of  the  sum  for  which  these  notes  are  payable,  is  expressed  in 
figures.  They  bear  date  the  months  of  June  and  November,  1823, 
a  period  at  which  there  was  an  act  of  the  legislature  of  this  state  in 
force,  which  declared  that  no  note  should  be  obligatory,  or  admissible 
in  evidence  unless  the  sum  of  money  mentioned  or  specified  therein 
to  be  due  or  payable,  be  expressed  in  words  at  full  length.  That 
statute  has  since  been  repealed.  But  if  the  notes  were  not  obligatory 
at  the  time  tiiey  were  given,  a  subsequent  change  in  the  law  cannot 
make  them  so.     Acts  of  1823,  36;  Acts  of  1825,  58. 

There  has  been  a  great  diversity  of  opinion  in  the  profession,  as  to 
the  true  construction  of  the  law  just  referred  to.  Some  contend  that 
the  note  or  obligation  is  good  so  far  as  it  is  written  in  words  at  full 
length,  and  that  the  part  expressed  in  figures  must  be  rejected  as 
surplusage.  Others  insist  it  is  void  in  ioiOy  and  is  not  admissible  in 
evidence.  The  question  has  not  been  settled  by  judicial  determina- 
tion. All,  however,  agree  that  the  part  expressed  in  figures,  is,  as  if  it 
were  not  written,  and  makes  no  part  of  the  obligation. 

Such  was  the  decision  of  this  court  in  the  case  of  Pili6  v,  Mollere. 
We  have,  then,  in  the  present  case  notes  declared  on,  different  from 
those  offered  in  evidence,  and  the  question  is  whether  the  judge  erred 
in  admitting  them.  We  think  he  did;  the  question  is  precisely  the 
same  as  that  decided  in  the  case  just  referred  to,  where  the  subject  was 
gone  into  at  full  length.    2  N.  S.  666. 

The  judge  a  quo  in  deciding  the  case  against  the  defendant,  took  a 
distinction  between  the  maker  and  endorser,  and  considered  the  latter 
responsible,  on  the  ground  that  he  put  in  circulation  a  note  as  the 
representative  value  of  the  sum  mentioned  therein,  making  it  good 
for  that  sum,  in  case  it  should  not  appear  to  be  valid  against  the 
drawer.  This  distinction  cannot  receive  our  assent.  The  endorser 
of  a  promissory  note,  does  not  by  the  act  of  endorsement,  alter  or 
enlarge  its  legal  effect.    He  is  considered  as  the  drawer  of  a  bill.    12 
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Mar  tin  f  184;  2  Phil,  on  Ev.  10,  17,  41.  If  the  part  of  the  sum  ex- 
pressed in  figures  is  to  be  considered  not  written  as  to  the  maker,  so 
must  it  as  to  the  endorser,  whose  obligation  cannot  extend  beyond 
the  sum  for  which  the  note  appears  on  the  face  of  it  to  be  binding  on 
the  maker,  or  in  other  words,  the  sum  legally  expressed  in  the  in- 
strument. ^ 

On  the  whole  it  appears  to  us  the  court  erred  in  permitting  the 
notes  offered  in  evidence  to  be  received,  for  they  did  not  correspond 
with  those  declared  on.  The  petition  states  two  notes,  one  for  284 
dollars  and  30  cents,  the  other  for  295  dollars  and  66  cents*,  those 
offered  had  no  cents  expressed  in  them  except  in  figures,  which  we 
are  bound  to  consider  as  not  written. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  there 
be  judgment  for  the  defendant  as  in  case  of  nonsuit,  with  costs  in 
both  courts. 

Presian,  for  the  defendant. 


Barbarin  v.  Descahaut's  Heirs.     Ill,  N.  S.  63  9« 

PARISH  Court  of  New  Orleans. 

A  petition  against  the  drawer  of  a  bill,  which  does  not  set  out 
demand  and  notice,  does  not  set  forth  any  cause  of  action,  and  if 
judgment  be  given  on  it,  it  will  be  arrested. 


Bowman  v.  Flower.     Ill,  N.  S.  639. 

THIRD  District. 

The  jury  has  no  power  to  compromise  between  conflicting  evi- 
dence, but  must  decide  one  way  or  other;  if  the  scales  are  «qual,  he 
who  holds  the  affirmative  should  lose.     12  Martin,  260;  2  N.  S.,  494. 
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•       Abert  V.  Bayon.     HI,  N.  S.  644. 

Failure  of  plaintiff  to  comply  with  a  condition  precedent,  may  be  taken  advantage  of  on 

the  general  iesne. 

SECOND  District 

Plainti£f  claimed  a  plantation  in  defendant's  hands  by  virtue  of  an 
adjudication  under  a  transaction.  The  petition  avers  a  sale  positive, 
and  unconditional  Defendant  pleaded  general  denial.  The  proof 
introduced  by  plaintiff  shows  a  condition  precedent  to  be  performed 
by  her,  before  the  obligation  of  defendant  would  be  complete. 

Porter,  J.,  said: 

The  question  then  presented  for  our  decision  is,  whether  the  defen- 
dant can  take  advantage  of  this  condition  without  specially  plead- 
ing it? 

It  might)  perhaps,  be  sufficient  in  support  of  his  right  to  do  so,  for 
him  to  urge,  that  if  this  is  to  be  decided  by  strict  and  technical  rules 
of  pleading,  the  first  fault  was  conunitted  by  the  plaintiff.  It  being 
a  well  established  doctrine,  that  where  the  right  of  action  depends  on 
a  condition  precedent,  its  accomplishment  should  be  set  ont  in  the 
declaration;  otherwise,  if  the  right  is  once  vested  and  defeated  by  mat- 
ter ex  post /ado.    6  Bac.  Ab.  339;  7  Co.  10. 

If  under  the  liberal  mode  of  practice  wisely  established  in  this  state, 
such  strictness  be  not  necessary,  still  the  rights  of  the  parties  under 
the  evidence  offered,  are  not  the  least  altered,  or  impaired;  and  they 
have  the  same  right  to  insist  at  the  trial,  that  the  plaintiff  has  failed 
to  show  a  cause  of  action,  that  they  would  have  under  a  more  tech- 
nical system  by  taking  advantage  of  it  in  pleading. 

The  judge  of  the  district  court  in  the  opinion  delivered  by  him  on 
the  motion  for  a  new  trial,  seems  to  have  considered,  nothing  to  have 
been  put  at  issue  but  the  averments  in  the  petition:  and  that  what  the 
defendant  relied  on,  was  matter  of  avoidance  whicn  should  have  been 
specially  set  up. 

The  judge  was  correct  in  saying,  that  nothing  but  the  averments 
in  the  petition  were  put  in  issue.  But  that  petition  avers  a  sale,  posi- 
tive, and  unconditional.  The  proof  introduced  shows  a  conditional 
one.  The  defendant  might  perhaps  have  objected  to  the  variance, 
but  if  he  chose  to  admit  it,  it  was  received  with  all  legal  consequences 
that  flowed  from  it,  as  proof  the  defendant  promised  to  deliver  the 
plantation;  but  as  proof  too,  that  he  was  not  to  deliver  it  until  the 
plaintiff  should  comply  with  the  condition  expressed  therein* 


JUNE  TERM,  1825.  189 

[Abert  e.  Bayon.] 

Tbe  judge,  therefore,  though  correct  in  considering  that  nothing 
was  put  at  issue  but  the  averments  in  the  petition,  erred  in  the  eflfect 
"which  he  gave  to  the  evidence  by  which  those  averments  were  sup- 
ported. And  he  particularly  erred  in  imagining  this  was  special  mat- 
ter in  avoidance,  which  should  have  been  set  out  in  the  answer.  Mat- 
ters in  avoidance  acknowledge  the  obligation  to  have  once  existed, 
by  averring  these  matters  to  have  discharged  it.  They  cannot,  there- 
fore, be  given  in  evidence  under  the  general  issue,  because  by  it  the 
plaintiff  only  comes  prepared  to  prove  the  defendant  made  such  a 
contract  as  is  alleged.  But  in  this  instance  the  appellant  does  not 
rest  his  defence  on  the  fact  that  his  obligation  to  deliver  the  land,  was 
discharged  by  matters  and  things  which  avoid  it.  He  insists  that  up 
to  the  moment  of  trial,  no  obligation  had  existed  on  his  part  to  de- 
liver it,  because  an  act  necessary  to  create  that  obligation  had  not  yet 
been  performed  by  the  plaintiff.  This  we  are  satisfied  he  should  have 
been  permitted  to  show  under  the  general  issue,  either  by  relying  on 
the  evidence  introduced  by  plaintiff,  or  by  any  other  proof  in  his  . 
power. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  this  cause  be  remanded  for 
a  new  trial,  with  directions  to  the  district  judge  not  to  reject  evidence 
of  the  defendant  to  show  the  plaintiff  refused  to  furnish  endorsed  notes 
for  the  amount  of  the  purchase-money  of  the  plantation;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  appellee  pay  the  costs 
of  this  appeal. 

CuviUier,  for  the  plaintiff. 

Marti  J  for  the  defendant. 


Marigny  v.  Hunt.     Ill,  N.  S.  651. 

FIRST  District 

By  the  laws  of  Spain  a  real  action  is  one  which  demands  a  specific 
thing,  movable  or  immovable.  Febr.  p.  1,  cap.  4,  secL  4,  tit.  4,  /.  I, 
no.  70.  The  statute  of  Louisiana,  granting  the  right  of  being  sued 
only  in  the  parish  wherein  one  habitually  resides,  makes  no  direct 
exception  in  regard  to  an  hypothecary  action.  The  judge  of  the 
place  where  the  debtor  resides,  alone,  has  authority  to  grant  an  order 
of  seizure  and  sale. 
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Skipwith  et  al  v.  Gray*     III,  N«  S«  655. 

THIRD  District. 

Plaintiff  cannot  proceed  at  the  same  time  with  an  order  of  seizure 
and  a  suit  in  the  ordinary  way. 

If  they  be  both  resorted  to,  the  via  txecuKva  merges  in  the  via 
ordinaria, 

TTbe  act  of  1817,  section  6, "  in  any  real  action  where  there  are 
two  or  more  persons,  &c.  residing  in  different  districts,"  means  two 
or  more  defendants. 


Guidrey  v.  Vives.     Ill,  N.  S.  659. 

PARISH  Court  of  New  Orleans! 

Surety  on  a  note  has  not  the  same  liability  with  an  endorser.    See 
Cooley  V.  Lawrence,  4  Martin^  639. 


Spraggins  v.  White.     Ill,  N.  S-  661. 

Plamtiff  mfty  prove  paymeDt  of  a  written  order  in  Ibvor  of  defsndimt  without  prodading 

it,  if  the  eziiteme  of  the  order  be  vdmitted. 

COURT  of  Probates  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  originally  commenced  in  the  district  court,  arid  the 
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dafendant  having  <li9d  before  it  cottld  be  tried  and  decided  there,  it 
was  tran^rred  to  the  court  of  probates. 

The  plaintiff  9tftte8  that,.ia  the  year  L821,  he  entered  into  a  special, 
or  particular  partnership  with  the  defendant,  the  object  of  which  was 
the  purchase  of  slaves  in  the  Atlantic  states,  on  joint  account  and  risk^ 
to  be  transported!  to  this  state  for  sale.  That  eighty-two  slaves  had 
been  purchased  of  which,  seventy-three. Imve  been  sold  by  the  defenr 
dant,  and  the  proceeds  received  byhim^  and  that  two  others  are  yet 
i]|  his  posseasion.. 

That  the  remaining  seven  slaves^have  been  sold  or  disposed  of  by 
the  petitioner^fop  the  proceeds,  of  which  he  has  been  always  willing 
and  iteady  to  acommt. 

That  the  aojount  of  sales  made  by  the  defendant  is  41,237  dollars; 
that  the  balance  due  the  petitioner  is  4000  dollars;  and:  that  the  da- 
fendant  though  often  requested,  has  refused  to  pay  this  sum,  or  ta 
render  a  true  account  of  his  gestion  of  the  partnership  a£Ssdrs. 

The  defendant  pleaded  the  general  issue,  and  averred  the  plaintiff 
owed  him  3000  dollars,  for  which  he  prayed  judgment. 

The  representatives  of  the  estate  of  White  were  made  parties  in 
the  probate  court,  and  that  tribunal  after  hearing  the  evidence  gave 
judgment  for  the  defendant,  and  decreed  that  the  slaves  remaining 
unsold,  should  be  disposed  of,  and  the  proceeds  divided  between  the 
parties.    The  defendant,  appealed. 

When  the  argument  was  closed,  we  beUeved  the  case  was  before 
us  in  such  a  shape,  as  would  enable .  us  to  decide  it  on  the  merits. 
Further  reflection  however  on  a  question  presented  by  a  bill  of  excep- 
tions taken  on  the  trial,  has  brought  us  to  the  conclusion  that  the 
cause  must  be  remanded- 

The  plaintiff  offered  to  prove  by  a  witnesgsr  that  he,  the  witness, 
had  paid  to  defendant^  on  plaintiff's  order,  the  sum  of  250  dollars. 
This  testimony  was  objected  to,  on  the  ground, "  that  the  plaintiff 
could  not  give  paorol  evidenee  of  the  payment  of  said  order,  as  the 
oxiex  itself  would  he  the  best  evidenee,  kni  must  be  produced.^' 

This  objection  recc^nises  the  existence  of  the  order,  and  as  a  cop 
sequence  of  its  existenee  denies  the  right  of  proving  its  payment  ia 
any  other,  way  than  by  the  production  of  the  writing  itself.  Now 
whether  die  order  would  be  the  best  evidence  of  the  payment  or  not, 
depends  on  a  fact  of  which  the  bill  of  exceptions  gives  no  information; 
namely,  whether  the  defendant  gave  a  written  receipt  on  it;  for  if  he 
did  not,  it  is  neither  the  best  evidence,  nor  any  evidence  at  all  against 
him,  that  it  was  paid. 

On  this  ground  the  witness  shoidd  have  been  permitted  to  testify. 
The  rule  in  relation  to  the  proof  of  payments  by  parol  testimony, 
though  written  receipts  should  have  been  given,  is  carried  further  in 
the  works  which  treat  of  evidence,  than  it  is  necessary  for  us  to  go  to 
decide  this  case.  PhilUps  states  that  the  defendant  may  prove  by 
parol,  the  plaintiff's  demand  is  satisfied,  though  it  should  appear,  the 
plaintiff  signed  a  receipt  Phillips  on  Evidence^  170;  1  Espinasse, 
13^213;  1  East,  460. 
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This  rule  is  perhaps  founded  on  the  principle,  that  as  written  m- 
struments  may  be  shown  to  be  discharged  by  parol  evidence  proving 
payment:  there  is  no  danger  of  permitting  the  same  kind  of  proof 
even  when  a  receipt  is  given.  This  argument  is  still  open  to  the  ob- 
jection, that  it  is  not  the  highest  evidence  of  which  the  case  is  suscept- 
ible. But  in  this  instance  there  is  no  proof,  there  is  higher  evidence 
of  the  defendant's  having  received  the  money,  the  payment  of  which 
the  parol  evidence  was  offered  to  establish. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  case  be  remanded  with 
direction  to  the  judge  a  quoy  not  to  reject  parol  testimony  of  the  pay- 
ment of  an  order  of  the  plaintiff  in  favor  of  defendant  on  the  ground 
that  the  order  would  be  better  evidence  of  such  payment;  and  it  is 
further  ordered,  adjudged  and  decreed,  that  the  appellee  pay  the 
costs  of  this  appeal. 

Hoffman,  for  the  defendant. 

Strawbridge^  for  the  plaintiff. 


Robinson  et  al.  v.  Williams*     III,  N.  S.  665. 

FIRST  District. 

The  defendant  alleged  that,  on  a  fair  settlement,  plaintiff  even 
owed  him,  a  detailed  account  of  which  would  be  filed,  when  required, 
which  he  thus  pleads  in  compensation.  Afterwards,  without  being 
required,  or  having  leave  of  court,  he  filed  an  account  and  endea- 
vored to  prove  it.  This  was  irregular.  Compensation  must  be 
specially  pleaded. 
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Evans  v.  Nash,     III,  N.  S.  669. 

THIRD  District. 

The  surety  on  a  twelvemonths^  bond  cannot  be  released  on  the 
ground  that  the  sheriff  neglected  to  file  the  bond  with  the  execution. 


Bainbridge  v.  Clay  et  al     III,  N.  S.  671. 

FIRST  District. 

Hennen  claimed  money  in  court  as  assignee  of  a  judgment  creditor: 
Bainbridge  claimed  it  to  be  applied  to  his  Ji,  fa.  The  court  over- 
ruled Bainbridge's  motion.  There  is  no  evidence,  however,  of 
Hennen's  assignment.  It  is  manifest,  this  arises  from  the  view 
which  the  court  below  took  of  the  case,  deeming  this  proof  unneces- 
sary. Case  remanded  to  allow  Heimen  to  show  the  assignment,  and 
that  the  levy  of  Bainbridge  was  of  no  avail.  S^e  this  case,  post, 
4  N.  S.  56. 
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Tabor  v.  Johnson  et  al.    Ill,  N.  S.  674. 


The  district  court  is  not  wholly  deprived  of  jurisdiction,  rationt  materia,  in  suits  for  the 

recovery  of  debts  against  a  succession. 

THIRD  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  to  enjoin  proceedings  in  execution  on 
twelvemonths*  bonds,  given  for  the  price  of  property  which  had  pre- 
viously been  sold  under  execution,  and  to  have  said  bonds  decreed  to 
be  null  and  void.  An  injunction  was  granted  by  the  court  below, 
which  was  afterwards  set  aside,  and  judgment  rendered  in  favor  of 
the  defendants,  from  which  the  plaintiff  appealed. 

The  fads  of  the  case,  as  exhibited  by  the  record,  show  that  a  judg- 
ment had  been  obtained  against  the  tutor  of  minor  children3and  was 
executed  by  seizing  and  selling  property  belonging  to4he  succession 
of  their  father;  part  of  which  was  purchased  by  the  plaintiff  in  the 
present  suit  at  a  credit  of  twelve  months,  and  the  payment  of  the 
price  secured  by  bonds,  which  he  now  seeks  to  have  annulled,  on 
account  of  the  alleged  nullity  of  the  judgment  rendered  against  the 
tutor  and  minors,  in  consequence  of  incompetency  in  the  court  which 
rendered  said  judgment;  the  whole  proceedings  having  taken  place 
in  the  district  count. 

The  counsel  for  the  appellant  insists: 

1.  That  the  district  court  was  wholly  without  jurisdiction  ralione 
materise  in  the  case  which  was  prosecuted  against  the  tutor  and 
minor  heirs,  &c. 

2.  The  judgment  pronounced  in  that  case  is  absolutely  null  and. 
void,  in  consequence  of  such  want  of  jurisdiction. 

3.  That  it  is  not  necessary  to  appeal  from  judgments  absolutely 
void,  in  order  to  have  such  nullities  decreed,  &c. 

4.  The  judgment  being  thus  void,  all  subsequent  proceedings  of 
execution,  seizure  and  sale  of  property  under  it  are  also  void,  and 
consequently,  the  appellant's  bond  given  for  the  price  of  the  property, 
is  a  mere  nullity.  There  are  some  other  points  relied  on  by  the  ap- 
pellant, which,  from  the  investigation,  we  are  about  to  give  to  the 
subject,  need  not  be  examined. 

Notwithstanding  the  principle  which  seems  to  be  established,  by 
some  of  the  expressions  of  this  court  in  the  case  of  Vignaud  r.  Ton- 
nacourt's  Curator,  as  reported  in  12  Martin^  291,  after  much  re- 
flection on  the  present  case,  we  are  inclined  to  think  that  district 
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courts  are  not  wholly  deprived  of  jurisdiction  ratione  materiae  in 
suits  which  relate  to  the  enforcement  of  payment  of  debts  due  from  a 
succession,  to  creditors  under  contracts  with  the  deceased. 

It  may  be  assumed,  as  undeniable,  that  the  district  courts  are 
tribunals  of  general  jurisdiction;  that  they  have,  by  their  constitution, 
power  to  decide  on  all  disputes  brought  before  them,  which  relate  to 
the  affairs  of  the  citizens  of  the  state;  either  as  it  regards  their  persons 
or  property.  This  unlimited  power  to  hear  and  determine  in  all 
cases,  can  be  lessened,  altered,  and  taken  away,  or  rendered  concur- 
rent with  other  courts  of  the  state,  only  by  legislative  authority  in 
the  enactment  of  laws,  which  deprive  the  courts  of  general  jurisdic- 
tion, of  part  of  their  power,  and  transfer  it  to  others,  either  in  relation 
to  the  persons  of  suitors  or  the  subject  matter  of  litigation. 

We  believe  it  may  be  safely  asserted,  that  on  the  change  of  govern- 
ment, from  its  situation  under  the  late  territory,  to  that  which  it  now 
holds  under  the  power  of  the  state,  all  the  judicial  authority  which 
the  old  superior  court  had  was  transferred  to  the  present  district 
courts,  with  the  exception,  that  judgments  rendered  by  the  latter  are 
not  final,  but  may  be  appealed  from. 

The  power  of  the  late  superior  court  extended  to  every  subject  of 
litigation,  except  those  which  were  exclusively  transferred  by  the 
territorial  legislature  to  inferior  courts  created  by  its  authority. 
Amongst  others  thus  created,  in  1805,  courts  of  probates  were  esta- 
blished by  giving  that  species  of  jurisdiction  to  the  judges  of  the 
different  county  courts;  their  authority  was  limited  to  ^'receiving  and 
taking  proof  of  wills,  granting  letters  testamentary,  and  letters  of 
administration,  also  directing  and  approving  appraisements,'*  &c. 
The  same  powers  were  transferred  to  the  parish  courts  after  their  in- 
stitution in  1807.  According  to  these  grants  of  power,  the  jurisdic- 
tion of  the  superior  court,  in  relation  to  claims  against  a  succession 
arising  out  of  contracts  made  by  the  testator  or  intestate,  was  not  in 
any  manner  lessened  or  impaired,  either  expressly  or  impliedly. 
Thus  stood  matters  with  regard  to  the  jurisdiction  of  the  courts  of 
probates  and  those  of  common  and  general  jurisdiction  until  the  adop- 
tion of  our  Civil  Code,  in  1808. 

We  must  now  inquire  how  its  provisions  affected  the  powers  of 
those  two  courts. 

In  the  case  cited  from  12  Martin^  an  explicit  opinion  has  been 
expressed  that  the  court  of  probates  is  the  proper  tribunal  to  take 
cognisance  of  claims  against  a  vacant  succession.  This  opinion  is 
founded  on  several  articles  of  the  Code  defining  the  powers  and  duty 
of  that  species  of  court,  which  by  necessary  implication  confer  that 
kind  of  jurisdiction.  Admitting  that  in  relation  to  a  vacant  succes- 
sion, a  court  of  probates  has  exclusive  jurisdiction,  it  does  not  follow 
as  a  necessary  conclusion  that  the  district  court  are  deprived  of  it 
absolutely  ratione  materiae,  but  only  on  account  of  the  peculiar 
situation  of  the  thing,  and  of  the  persons  who  represent  such  succes- 
sions.    If  inheritances  accepted  with  the  benefit  of  an  inventory, 


1 


196  SUPREME  COURT. 

[Tabor  e.  Johnson  ef  aL] 

whether  the  heirs  be  of  full  age  or  minors,  must  be  administered  in 
pursuance  of  the  rules  established  for  vacant  successions,  with  the 
necessary  exceptions  consequent  on  the  different  situations  of  these 
various  species  of  estates;  we  are  necessarily  led  to  the  same  con- 
clusion in  relation  to  the  court,  which  ought  regularly  to  take  cogni- 
sance of  all  matters  appertaining  to  the  settlement  of  successions 
which  are  inventoried,  appraised  and  sold,  and  that  is  the  court 
wherein  all  these  things  are  ordered  to  be  done,  and  to  which  the 
law  has  given  the  power  of  determining  the  manner  in  which  the 
debts  of  the  deceased  are  to  be  paid,  and  decreeing  partition  of  pro- 
perty amongst  the  heirs.  The  provisions  of  the  Code  on  the  subject 
of  vacant  estates,  and  those  accepted  by  heirs  of  the  age  of  majority, 
under  an  inventory,  seem  to  require  that  they  should  be  administered 
in  a  manner  analogous  to  that  ordered  for  the  administration  of  the 
estates  of  insolvents.  In  cases  of  the  latter  description,  all  suits  and 
claims  against  the  bankrupt  are  required  by  law  to  be  cumulated 
before  the  court  which  holds  cognisance  of  the  conctirso,  which  may 
be  any  of  ordinary  and  competent  jurisdiction  to  the  extent  of  the 
matter  in  dispute. 

Pursuing  the  principle  established  by  law  for  the  settlement  and 
distribution  of  an  insolvent's  property,  our  Code  impliedly  requires 
all  the  creditors  of  a  succession  vacant  or  accepted  with  an  inventory, 
to  concur  before  that  court  which  directs  tlie  inventory  and  sale  of 
property,  and  possesses  the  power  of  classing  and  ordering  payment 
of  the  debts.     Civil  Code,  177,  art.  108  and  168,  art.  136  and  137. 

In  relation  to  the  administration  of  the  estates  of  minors  by  their 
tutors,  the  Code  is  silent,  as  to  the  manner  in  which  the  debts  of 
successions  are  to  be  paid;  according  to  its  provisions,  it  was  the  duty 
of  a  tutor  to  cause  the  whole  of  the  property  to  be  sold,  after  inven- 
tory and  appraisement.  This  power  to  sell  received  some  limitations 
and  restrictions  by  an  act  of  the  legislature  passed  in  1814,  which 
last  law  still  left  a  right  to  sell  for  the  payment  of  debts;  but  is  also 
silent  as  to  the  manner  in  which  such  payments  may  be  enforced. 
As  the  estate  is  administered  under  an  inventory,  perhaps  the  same 
rules  ought  to  prevail  which  govern  in  cases  of  beneficiary  heirs, 
and  all  creditors  should  appear  before  the  court  of  probates  to  demand 
payment  of  their  claims.  This  mode  would  be  certainly  correct  on 
a  suggestion  of  insolvency  of  the  succession. 

Admitting  that  the  rules  of  the  Code  show  an  evident  intention  in 
the  legislature  to  give  exclusive  jurisdiction  to  the  court  of  probates 
in  all  matters  relating  to  successions,  it  is  believed  that  they  were 
not  constituted  with  powers  sufficiently  ample  to  carry  into  complete 
effect  that  intention;  because  these  courts  had  no  authority  to  call  a 
jury  to  their  aid  in  the  administration  of  justice;  and  the  ordinance 
of  congress  of  1785,  which  was  extended  to  the  territory  of  Orleans, 
secured  to  its  citizens  the  trial  by  jury.  See  2d  art  of  said  ordinance. 
The  right  secured  to  have  this  mode  of  trial,  being  in  general  terms 
extended  to  all  contests  which  related  either  to  the  persons  or  pro- 
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perty  of  the  citizens,  could  not  have  been  taken  away  by  the  terri- 
torial legislature,  either  hy  express  enactment  or  by  any  construction 
given  to  these  laws. 

Under  such  regulations,  the  creditors  of  a  succession  and  the  persons 
administering  it,  had  a  right  to  claim  a  jury  to  decide  any  contested 
fact,  and  therefore,  the  court  of  probates  was  inadequate  to  maintain 
exclusive  jurisdiction.  Our  state  constitution  does  not  secure  the 
right  of  trial  by  jury  in  civil  cases;  it  limits  that  constitutional  privi- 
lege to  criminal  accusations.  Since  the  change  of  government  the 
courts  of  probates  have  perhaps  been  possessed  of  powers  sufficient 
to  carry  into  effect,  to  the  full  extent,  the  apparent  intention  of  the 
legislature  as  expressed  in  the  Civil  Code.  There  is  a  decision  of 
this  court  to  be  round,  7  Martin^  274,  wherein  an  opinion  was  ex- 
pressed denying  jurisdiction  to  the  court  of  probates  in  a  claim  against 
a  vacant  succession,  which  is  in  direct  opposition  to  the  doctrine 
established  by  our  judgment,  in  the  case  cited  from  12  Martin, 

The  court,  in  the  former  case,  did  not  take  into  consideration  the 
increased  power  of  courts  of  probates,  produced  by  the  change  in  the 
fundamental  laws  or  constitution  of  the  community.  We  believe  the 
opinion  in  that  case  was  erroneous,  and  that  expressed  in  the  last  case 
to  be  correct,  especially  as  it  is  subsequent  to  the  act  of  the  legislature 
of  1820,  defining  the  jurisdiction  of  the  courts  of  probates. 

Taking  for  granted  then  the  exclusiveness  of  the  jurisdiction  of 
these  courts  in  relation  to  successions  vacant,  or  claimed  under  benefit 
of  an  inventory,  we  deem  it  to  be  the  duty  of  the  other  tribunals  of 
the  state,  in  all  cases  where  the  matters  in  litigation  are  more  properly 
cognisable  in  the  courts  of  probates,  to  send  such  cases  before  them, 
to  the  intent  that  all  persons  interested  in  a  succession,  may  have  their 
claims  investigated  and  decided  on  as  in  a  concurso  de  acreedores. 

Allowing  to  the  courts  of  probates  exclusive  jurisdiction  in  causes 
which  appertain  to  estates,  administered  by  persons  deriving  authority 
from  them,  either  directly  or  indirectly,  a  question  then  arises  whether 
this  exclusion  of  the  courts  of  ordinary  jurisdiction  exists  absolutely 
ratione  maierias  or  ratione  personas?  We  are  inclined  to  think  that 
the  exclusive  jurisdiction  depends  more  on  the  peculiar  situation  of 
the  parties,  that  on  the  subject  matter  of  dispute;  perhaps  somewhat 
on  both.  Debts  due  from  a  succession  must  necessarily  originate  in 
contracts  or  quasi  contracts  which  existed  between  the  creditors  and 
the  deceased.  These  are  clearly  subjects  for  the  cognisance  of  courts 
of  general  jurisdiction ;  but  the  succession  is  administered  by  persons, 
who  act  for  others  and  not  for  themselves,  or  for  others  with  them- 
selves, as  in  the  case  of  beneficiary  heirs. 

These  persons  are  amenable  to  the  court  from  whence  they  derive 
their  power;  and  in  that  tribunal  all  matters,  which  relate  to  those 
for  whom  they  act,  are  most  properly  cognisable  by  creditors  and 
minor  heirs.  If  sued  in  any  other  court,  they  may  rightfully  claim 
to  be  sent  before  that,  which  is  more  effectually  competent  both  in 
relation  to  their  situation,  and  to  the  matters  which  concern  the  ad- 
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ministration,  and  the  interest  of  those  for  whom  they  administer. 
Should  a  court,  not  regularly  competent,  retain  cognisance  of  a  cause, 
and  render  judgment,  as  in  the  present  case,  it  is  necessary  to  inquire 
what  effect  such  a  judgment  would  produce.  Does  it  import  such 
nullity  as  can  in  no  way  be  covered?  In  other  words  is  it  so  radically 
and  absolutely  void,  as  to  be  incapable  of  producing  any  effect,  or  is 
it  affected  only  by  relative  nullity? 

If,  as  we  have  assumed,  it  be  true,  that  the  district  court  wanted 
jurisdiction  in  the  case  in  which  the  judgment  was  pronounced,  and 
under  which  the  property  was  sold  by  execution,  and  purchased  by 
the  appellant,  only  on  account  of  the  situation  of  the  defendants,  and 
peculiar  circumstances  of  the  matter  in  litigation,  it  may  be  fairly 
doubted  whether  it  be  affected  by  any  species  of  nullity.  But  we  are 
unanimously  of  opinion  that  the  sale  under  it  is  not  absolutely  void^ 
but  only  voidable. 

The  property  of  minor  heirs  (to  place  the  case  on  a  footing  most 
favorable  to  the  plaintiff)  was  sold  without  legal  or  judicial  formali- 
ties. Such  defect  of  title  may  be  cured  by  consent  or  acquiescence; 
and  the  purchaser  can  on  no  legal  ground  withhold  payment  of  the 
price;  nor  does  he  show  any  equity  in  his  petition,  for  he  only  prays 
to  be  relieved  from  the  pressure  of  an  execution,  without  offering  to 
give  up  the  property  to  the  persons  whom  he  alleges  to  be  the  legal 
owners.  It  would  be  unjust  to  suffer  him  to  retain  the  property  and 
price;  should  he  be  hereafter  pursued  by  the  heirs  for  the  recovery  of 
the  former,  they  ought  in  justice  and  equity  to  succeed,  only  on  con- 
dition of  refunding  the  latter,  on  its  being  shown  that  it  was  appro- 
priated to  the  payment  of  their  ancestor's  debts.  See  TouUier,p^ 
668  and  669;  and  2  Biret,  TraiU  des  Nulieiis^p.  376. 

According  to  this  view  of  the  case,  the  first  and  second  propositions 
used  in  defence  by  the  appellant,  are  demonstrated  to  be  untrue,  and 
the  third  and  fourth,  being  only  corollaries  of  the  two  former,  must 
partake  of  their  fate. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 

Woodruffs  for  the  plaintiff. 

Watts  and  Lobdell,  for  the  defendants. 
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Skillman  v.  Jones.     Ill,  N.  S.  686. 

The  plaintiff  needs  not  file  any  replication.  Frand  may  bo  abown  by  him  without  having 
alleged  it  in  his  replication.  If  there  be  a  replication  it  may  be  read  to  the  jury  to 
place  before  them  a  charge  which  might  be  made  ore  ienua.  Defendant  cannot  be 
admitted  to  demur  to  the  evidence,  unless  he  admit  the  facts  which  may  be  presumed 
from  the  evidence  by  the  jury,  as  well  as  the  direct  fiicts. 

The  return  of  a  citation  cannot  bo  explained  by  parol,  even  by  the  sheriff  or  deputy. 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

On  the  return  of  this  case,  which  we  remanded  in  February  term, 
1824,  2  N,  S,  163,  the  defendant  had  leave  to  file  a  supplemental 
petition,  in  which,  he  stated  that,  since  the  institution  of  the  suit,  he 
had  paid,  satisfied  and  discharged  the  plaintiff's  claim,  according  to 
a  receipt,  the  copy  of  which  was  stated  to  be  annexed  to  the  answer; 
no  copy,  however,  was  annexed;  a  jury  was  sworn,  and  the  defen- 
dant having  admitted  the  execution  of  the  note,  there  was  a  verdict 
for  the  plaintifi*,  but  on  the  defendant's  motion,  a  new  trial  wa3 
ordered,  on  the  ground  that  the  receipt,  mentioned  in  the  supplemen* 
tal  answer,  was  mislaid,  and  could  not  be  found  at  the  time  of  the 
trial. 

The  plaintiff,  now  by  leave,  replied,  that  the  receipt,  mentioned  in 
the  last  answer,  was  obtained  by  fraud  and  on  false  pretences,  and 
without  any  thing  having  been  paid. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and  the  defen- 
dant, after  an  unsuccessful  attempt  for  a  new  trial,  appealed. 

Our  attention  is  first  called  to  four  bills  of  exceptions,  taken  by  the 
defendant's  counsel. 

1.  The  first  is  to  the  opinion  of  the  district  court,  in  refusing  him  a 
continuance,  on  the  ground  that  he  had  not  been  served  with  a  copy 
of  the  plaintiff's  replication  to  his  supplemental  answer,  whereby  he 
was  unprepared  to  meet  the  charge  of  fraud. 

2.  The  next  was  taken,  on  the  refusal  of  the  judge  to  permit  the 
introduction  of  the  testimony  of  the  sheriff,  offered  by  the  defendant, 
as  a  witness  to  explain  the  return  on  the  citation,  and  to  prove  that  it 
was  not  served  in  both  languages. 

3.  The  third  was  to  the  replication  being  read  to  the  jury,  and  to 
the  introduction  of  evidence  to  support  the  allegation  of  fraud. 

4.  The  last  was  to  the  refusal  of  the  court  to  allow  the  defendant 
to  demur  t^  the  evidence,  because  he  had  cross-examined  one  of  the 
plaintiff's  witnesses. 


800  SUPREME  COURT. 

[Skillman  v,  Jones.] 

I.  The  plaintiff  was  not  bound  to  file  any  replication;  the  defen- 
dant's affidavit  did  not  state  that  be  had  any  witness,  by  whose  testi- 
mony he  could  rebut  the  charge  of  fraud,  whose  testimony  was  not 
within  his  reach,  and  could,  if  time  was  given,  be  obtained. 

II.  If  (he  return  on  the  citation  was  not  perfectly  correct,  it  could 
not  be  explained  by  parol  evidence,  even  that  of  the  sheriff  or  his 
deputy;  the  proper  remedy,  in  such  a  case,  was  to  call  on  the  sheriff 
to  amend  his  return  and  make  it  conformable  to  truth. 

III.  As  the  charge  of  fraud  might  have  been  urged  on  the  trial, 
without  having  been  set  forth  in  a  replication,  it  follows  evidence 
was  admissible  to  support  it:  and  the  replication  might  be  read  to 
the  jury,  to  place  before  them  a  charge  which  might  have  been  made 
ore  fenus. 

IV.  The  defendant  could  not  be  permitted  to  demur  to  the  evidence, 
unless  he  admitted  the  truth  of  the  fact,  which  the  plaintiff  endeavored 
by  the  testimony  of  Gordon  to  establish,  viz.  that  the  plaintiff  re- 
ceived nothing  from  the  defendant,  and  consequently,  the  receipt  was 
fraudulently  obtained,  or  was  the  evidence  of  a  fact^  which  did  not 
exist. 

On  the  merits,  the  execution  of  the  note  was  admitted,  and  a  receipt 
produced  to  establish  the  payment. 

The  case  stood  on  the  question  of  fraud  in  obtaining  this  receipt. 
The  plaintiff  introduced  two  witnesses,  Gordon  and  Farrie. 

The  first  stated  that,  in  a  conversation  between  the  defendant  and 
the  plaintiff's  attorney,  he  heard  the  defendant  say  he  had  paid  no- 
thing for  the  receipt  in  question. 

On  his  cross-examination  this  witness  being  asked  whether  the 
defendant  did  not  say  he  had  paid  no  money,  but  had  given  some 
other  thing  in  consideration,  replied  that  he  had  given  nothing  for  it. 
The  witness,  in  a  conversation  with  the  defendant,  advised  him  not 
to  offer  the  receipt  in  evidence,  if  he  had  given  nothing  for  it,  when 
the  defendant  began  a  conversation  relative  to  some  contract  between 
him  and  the  plaintiff,  but  the  witness  stopped  him,  repeating  the 
advice  he  had  given  him  before.  In  the  course  of  this  conversation 
the  defendant  said  the  receipt  had  been  given  for  the  forfeiture  of 
some  contract. 

Farrie  deposed  that  when  the  cause  was  last  called  for  trial,  the 
defendant,  alluding  to  the  receipt  on  file  annexed  to  one  of  his  bills 
of  exceptions,  the  original  of  which  was  not  then  known  by  his 
counsel  to  be  on  file,  said  he  had  paid  no  money  for  the  receipt,  and 
was  about  stating  what  consideration  he  had  given,  when  he  was 
stopped  by  the  jury. 

We  think  the  district  court  erred  in  refusing  the  new  trial.  We 
are  not  able  to  discover  on  what  evidence  the  fraud  was  found. 

Gordon  deposes  to  the  part  of  the  conversation,  which  the  defen- 
dant and  the  plaintiff^s  attorney  had  in  his  hearing;  he  does  not  give 
us  the  whole  of  the  conversation.  It  is  not  very  probable  that  the 
defendant,  who  sought  to  avail  himself  of  the  plaintiff's  receipt^  and 
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who  was  charged  with  having  obtained  it  fraudulently,  would  declare 
to  the  plaintiff's  attorney,  in  the  hearing  of  a  third  person,  that  he 
had  not  given  any  consideration  for  the  receipt,  that  he  had  given 
nothing,  without  endeavoring  to  cover  his  fraud  by  the  allegation  of 
some  ground  on  which  he  might  honestly  avail  himself  of  the  receipt. 
We  find  that  in  two  other  conversations  which  he  had  with  the  same 
witness  and  Farrie,  he  urged  that  although  no  money  had  been  paid, 
yet  there  was  another  consideration  for  his  discharge. 

Indeed  the  very  fact  of  a  receipt  having  been  given  without  any 
thing  being  paid,  would  not  necessarily  constitute  a  fraud.  One  may 
rekase  a  debt  due  to  him,  by  admitting  that  it  is  paid;  and  if  this 
admission  was  made,  without  any  fraud  in  the  debtor,  he  might 
honestly  avail  himself  of  the  creditor's  generosity. 

Fraud  is  never  presumed,  it  must  be  proved. 

Neither  the  pleadings  nor  the  evidence  enable  us  even  to  guess  at 
the  kind  of  fraud  which  the  defendant  is  charged  with;  it  is  not  urged 
that  the  receipt  is  not  a  genuine  one,  that  it  was  given  in  error,  or 
that  any  deceit  was  practised  by  the  defendant. 

Every  man  must  feel  insecure  and  alarmed,  if,  when  he  has  the 
evidence  of  his  discharge  under  the  creditor's  hand,  on  a  mere  allega- 
tion of  fraud,  parol  testimony  may  be  introduced  of  part  of  a  conver- 
sation of  his,  in  which  a  fact  was  advanced,  which  the  previous  and 
subsequent  parts  of  the  conversation  probably  explained,  and  fraud 
be  hence  gratuitously  inferred. 

It  is  true  the  plaintiff  had  two  verdicts,  but  the  first  was,  while  the 
defendant  was  incapacitated  to  defend  himself,  and  his  opponent  was 
forbidden  to  prosecute  him;  the  second  was  before  the  allegation  of 
fraud  was  made,  and  when  this  receipt  was  not  produced,  the  coun- 
sel being  ignorant  of  the  place  where  it  was.  The  third  is  that  which 
we  are  applied  to,  to  set  aside. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court,  be  annulled,  avoided  and  reversed,  the  verdict 
set  aside,  and  the  case  remanded,  with  directions  to  the  judge  to  pro- 
ceed thereon  as  if  it  had  not  been  submitted  to  a  jury;  and  it  is  ordered 
the  plaintiff  and  appellee  pay  costs  in  this  court. 

Morscy  for  the  plaintiff. 

Carieion^  for  the  defendant. 
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Gould  V.  Bridgers.     Ill,  N.  S.  692. 

THIRD  District. 

Plaintiff  claimed  323  dollars,  35  cents,  also  350  dollars.  There 
was  verdict  for  673  dollars  and  75  cents,  and  judgment  for  673  dol- 
lars, 35  cents.  The  court  did  right  to  reduce  the  verdict  40  ceifts, 
the  amount  claimed. 


Davenport's  Heirs  v.  Fortier  et  al.     Ill,  N.  S.  695. 

Although  the  time  to  bring  the  action  of  a  rescission  a  quanti  minoris^  be  elapsed,  the 

vendue  may  successfally  oppose  the  vendor's  suit 
Although  the  action  of  quanti  minoris  does  not  lie  on  a  judicial  sale,  on  account  of  a  vice 

or  defect  in  the  thing  sold,  the  vendee  may  avail  himself  of  a  want  of  quantity. 

FIRST  District. 

Mathews  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  brought  to  recover  the  first  instalment  of  the  price  of 
a  tract  of  land,  sold  at  a  probate  sale  and  purchased  by  one  of  the 
present  parties  defendant,  for  whom  the  other  became  surety.  The 
sum  of  4033  dollars,  13  cents  is  claimed,  and  judgment  being  ren- 
dered for  that  amount  in  the  court  below,  in  favor  of  the  plaintiffs; 
the  defendants  appealed. 

The  case  comes  up  on  a  bill  of  exceptions  to  the  opinion  of  the 
judge  a  quoy  by  which  he  rejected  testimony  offered  on  the  part  of  the 
appellants  to  prove  a  deficiency  of  more  than  one-twelfth  part  of  the 
wliole  tract  of  laud.  And  the  judge^s  refusal  to  allow  an  amended 
answer  in  which  the  defendants  offered  to  plead,  that  he  had  sold  and 
conveyed  the  property  to  a  third  person.  This  last  exception  was 
abandoned  by  the  appellants'  counsel.  As  to  the  first  we  are  of 
opinion  that  the  judge  erred.  The  evidence  was  rejected  on  the 
ground  of  limitation  to  actions  for  diminution  of  price  or  cancelling  of 
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contracts  on  the  part  of  Buger.  Civil  Code,  352,  art.  46.  Although 
the  right  of  a  purchaser  to  sue  in  such  cases,  be  barred  by  the  lapse 
of  a  year,  he  does  not  lose  his  privilege  to  except  to  the  payment  of 
the  full  price,  (in  an  action  brought  by  the  seller,)  on  the  ground  of  a 
deficiency  in  the  quantity  of  the  immovable  sold.  This  question  has 
already  been  settled  in  the  case  of  Thompson  v.  Millburne,  1  N, 
S.y  468. 

But  admitting  that  the  defendants  ought  to  be  allowed  the  benefit  of 
this  exception,  it  is  contended  by  the  counsel  for  the  plaintiffs  that 
the  present  case  is  not  one  to  which  the  provisions  of  the  Code,  in 
relation  to  surplus  or  deficiency  in  land  sold  are  applicable.  Because 
he  says  there  is  no  indication  of  the  extent  of  the  premises  at  the  rate 
of  so  much  per  measure;  in  other  words  it  is  a  sale/?«r  aversionem, 
and  as  in  such  cases,  the  purchaser  would  be  entitled  to  any  surplus 
which  might  exist  in  the  tract,  without  the  payment  of  additional 
price;  so  on  the  other  hand,  the  vendor  ought  not  to  be  compelled  to 
a  reduction  ui  the  event  of  deficiency. 

We  believe  that  neither  of  these  propositions  is  true.  In  the  first 
place,  the  extent  of  the  front  and  depth  of  the  land  in  question  were 
fully  indicated  by  acres  and  fractions  in  front,  and  by  ordinary  depth. 
The  courses  of  the  side  lines  were  also  specified ;  by  all  which  the 
superficial  quantity  could  easily  be  ascertained;  and  id  cerium  est 
quod  cerium  reddi  potest.  Should  it  be  admitted  that  the  sale  which 
gives  rise  to  the  present  action  was  one  per  aversior^em^  it  does  not 
follow,  as  a  consequence,  that  the  converse  of  the  proposition,  which 
allows  a  purchaser  to  retain  the  whole  field,  although  it  exceeds  the 
estimated  quantity,  without  additional  price,  is  true;  that  is,  that  the 
seller  is  not  bound  to  diminish  the  price,  in  proportion  to  the  deficiency 
of  the  thing  sold.  See  PothieVy  Contrat  de  VentCy  chap,  3,  de  la 
quantum  de  la  chose  vendue. 

Another  objection  is  made  to  the  claim  of  diminution  of  the  price, 
on  the  ground  of  the  sale  being  a  judicial  sale,  in  which  the  action  of 
redhibition  is  not  allowed;  and  in  support  of  this  doctrine,  we  are 
referred  to  the  Civil  Code,  358,  art.  74.  The  action  of  redhibition, 
there  spoken  of,  relates  to  the  defects  and  vices  of  things,  not  to  any 
deficiency  in  quantity;  therefore,  although  it  has  already  been  decided, 
that  sales  made  by  order  of  a  court  of  probates,  at  the  instance,  and 
for  the  benefit  of  the  heirs  of  a  succession,  are  of  the  nature  of  judi- 
cial sales;  still,  we  are  of  opinion,  that  the  law  has  not  any  applica- 
tion to  deficiencies  of  quantity  in  an  immovable,  sold  by  a  court  of 
probates.  Although  the  defendants  in  their  answer  claim  a  rescission 
of  the  sale,  that  ought  not  to  deprive  them  of  the  benefit  of  their 
exception  qvanii  minoris. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  reversed  and  annulled,  and  that  the 
cause  be  remanded  to  said  court,  to  be  tried  de  novoj  with  instructions 
to  admit  all  legal  evidence,  to  show  the  deficiency  alleged  in  the 
answer  of  the  land  sold,  and  that  the  appellees  pay  costs  of  this 
appeal. 
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Turcas  v.  Rogers.      Ill,  N.  S.  699. 

The  eodorsee  of  a  note,  afler  ito  malnrity,  mvst  allow  any  equitable  defence  to  the  maker. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  brought  by  the  holder  of  a  promissory  note  against 
the  maker,  which  was  transferred  by  endorsement  to  the  plaintiff, 
after  it  became  due.  The  defendant  in  his  answer  pleads  a  want  of 
consideration  for  the  promise,  and  states  that  the  note  was  given 
solely  to  accommodate  the  payor  Seguro,  by  raising  money  on  it,  and 
that  it  remained  in  his  hands  after  a  final  settlement  of  all  accounts 
between  them,  and  was  improperly  transferred.  On  these  pleadings 
and  the  evidence  adduced  in  the  case,  judgment  was  rendered  in  the 
court  below  in  favor  of  the  defendant,  from  which  the  plaintiff  ap- 
pealed, and  which  was  reversed  in  the  appellate  court,  and  the  case 
remanded  for  a  new  trial,  and  judgment.  On  the  second  trial  being 
pronounced'for  the  defendant,  the  plaintiff  again  appeals. 

It  is  true,  that  the  evidence  of  the  case,  as  it  was  received  in  the 
district  court,  makes  out  a  defence  somewhat  different  from  that  relied 
on  in  the  answer;  but  if  properly  received,  it  ought  nevertheless  to 
shelter  the  appellee  from  the  payment  of  money  which  he  did  not 
owe  at  the  commencement  of  the  action.  The  introduction  of  the 
testimony  was  in  no  instance  opposed  as  not  corresponding  with  the 
allegata.  A  bill  of  exceptions  was  taken  on  the  first  trial  of  the 
cause  to  the  admissibility  of  Seguro,  the  endorser,  as  a  witness;  the 
ground  of  incompetency  is  not  stated  in  the  bill,  and  on  the  former 
trial  of  the  cause  before  this  court,  the  plaintiff's  counsel  abandoned 
the  exception,  and  claimed  the  benefit  of  the  testimony  given  by  the 
witness.  On  the  second  trial  in  the  district  court,  he  excepted  to 
certain  portions  of  that  testimony,  as  inadmissible  on  account  of  the 
situation  of  the  witness,  being  endorser  on  the  note. 

The  part  of  the  evidence  now  objected  to  is  that  which  has  a 
tendency  to  destroy  the  effect  of  the  note  transferred,  in  the  hands  of 
the  present  holder,  by  proving  the  circumstances  under  which  it  was 
assigned,  as  accompanied  by  a  collateral  security  consisting  in  a  note 
of  Samuel  C  Young,  with  John  Gravier,  endorser,  payable  to  the 
present  appellee,  and  which  Seguro  had  received  from  him  and  de- 
livered to  the  appellant  in  the  same  manner  and  for  the  same  pur- 
pose, for  which  he  had  received,  that  is,  a  collateral  security  for  the 
payment  of  the  note  now  sued  on.  The  note,  being  transferred  after 
it  became  due,  is  subject  to  the  same  equity  in  the  hands  of  the  as- 
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signee,  that  it  would  have  been  in  those  of  the  assignor.  See  Chitty, 
165.  And  if  the  latter  be  competent  to  prove  any  thing  relative  to 
the  validity  of  the  note,  and  the  circumstances  under  which  it  was 
assigned,  he  ought  to  be  permitted  to  tell  the  whole  truth,  by  giving 
a  fair  disclosure  of  the  contract  between  him  and  his  assignee.  If 
credit  be  given  to  Segnro's  lestimoMy,  the  note  in  question  was  good 
and  valid  in  the  possession  of  the  present  holder,  who  as  well  as  the 
transferor  might  have  enforced  payment  previous  to  the  recovery  or 
receipt  of  the  money  secured  by  the  note  of  Young  and  Gravier; 
when  that  was  paid  to  the  holder,  who  is  also  possessor  of  the  de- 
fendant's own  note,  a  discharge  of  tiie  latter  was  immediately  effected 
by  compensation;  for,  having  received  it  to  collect  for  the  benefit  of 
the  appellee,  so  soon  as  he  obtained  the  money  on  it  the  appellant 
became  his  debtor  for  that  amount. 

The  testimony  of  Young,  who  was  called  as  a  witness  on  thie  last 
trial  in  the  court  below,  strenglhens  that  of  Seguro;  for  he  proves  the 
payment  to  the  plaintiff  of  the  full  amount  of  the  note,  which  the 
latter  testifies  to  have  been  delivered  to  Turcas,  as  a  collateral  security. 

According  to  this  reasoning  in  the  cause,  it  is  readily  perceived 
that  we  have  examined  it  more  in  relation  to  the  proof  adduced  than 
to  the  allegations  of  the  answer,  and  this  mode  of  investigation  is 
tolerated  by  the  law  of  the  Nnvisima  Recopi/acioriy  so  often  referred 
to  in  judgments  rendered  by  the  appellate  court. 

Whether  the  note  now  sued  on  be  considered,  as  given  originally 
to  accommodate  I  he  payee,  or  as  evidence  of  a  debt  really  owing  to 
him  from  the  appellee,  the  view  which  we  have  taken  of  the  case, 
shows  that  it  has  been  compensated  and  paid  with  the  funds  of  the 
latter,  whilst  in  the  hands  of  the  appellant,  and  directly  to  him.  The 
authorities,  cited  by  the  counsel  for  the  plaintiff,  are,  therefore,  not 
applicable  to  the  present  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
ofthe  district  court  be  affirmed,  with  costs. 

Dumoulin^  for  the  plaintiff. 

PresioHy  for  the  defendant. 


Vol.  III.— If 
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Williams  v.  Raby.     Ill,  N.  S.  703. 

THIRD  District. 

If  the  defendant  deceitfully  obtain  possession  of  a  slave  of  the 
plaintiflTy  and  afterwards  has  an  execution  levied  on  him,  and  pur- 
chases him,  the  only  measure  of  damages  is  the  hire  till  the  seizure. 


Despau  et  al.  v.  Swindler.     Ill,  N.  S.  705. 

THIRD  District. 

The  courts  of  this  state  must  recognise  the  capacity  of  the  magis- 
trates of  the  different  parishes,  appointed  by  the  governor  with  the 
approbation  of  the  senate.  Their  certificate  will  not  be  rejected, 
because  not  dated  in  the  parish  of  their  function;  this  fact  will  gene- 
rally be  presumed. 


Lafon's  Heirs  ©.  His  Executors.     Ill,  N.  S.  707. 

COURT  of  Probates  of  New  Orleans. 

The  court  of  probates  ought  not  to  order  the  balance  in  the  execu- 
tion to  be  paid  into  court,  to  be  by  it  applied  to  the  payment  of  the 
debts  and  legacies. 

The  executor  cannot  pay  any  debt,  without  the  order  of  the  court, 
especially  one  against  which  the  plea  of  prescription  lies. 
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A  parol  admis^on  of  the  debt,  does  not  enable  workmen  and 
domestics  to  repel  the  plea  of  prescription. 

The  Court  say: — ^We  are  ignorant  of  the  right  of  the  court  to 
detain  a  defendant  in  jail,  because  he  is  unwilling  or  unable  to  dis- 
charge its  judgment,  and  at  the  same  time  send  process  against  his 
property. 
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EASTERN  DISTRICT,  JUNE  TERM,  1825. 


CONTINUED, 


Chartres  v.  Caimes  et  al.    IV,  N.  S.  1. 

FIRST  District. 

This  case  related  to  an  assignment  made  by  the  principal  defendant 
tO'persous,  in  trust,  in  the  city  of  New  York,  for  the  purpose  of  pay- 
ing certain  creditors  designated  by  the  deed  and  for  his  own  support, 
until  he  should  be  discharged  in  pursuance  of  some  insolvent  or 
bankrupt  system.  An  attachment  being  laid  in  New  Orleans  on 
certain  funds  in  the  hands  of  8  garnishee,  the  latter  pleaded  that  he 
had  had  notice  of  the  assignment  previous  to  the  laying  of  this 
attachment,  and  had  agreed  to  hold  the  funds  for  the  assignees.  The 
court  below  dismissed  the  attachment,  and  plaintiff  appealed. 

The  correctness  of  this  judgment  depends  on  the  validity  of  the 
deed  of  trust,  and  this  or  the  law  of  New  York  as  being  the  lex  loci 
contractus.  To  ascertain  the  law  of  New  York,  the  court  were 
referred  to  the  decisions  of  the  supreme  court  of  New  York,  the 
court  of  errors,  and  to  the  decisions  of  the  court  of  chancery  reported 
by  Johnson. 

The  Court  say  of  these  decisions: — They  have  been  attentively 
examined  by  us;  and  it  is  believed,  that  the  judgment  of  the  district 
court  is  supported  by  them.  In  opposition  to  these  decisions,  a  decree 
is  furnished,  lately  made  by  a  court  of  chancery  in  that  state,  by  which 


JUNE  TERM,  1825.  209 

[Chartres  v.  Cairaes  et  al,] 

the  same  deed  of  trust  now  under  consideration,  is  declared  null  and 
void,  by  reason  of  the  reservation  or  provision  contained  therein  for 
the  benefit  of  the  grantor  or  assignor.  This  decision  is  most  clearly 
correct,  according  to  the  laws  of  this  state,  on  the  subject  of  insolven- 
cies; but  it  seems  to  be  contrary  to  the  principles,  recognised  as  pre- 
vailing in  the  state  of  New  York,  by  the  judgments  of  the  supreme 
court,  and  court  for  the  correction  of  errors,  in  the  cases  cited.  Being 
a  court  of  inferior  jurisdiction,  we  cannot  admit  its  decree  has  such 
force  as  to  overturn  those  principles  which  seem  to  be  established  by 
the  tribunal  of  highest  authority.  See  Johnson's  Rep.  vol.  20,  and 
the  cases  there  referred  to,  p.  447;  particularly,  vol.  15,  of  that  Re- 
porter, p.  571. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  inferior  court  be  affirmed,  with  costs. 

Livermorey  for  the  plaintiff. 
•  Smith  and  AP  Caleb,  for  the  defendants. 


Lewis  V.  Peytavin.     IV,  N.  S.  4. 

The  record  of  a  elave^s  conYidion  of  theft,  cannot  be  read  in  a  suit  between  other 
parties. 

If  a  note  eaed  npon,  as  lost,  is  admitted  by  the  defendant  to  have  existed  and  not  pre- 
tended to  have  been  paid,  presamptive  evidence  of  its  loss  v^ill  saffioe. 

Bat  the  plaintifif  will  be  made  to  give  security  for  the  defendant's  indemnification. 

SECOND  District 

Martin,  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  on  a  note  of  the  defendant,  which  is  alleged  to  be 
lost,  (10  Mariiuj  36,)  the  plaintiff  having  been  robbed  of  it  The 
defendant  pleaded  the  general  issue;  there  was  judgment  against  him, 
and  the.defendant  appealed. 

At  the  trial,  the  district  judge,  notwithstanding  the  opposition  of 
the  defendant,  received  in  evidence,  the  record  of  the  conviction  of  a 
slave  charged  with  robbing  the  plaintiff;  a  bill  of  exceptions  was 
taken. 

The  coimsel  of  the  defendant  relies  strongly  on  the  case  of  Steele 
V.  Caseaux,  8  Martin,  318,  in  which  we  held  that  the  conviction  of 
a  slave  cannot  be  read,  in  the  action  against  his  owner.    That  case 

18* 
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was  much  stronger  than  the  preseut,  because  owoers  of  slaves  are 
cited  on  the  trial,  and  have  the  opportunity  of  defending  them. 

Our  learned  brother,  in  the  district  court,  was  of  opinion  that  '^  the 
record  of  the  slave's  conviction  was  good  evidence  to  prove  that  a 
robbery  took  place  on  the  plaintiff,  and  to  prove  that  act  alone,  the 
court  received  it." 

The  counsel  for  the  appellee  has  urged,  tliat  in  the  case  cited  out  of 
Martin^  the  record  was  introduced  \o  pix)ve  the  very  point,  on  which 
the  plaintiff  predicated  his  right  to  recover,  viz.,  that  the  defendant's 
slave  had  done  him  an  injury,  for  which  he,  the  defendant,  was  liable; 
whilst  in  the  present,  the  record  is  offered  not  to  prove  tlie  original 
transaction  on  which  the  note  was  given,  nor  even  the  existence  of 
the  note  or  its  contents,  but  solely  the  collateral  i&cts  of  its  loss. 

The  answer  of  all  this  is  that  all  facts  must  be  proved  by  legal 
evidence,  that  the  record  of  a  conviction,  to  which  the  person,  against 
whom  it  is  offered,  was  not  a  party,  is,  as  to  him  res  inter  alios  acta. 
It  is  said  the  conviction  may  have  been  had  on  the  evidence  of  the 
party,  who  offers  the  record  in  evidence.  Slajes  may  have  testified 
to  the  facts,  and  their  evidence,  which  is  of  no  avail  against  white 
persons,  might  thus  have  Indirectly  that  effect,  which  the  law  denies 
it.  If  these  were  the  only  difficulties,  a  court  might  see  by  a  perusal 
of  the  record,  whether  it  was  objectionable  on  either  of  these  grounds. 
The  true  reason  is  that  the  party  against  whom  it  is  offered  might 
perhaps  have  made  a  legal  objection  to  some  of  the  witnesses  sworn; 
might  have  cross-examined  them  and  given  quite  a  different  coloring 
to  their  testimony,  or  might  have  rebutted  it. 

On  this  ground,  we  think  the  record  ought  not  to  have  been  read. 

Objection  was  also  taken  to  the  reading  of  the  deposition  of  Kil- 
liam,  on  the  ground  that  the  witness  derived  all  his  knowledge  of  the 
facts  he  related,  from  the  plaintiff;  but  the  judge  states  he  considered 
it  good  evidence  to  prove  that,  on  or  about  the  20th  of  June,  1820, 
the  plaintiff  had  the  defendant's  note  in  his  possession,  and  that  it 
was  not  endorsed.  These  circumstances,  the  deposition  shows  the 
witness  declares,  not  from  what  he  heard  the  plaintiff  say,  but  from 
what  he  saw. 

The  plea  of  the  general  issue,  that  is  to  say,  the  denial  that  the  de- 
fendant did  make  the  note,  the  payment  of  which  is  demanded  of  him, 
is  disproved  by  the  written  evidence  afforded  by  him,  and  which  it 
appears  he  permitted  to  be  read,  witliout  opposition. 

He  certifies,  under  his  own  hand,  that  the  plaintiff  declared  to  him, 
that  he  had  been  robbed  of  the  note,  given  him  by  the  defendant,  cm 
the  15th  of  June,  for  720  dollars,  payable  at  sixty  days,  and  fore- 
warned him  not  to  pay  it,  unless  it  was  brought  with  the  plaintiff 's 
endorsement.    This  certificate  bears  date  of  the  27th  of  June. 

Eilliam,  whose  testimony  wsis  objected  to  on  the  ground  that  his 
knowledge  of  the  &cts  related,  was  entirely  derived  from  the  plaintiff, 
deposes  that  towards  the  middle  of  June,  he  saw  in  the  possession  of 
the  plaintiff,  in  Baton  Rouge,  a  note  or  a  paper,  in  the  French  Ian- 
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guage,  purporting  to  be  a  note  of  (he  defendant,  for  720  dollars;  that 
he  heard  it  read  in  English,  by  a  person  conversant  in  both  languages; 
that  it  was  not  then  endorsed. 

An  adverlisement,  put  by  the  plaintiff,  in  the  Baton  Rouge  Gazette, 
on  the  28th  of  June,  1820,  announcing  he  had  been  robbed  of  the 
note,  and  offering  a  reward,  was  read  witliout  opposition. 

Two  witnesses  Landry  and  Richard,  deposed  to  the  contract  for  a 
certain  number  of  cattle,  which  the  defendant  paid  for  by  his  note  to 
the  plauitiff  for  720  dollars;  and  60  dollars  in  caslL  . 

All  this  tesiiaiony  has  been  admitted  without  any  opposition,  on 
the  part  of  the  defendant  Perhaps  no  part  of  it  could  have  been 
successfully  teiidered,  if  the  defendant's  counsel  had  insisted  on  the 
legal  proof  of  the  robbery;  but  this  evidence  so  received  is  legal  evi- 
dence, by  the  permission  of  the  defendant. 

It  is  iucontestibly  proved  that  the  plea  of  the  general  issue  is  abso- 
lutely false.  We  must  then  conclude  that  the  defendant  gave  the 
plaintiff  iiis  note,  and  that  it  is  now  due.  He  does  not  pretend  that 
he  had  paid  it,  or  any  part  of  it. 

Why  then  does  he  resist  the  claim?  Because  he  is  afraid  the  note 
may  be  produced  and  he  compelled  to  pay  it.  It  is  sworn  it  was  not 
endorsed,  a  short  time  before  (according  to  the  plaintiff's  declaration, 
certified  by  the  defendant  and  read  with  his  consent)  the  plaintiff 
was  robbed  of  it.  But  the  plaintiff  may  recover,  endorse  and  put  it 
in  circulation.  No  call  has  yet  been  made  on  the  defendant,  although 
five  years  have  elapsed  since  proclamation  of  the  robbery  was  made, 
and  a  holder  who  acquired  it,  after  its  maturity,  would  bold  it  hable 
to  every  equitable  plea  that  might  be  opposed  to  the  payee. 

Still  it  is  just  the  plaintiff  should  yield  every  possible  means  of  in- 
demnification to  the  defendant,  against  every  possible  chance.  This 
the  judge  a  quo  decreed  to  him,  by  ordering  the  plaintiff  to  give 
bond  with  surety.  The  district  court  directed  this  to  be  done;  but  the 
defendant's  counsel  contends  that  the  district  court  erred,  in  directing 
the  bond  to  be  given  to  the  clerk,  whilst  it  ought  to  be  to  the  defen- 
dant. The  bond  is  ordered  to  be  delivered  to  the  hands  of  the  clerk, 
and  this  does  not  imply  that  it  shall  be  payable  to  the  derk,  but  to 
the  defendant,  for  whose  benefit  it  is  to  be  given. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  jndgment 
of  the  district  court  be  affirmed,  with  costs. 

Wails  and  Lobdell^  for  the  plaintiff. 

Moreau,  for  the  defendant. 
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Johnson  et  ah  v.  Inerarity  et  ah    IV,  N.  S.  10. 

FIRST  District. 

This  was  a  very  important  case,  turning,  however,  wholly  on  facts: 
the  plaintiffs  failed  to  make  out  their  case,  and  there  was  judgment 
below  dismissing  the  petition,  which  judgment  was  now  affirmed. 


Villere  v.  Armstrong  e/ a/.     IV,  N.  S.  21. 

The  testimonj  of  the  Bubacribing  witnesses  cannot  be  insisted  on  if  he  be  out  of  the 

state. 
The  parish  judge,  who  received  the  sheriff's  bond  is  a  good  witness  to  prove  its  contents 

in  case  of  loss. 
The  party  who  excepts,  is  bound  that  the  biH  contain  sufficient  matter  to  enable  the 

supreme  court  to  test  the  opinion  of  the  judge  a  qwo, 

SECOND  District. 

Porter,  J.,  delivered  the  opinion  of  the  court 

Judgment  was  rendered,  on  motion  of  the  attorney  of  the  second 
district,  against  the  two  last  named  defendants,  on  a  bond  executed 
by  Armstrong,  as  sheriff  of  Assumption,  with  Watkins  and  Gandolle, 
his  sureties.  They  have  appealed,  and  in  addition  to  the  questions 
presented  by  the  bills  of  exceptions,  have  made  the  following  points. 

1.  The  bond  is  void  under  the  statute  set  forth  in  defendants^ 
answer. 

2.  The  sheriff  was  never  qualified  according  to  law  to  collect  taxes 
and  the  sureties  are  not  bound. 

The  first  bill  of  exceptions  is  taken  to  an  opinion  of  the  judge, 
admitting  a  witness  to  give  evidence  in  relation  to  the  loss  of  the  ori- 
ginal bond.  The  ground,  stated  in  the  bill  for  this  objection,  is,  that 
in  the  written  notice  furnished  by  the  attorney  for  the  state,  of  his 
intention  to  move  for  judgment  against  the  defendants,  no  mention  is 
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made  of  the  bond  being  lost.  To  this  a  most  satisfactory  answer 
was  given  by  the  testimony,  namely,  that  the  loss  had  taken  place 
after  the  notice  was  tiled.  9  Wheaton,  581. 

The  second  contains  the  same  objection  as  (be  first,  with  tlie  addi- 
tional reason,  that  the  witness  could  not  ie.«tify  to  the  contents  of  the 
bond;  that  the  subscribing  witness  lo  it  shonkl  be  produced.  Other 
testinionv  shows  the  subscribina  witness  lo  have  left  the  state;  the 
secondary  evidence  was,thevefoie,  correctly  received. 

The  third  exception  was  made  to  the  court  permitting  the  parish 
judge  to  give  evidei>ce  of  the  loss  of  the  bond,  because  it  was  his 
duty  not  to  suffer  tlie  sheriff  to  act  without  giving  bond  and  security, 
and,  he  was  liable  to  a  penalty  if  he  neglected  thisdu'iy.  We  see  no 
ground  for  this  objection.  The  piirish  judge  was  certainly  a  good 
witness  to  prove  the  loss,  because  the  terms  of  the  exception  admit 
there  is  higher  evidence  behind;  namely,  the  bond  itself.  Now,  if 
this  be  true  the  objection  has  no  force;  if  it  is  not,  then  the  parish 
judge  was  totally  free  from  the  imputation  of  not  having  taken  tha 
bond;  and  consequently,  stood  disinterested  as  to  the  fact  of  its  loss. 

But  it  appears  the  judge  was  also  examined,  to  prove  the  execu* 
tion  of  the  instrument,  by  the  sheriff  and  his  sureties,  and  we  are  not 
so  clear,  that  he  was  a  legal  witness  for  that  purpose,  but  we  deem  it 
unnecessary  to  decide  the  question,  as  we  are  of  opinion  there  is  suf- 
ficient proof  on  the  record,  (exhibited  by  the  answer  of  the  defendants, 
and  the  testimony  of  whnesses  to  whom  no  legal  objection  can  be 
made,)  the  bond  was  executed  as  the  plaintiff  alleges. 

The  fourth  does  not  contain  evidence  to  give  us  a  sufficient  under- 
standing of  it.  If  the  written  evidence,  to  contradict  Hubbard,  was 
matter  of  record,  over  which  the  court  had  no  control,  it  should  have 
been  received,  and  the  reason  given  by  the  judge  was  a  bad  one, 
namely,  that  the  apparent  contradiction  in  the  witnesses  evidence,  in 
the  present  case,  and  that  which  he  swore  in  the  suit  of  Martin  v. 
Candolle,  arose  from  a  mistake  made  by  the  court  in  taking  down  his 
testimony  in  the  latter  case.  If,  on  the  contrary,  that  testimony  was 
in  a  trial  had  in  the  same  term,  over  which  the  judge  had  control  by 
correcting  any  error,  which  might  have  crept  inio  a  statement  drawn 
up  by  himself,  then  it  was  properly  refused.  It  was  the  duty  of  the 
party  excepting  to  have  brought  up  sufficient  evidence  to  explain  this, 
and  for  want  of  it,  we  cannot  say  the  court  below  erred. 

The  fifth  bill  of  exceptions  is  taken  to  a  refusal  of  the  court  to  direct 
a  svbpcena  duces  leciim  to  the  parish  judge  to  bring  into  court  a 
bond,  which  that  judge  t^d  previously  testified  was  lost.  There  was 
no  error  in  this  opinion,  and  the  exception  to  it  appears  to  us  most 
unadvisedly  taken. 

We  have  already  said  the  facts  on  which  the  state  relies  for  judg- 
ment are  satisfactorily  proved,  and  the  law  arising  on  them  requires 
us  to  give  judgment  against  the  defendants.  They  have  reproduced 
again,  and  argued  elaborately,  an  objection  frequently  made  in  this 
court}  that  bonds  required  by  statute  are  not  binding  on  the  obligors, 
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unless  the  form  and  rules  prescribed  by  the  act  under  which  they  are 
taken  have  been  pursued.  Our  opinion  heretofore  on  such  questions 
has  uniformly  been  adverse  to  such  a  defence;  and  we  have  heard 
nothing  in  the  present  case  to  induce  us  to  change  that  opinion.  In- 
deed no  reasoning  on  general  principles  could  authorise  us  to  do  so, 
as  by  a  statutory  law  of  Spain,  unrepealed  as  yet  by  our  legislature, 
and  of  course  still  in  force,  it  is  expressly  declared,  "  that  in  whatever 
manner  a  person  shall  appear  to  have  deemed  it  proper  to  bind  him- 
self to  another,  he  shall  remain  bound.''  Novisima  Recop.  10;  1, 
0;  3  Martin,  569;  5  Ibid,  194;  2  N.  S.  672;  5  Mass.  Rep.  814;  9 
Cranch,  28. 

But  it  is  agreed  Armstrong,  the  sheriff,  did  not  pay  up  the  taxes 
he  had  collected  the  preceding  year,  and  therefore  he  should  not  have 
been  permitted  to  renew  his  bond  the  second.  This  objection  could 
not  be  received  from  him,  and  is  consequently  not  good  for  his  sure- 
ties, as  they  can  have  no  defence,  to  the  validity  of  the  contract, 
which  he  had  not. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs^ 

Dumoulin,  for  the  plaintiff. 

Ripley y  for  the  defendants. 


Sacerdotte  v.  Matossy.     IV,  N.  S.  26. 

« 

No  person  has  such  an  interest  in  the  renewal  of  a  license  to  keep  a  ^^mbling  hoiue  as 

may  be  the  object  of  a  contract. 

FIRST  District 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  states  he  purchased  from  the  defendant  the  unex- 
pired time  of  a  license,  which  he  had  to  keep  a  gambling  house,  and 
also  his  right  of  preference  to  have  the  license  renewed. 

That  by  the  terms  of  the  contract  the  defendant  was  to  have  the 
benefit  of  the  license  up  to  the  period  it  expired,  but  that  on  that  day, 
instead  of  permitting  the  petitioner  to  get  it  renewed  in  his  name,  the 
defendant,  in  violation  of  their  contract,  obtained  the  license  in  bis 
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own,  by  reason  of  which  the  plaintiff  has  been  put  to  much  expense 
and  sustained  great  loss. 

The  answer  denied  the  petition  set  forth  any  cause  of  action,  and 
in  case  it  did,  it  put  at  issue  ail  the  allegations  contained  in  it. 

The  judge  refused  to  hear  any  evidence  in  support  of  the  petition, 
and  directed  it  to  be  dismissed  with  costs.    The  plaintiff  appealed. 

We  think  the  judge  did  not  err.    The  legislature  of  this  state  has 
thought  proper  to  tax,  for  charitable  purposes,  establishments  of  this 
kind,  and  whatever  difference  of  opinion  may  exist  as  to  the  policy 
of  such  a  law,  it  is  the  duty  of  the  courts  to  give  it  effect,  and  enforce 
its  provisions,  as  they  would  any  other.    By  the  9th  section  of  the 
act  authorising  the  licensing  houses  of  the  description  spoken  of,  it  is 
provided,  '^  that  the  licenses  contemplated  by  this  act  shall  be  given 
by  the  treasurer  of  the  state,  and  shall  be  for  the  term  of  one  year, 
from  the  time  of  granting  the  same.''    No  person  has  an  interest  in 
the  renewal  of  these  licenses,  which  can  form  the  subject  matter  of  a 
contract;  no  more  than  any  other  officer  of  the  state  would  have  to 
sell  bis  right,  to  be  re-appointed  to  an  office  which,  by  law,  had  a 
limited  duration.    The  act,  by  fixing  one  year  as  the  duration  of 
these  licenses,  contemplated  not  only  the  collection  of  an  annual 
revenue,  but  the  exercise  of  a  salutary  check  on  persons,  whose  oc- 
cupation is  liable  to  be  so  much  abused.    No  man,  then,  can  have  a 
right  to  obtain  a  license,  unless  we  should  imagine  a  right  foimded  on 
the  treasurer  of  the  state  violating  his  duty,  by  making  engagements 
to  prevent  the  exercise  of  that  discretion,  which  the  law,  for  wise 
purposes,  has  conferred  on  him.    In  point  of  fact,  we  do  not  believe 
that  officer  made  any  such  bargain,  and  if  he  did,  the  plaintiff's  case 
would  not  be  mended  by  it.     Ex  turpi  causa  non  oritur  actio. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 
Seghersy  for  the  plaintiff.  • 

CanongCy  for  the  defendant 
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Moulon  V.  His  Creditors.     IV,  N.  S.  29. 

The  endorser  of  an  insolvent,  who  is  also  a  debtor  of  his,  has  only  a  right  to  be  placed 

en  tbe  bilan  for  the  balance. 

PARISH  Court  of  New  Orleans. 

Mathews,  J.,  deli^^ered  the  opinion  of  the  oonrt. 

In  this  case  Jumon^ilie,  the  appellant,  opposes  the  homologation 
of  a  tableau  of  distribution  of  the  insolvent's  estate,  on  the  ground  of 
not  beuig  placed  thereon,  to  the  full  amount  of  his  claim,  as  one  of 
the  credi tot's. 

The  fiacts  of  the  case  appear  to  be  these: 

The  appellant  became  a  creditor  of  the  insolvent  to  the  amount  of 
about  31,000  dollars,  in  consequence  of  endorsing  the  notes  of  the 
latter,  which  the  endoiser  was  compelled  to  pay  on  the  failure  of  the 
maker.  During  the  time  of  his  responsibility,  as  endorser,  he  owed 
to  the  insolvent  6000  dollars,  which  he  alleges,  he  retained  in  his 
possession,  as  ^  security  or  pledge  against  his  liability  on  the  endorse- 
ments. 

His  counsel  insists,  that  he  has  not  only  a  right  to  withhold  that 
amount  from  the  estate  of  the  insolvent  in  compensation  of  his  claim 
against  said  estate;  but  also  to  recover  a  dividend  from  the  remainder, 
proportioned  by  the  full  amount  of  his  demand  of  24,000  dollars; 
because  it  is  shown  that  the  syndics  will  not  have  funds  of  the  bank- 
rupt to  pay  more  than  about  fifty  per  cent,  of  the  whole  amount  of 
debts. 

In  support  of  this  doctrine,  the  appellant  is  declared  to  be  privi- 
leged, on  the  pledge,  which  he  has  a  right  to  retain  until  the  whole  of 
his  claim  be  paid.  To  establish  the  truth  of  this  proposition,  we  are 
referred  to  the  principles  which  prevail  in  the  commercial  law  of  the 
United  States,  as  recognised  in  the  different  states  of  the  Union.  The 
principal  authority  cited  is  Chitiy  on  Bills  of  Exchange,  wherein  at 
page  56,  in  the  notes,  references  are  found  to  the  adjudged  cases  on 
which  the  author  founds  his  dicta.  These  do  authorise  a  person  who 
has  accepted  bills  for  the  accommodation  of  another,  to  retain  the 
funds  of  the  latter,  or  withhold  debts  due  to  him,  under  certain  cir- 
cumstances, as  an  indemnity  against  his  liability,  as  acceptor.  The 
same  rule  ought  to  govern  in  case  of  endorsement  to  acconimodate 
a  maker  of  a  promissory  note.  But,  it  does  not  follow,  as  a  necessary 
consequence,  that  in  the  event  of  the  bankruptcy  of  persons  thus 
accommodated,  acceptors  and  endorsers  should  be  at  liberty  to  hold 
the  ftmds  in  then:  possession  or  withhold  payment  of  sums  due  to  the 
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bankrupt,  in  compensation  of  their  claims  against  hinr^  and  still  receive 
a  dividend  oi  bis  estate  in  proportion  to  the  full  amotint  of  such 
claims. 

Such  a  condusiovi  is  evidently  absurd,  for  it  would  be  to  make  the 
effect  greater  than  the  cause.  Let  us  analyse*  the  present  case.  The 
insolvent  owes  to  the  appellant  24,000  dollars;  the  latter  owes  to  the 
former  6000  dollars;  this  last  scim  is  only  capable  of  effecting  a  pay- 
ment of  the  first,  pro  iantOy  in  the  ordinary  course  of  trading,  but  if 
the  doctrine  contended  for,  by  the  counsel  for  the  appellant  be  adopt- 
ed, it  will  efibct  a  much  larger  payment;  for,  by  compensating  the 
6000  dollars,  due  from  the  appellant  to  the  bankrupt,  the  debt  due  to 
the  former  will  be  only  18,000  dollars;  of  this,  it  is  agreed,  that  the 
estate  of  the  insolvent  will  pay  only  9000  dollars;  but,  if  the  creditor 
be  placed  on  the  bilan  for  the  entire  amount  of  24,000  dollars;  then 
these  6000  dollars  will  have  paid  9000  dollars,  which  is  absurd. 

Id  this  view  of  the  case,  we  have  considered  that  the  right  to  retain 
a  pledge,  can  have  no  more  extensive  effect  given  to  it,  than  the  pri- 
vilege to  compensate  its  value  against  cleums  of  the  pledgee,  llie 
privilege,  allowed  by  the  judgment  of  the  court  below  to  the  appel- 
lant, to  benefit  by  compensation  to  the  whole  amount  of  the  debt  he 
owes  the  estate,  is  as  great  as  can  be  authorised  by  sound  principles 
of  law,  equity  and  justice. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  jndgmenC 
of  the  pari^  court  be  affirmed,  with  costs  to  be  paid  by  the  appellant, 
in  his  individual  capacity. 

MoreaUy  for  the  plaintiff. 

Dennis^  for  the  defendant. 


Dennis  v.  Dumford.     IV,  N.  S.  32. 

An  inhabitant  of  the  city  of  New  Orleans,  cannot  be  aned  in  the  court  of  probates  of 
East  Baton  Roo^,  (in  the  ground  that  he  was  ezecotor  to  a  deceased  person,  whose 
mortuaria  was  under  the  Spanish  goyemment,  depending  before  the  commandant  of 
fiaton  Rouge. 

THIRD  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 
The  defendant,  while  the  province  of  Louisiana  was  under  the 
Vol.  III.— 19 
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government  of  Spain,  was  appointed  executor  to  the  last  will  of 
Pousset,  whose  mortuaria^  or  proceedings  in  regard  to  his  estate, 
were  carried  on  before  the  Spanish  Commandant  at  Baton  Rouge. 

Lately,  the  court  of  the  parish  of  East  Baton  Rouge  appointed  the 
plaintiff  as  the  attorney  of  the  absent  heirs  of  Pouset,  and  the  defen- 
dant, a  resident  of  the  city  of  New  Orleans,  was  cited  by  the  said 
attorney,  before  the  said  court  of  probates,  to  render  an  account  of 
his  executorship. 

The  defendant  pleaded  commorancy  in  another  parish,  viz.  that  of 
Orleans.  There  was  a  judgment  against  him,  in  the  court  of  probates, 
which  was  reversed  in  the  district  court.    The  plaintiff  appealed. 

It  does  not  appear  to  us  that  the  district  court  erred.  On  the  or- 
ganisation of  a  judiciary  power,  in  this  country,  after  the  United 
States  took  possession  of  it,  none  of  the  courts  that  were  established 
was  a  continuation  of  any  Spanish  tribunal.  Accordingly,  all  suits 
then  pending  were  begun  de  novo  in  the  American  tribunals,  accord- 
ing to  the  court  law,  without  any  regard  to  the  former  tribunals. 

A  creditor,  who  had  sued  his  debtor  before  the  governor,  intendant, 
or  any  magistrate,  began  ab  avo,  in  the  court  pointed  out  by  the  new 
law. 

According  to  this,  the  defendant  must  be  sued  in  the  parish  of  his 
residence;  this  is  the  general  principle;  it  has  a  few  exceptions,  but 
the  plaintiff  has  not  shown  that  this  case  is  within  any  of  them.  The 
tribunal  of  the  commandant  of  the  district  of  Baton  Rouge,  before 
which  Pousset's  morluaria  was  opened,  has  no  longer  a  legal  exist- 
ence, and  the  circumstance,  if  it  exist,  of  its  records  being  deposited 
with  the  parish  judge  of  the  parish  of  East  Baton  Rouge,  does  not 
authorise  its  court  of  probates  to  act  on  suits  commenced  in  the 
Spanish  tribunal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

DenniSf  for  the  plaintiff. 

Hennen,  for  the  defendant. 
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Shelmerdine  v.  Duffy.     IV,  N.  S.  34. 

The  obligation  resulting  from  an  endoraement,  ia  a  legal  oonaeqaenoe,  and  if  it  render 
the  endorser  necessarily  liable  to  pay,  the  law  must  determine  in  what  capacity,  and 
to  whom. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  case  was  tried  in  the  district  court  on  pleas  which  the  parties 
denominate  a  demurrer  and  joinder  therein,  as  taken  from  the  ordi- 
nary mode  of  pleading,  according  to  the  rules  of  practice,  under  the 
common  law  of  England.  In  conformity  to  the  laws  and  principles, 
established  by  the  laws  which  regulate  the  practice  of  courts,  under 
our  system  of  jurisprudence,  it  is  an  answer  to  the  plaintiff's  petition, 
by  which  the  defendant  admits  all  the  facts,  alleged  by  the  former, 
but  denies  their  legal  consequence,  as  claimed  by  him.  By  this  man- 
ner of  pleading  an  issue  in  law  is  formed.  Judgment  was  rendered 
in  the  court  below,  in  favor  of  the  defendant,  from  which  the  plain- 
tiff appealed. 

The  suit  is  brought  by  the  drawer  of  a  bill  of  exchange,  which  he 
alleges  was  accepted  by  Johnson  &  Heno,  and  endorsed  by  the  de- 
fendant for  their  use,  the  latter  being  equally  bound  in  justice  to  pay 
the  amount  thereof,  because  he  was  that  much  indebted  to  the  plain- 
tiff. The  bill  at  maturity  was  protested  for  non-payment  by  the  ac- 
ceptors, and  notice  thereof  given  to  the  defendant  as  endorser;  it  was 
carried  back  by  the  payee  as  holder,  to  the  drawer,  who  was  com- 
pelled to  pay  the  amount, with  interest  and  ten  percent  damages, all 
which  he  claims  to  have  refunded  to  him  by  the  defendant.  These 
are  the  principal  allegations  contained  in  the  petition.  It  contains 
also  an  interrogatory,  which  was  answered  by  the  defendant,  wherein 
he  acknowledged  that  he  did  endorse  the  bill,  but  denied  being  in- 
debted to  the  plaintiff,  and  that  he  agreed  to  become  surety  for  the 
acceptors. 

The  court  below  seems  to  have  based  its  judgment  wholly  on  this 
answer,  in  which  we  are  of  opinion  there  is  error. 

In  the  first  place,  it  ought  not  to  have  been  received  in  contradic- 
tion of  the  facts,  admitted  by  the  demurrer;  and  secondly,  even  if  it 
should,  it  does  not  contradict  them  so  effectually  as  to  secure  the  de- 
fendant from  liability.  By  admitting  the  act  of  endorsement,  the  ob- 
ligation resulting  from  it,  on  the  endorser,  is  a  legal  consequen&e;  and  * 
if  it  necessarily  render  him  liable. to  pay  the  amount  of  the  bill, the 
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law  must  determine  in  what  capacity  and  to  whom  he  is  liable  to 
pay. 

The  petition  is  not  so  explicit  as  it  might  be  in  relation  to  the  man- 
ner in  which  the  appellee  is  sought  to  be  made  responsible;  but  from 
the  whole  contest,  it  is  tolerably  evident  that  the  intention  is  to  charge 
him  as  surety  for  the  acceptors.  The  bill  appears  not  to  have  been 
transferred,  in  the  usual  course  of  negociation,  according  to  the  custom 
of  merchants.  The  payee  was  the  holder,  when  he  procured  the  en- 
dorsement of  the  defendant,  which  could  have  no  other  effect  than  to 
impose  on  him  an  obligation  similar  to  that  of  the  acceptors,  either 
conjointly  with  them  or  as  their  surety;  and  perhaps  he  would  be  en- 
titled to  the  privilege  of  division  and  discussion,  as  provided  for  by 
law  in  cases  of  joint  obligations  or  sureties;  but  these  are  privileges 
which  must  be  taken  advantage  of  by  pleading,  which  has  not  been 
done  in  the  present  case.  Unless  the  irregular  endorsement  made  by 
the  d^endant  be  considered  as  a  mere  nullity,  an  act  without  any  legsd 
effect,  he  ought  to  be  held  liable  on  it  to  the  plaintiff;  for,  his  obliga- 
tion being  similar  to  that  of  the  acceptors,  the  drawer  had  a  right  oa 
paying  and  taking  up  the  bill  to  pursue  him  for  the  amount.  But  we 
have  held  already,  in  one  or  two  cases,  tiiat  such  endorsements  are 
not  without  effect;  on  the  contrary  that  they  impose  an  obligation  on 
the  endorsers  to  pay.  See  Chitty  on  Bills,  Am.  ed.  of  1821,  p.  440, 
and  4  Martin,  6d9. 

Being  of  opinion  that  the  allegations  in  the  petition  are  sufficient 
in  law,  to  authorise  the  plaintiff  to  recover,  and  that  according  to  the 
answer  they  must  be  all  received  as  true;  it  is  ordered,  adjudged  and 
decreed,  that  the  judgment  of  the  district  court  be  avoided,  reversed 
and  annulled;  and  it  is  further  ordered,  adjudged  and  decnsed,  that 
the  plaintiff  and  appellant  do  recover  from  the  defendant  and  appel- 
lee, the  sum  of  five  hundred  and  sixty-two  dollars  and  seventy-nine 
cents,  with  interest  thereoo,  at  the  rate  of  five  per  cent,  per  annum, 
from  the  date  of  the  protest  for  non-payment  of  the  bill  of  exchange 
declared  on,  and  also  ten  per  cent  on  die  amount  of  said  bill,  as 
damages,  with  costs,  to  be  paid  by  the  defendant  in  both  courts. 

f^aggaman,  for  the  plaintiff. 

Lockfili,  for  the  defendant. 
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Pilie  V.  Moller6.     IV,  N.  S.  42. 

If  the  fractions  of  a  dollar  be  ezpreieed  in  fi^^urea,  the  note  i«  not  therefore  void,  but  the 

fractiona  will  be  rejected. 

SECOND  District. 

Martin,  J.,  delivered  the  opinion  of  the  court 

The  present  suit  is  brought  on  the  note  which  was  the  ground  of 
the  case  between  these  parties  in  July  term  last.    2  N,  S.  666. 

The  plaintiff  now  declares  on  a  note,  for  2471  dollars,  considering 
the  38  cents,  which  are  written  in  figures,  and  not  in  words,,  at  full 
length,  (as  the  act  requires,)  as  if  they  were  not  written. 

There  was  a  plea  of  the  general  issue,  and  a  judgment  of  nonsuit. 
The  district  court  being  of  opinion  that  the  note  was  not  obligatory, 
and  could  not  be  given  in  evidence. 

The  note  was  executed  on  January  5th,  1824,  while  an  act  of  the 
legislature  (since  amended)  was  in  full  vigor.  This  act,  approved 
on  the  1st  of  March,  1823,  provides  that,  after  the  1st  of  April  follow- 
ing, no  promissory  note  shall  be  obligatory  or  admissible  in  evidence 
unless  the  sum  of  money  therein  expressed  to  be  payable,  be  expressed 
in  words  at  full  length. 

It  is  clear  that  the  strict  sense  of  the  words  used  supports  the  deci- 
sion of  the  judge  a  quoj  and  when  the  case  was  before  us  last  year, 
we  were  inclined  to  believe,  that  when  it  became  necessary  to  pro- 

19* 


22$  SUPREME  COURT- 

[Pili6  V.  MoUer^.] 

nounce  the  opinion  of  this  court,  on  the  construction  of  the  act,  we 
should  be  obliged  to  adopt  his  conclusion. 

On  maturer  reflection,  we  think  that  it  leads  to  disastrous  and  ab- 
surd consequences,  manifestly  contradictory  to  common  reason.  In 
such  cases,  we  deem  it  our  duty  to  avoid  a  strict  literal  construction, 
in  order  to  avert  a  result,  evidently  in  opposition  to  the  presumed 
will  of  the  legislature;  believing  that  the  expressions  used  leave  it 
doubtful,  whether  the  legislature  meant  that  the  note  should  be  abso- 
lutely void  of  obligation  and  inadmissible  in  evidence,  or  whether  it 
should  be  so  only  for  the  part  in  which  its  directions  have  been  dis- 
regarded. 

If  the  fractions  of  the  cants  only  were  in  figures,  as  if  a  note  was 
for  five  hundred  dollars,  sixty  cents  and  1-4,  it  would  be  monstrous 
to  say  the  note  should  be  considered  as  a  nullity.  The  present  case 
is  nearly  as  strong. 

Judges  must  construe  the  law,  if  possible,  to  prevent  waste  and 
destruction,  ut  res  magis  valeat  quam  pereatj  and  they  must  not 
suffer  what  is  useful  to  be  vitiated  by  what  is  useless:  utile  per 
inutile  non  vitiatur. 

We  consequently  think  it  our  duty  to  say  that  the  note  is  obligatory 
and  admissible  in  evidence,  as  to  the  part  of  it,  in  which  the  direc- 
tions of  the  legislature  have  been  complied  with;  that  the  cents,  as 
with  regard  to  them  these  directions  were  disregarded,  are  to  be  con- 
sidered as  not  expressed,  and  their  being  in  figures  does  not  vitiate 
the  note,  so  as  to  prevent  its  being  obligatory  and  admissible  in 
evidence. 

The  act  of  last  session,  which  amends  the  former,  may,  in  some 
degree,  afford  a  clue,  by  which  we  may  be  enabled  to  discover  the 
will  of  the  legislature.  Indeed,  it  is  a  qu<isi  legislative  construction 
of  the  former. 

The  testimony  supports  the  plaintiff's  claim. 

It  is,  therefore,  ordeced,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annnlled,  avoided  and  reversed,  and  that  there 
be  judgment  for  the  plaintiff,  for  two  thousand  four  hundred  and 
seventy-seven  dollars,  with  interest  at  five  per  cent,  from  the  time  of 
the  protest,  according  to  the  act  of  1822,  p.  44,  and  costs  in  both 
courts. 

Derbignjfj  for  the  plaintiff. 

Hennen,  for  the  defendant. 
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A  detite  to  the  mother  for  life,  remainder  to  the  children,  in  eqaal  parts,  to  be  held  for 
the  survivors^  down  to  the  last,  in  the  event  of  death  before  marriage  or  without  issue, 
IS  a  substitution,  which  the  law  reprobates. 

COURT  of  Probates  of  New  Orleans. 

Mathews,  J.,  delivered  the  opinion  of  the  court 

The  question,  which  is  submitted  to  the  court,  in  the  present  case, 
for  solution,  arises  out  of  a  supplemental  petition  of  the  plaintifis, 
filed  in  a  suit,  which  was  commenced  for  the  purpose  of  obtaining  a 
final  liquidation  and  partition  of  the  estates  of  the  late  Richard  Butler 
and  his  wife,  amongst  their  respective  heirs.  It  relates  entirely  to 
that  part  of  the  last  will  and  testament  of  the  said  Richard,  which 
disposes  of  the  residue  of  his  property  (after  various  specific  legacies) 
to  his  two  sisters,  Rebecca  M'Cutcheon,  and  Harriett  Hook,  and  their 
children.  The  sole  object  of  the  petitioners,  according  to  the  tenor 
of  the  supplemental  petition,  seems  to  be  to  obtain  a  decision  on  that 
clause  of  the  will  which  gives  to  the  children  of  the  sisters  of  the  tes- 
tator, ?.  e.,  whether  it  be  void,  as  containing  a  substitution  prohibited 
by  the  Civil  Code,  according  to  the  provisions  of  the  4th  chap.  42,  and 
book  3. 

The  judgment  of  the  court  below  is  against  the  right  of  the 
d]iildren,  from  whicji  an  appeal  was  taken  by  their  d^ensor  or 
curator  ad  litefn. 

This  is  the  first  instance,  in  which  the  courts  of  justice  in  this  state 
have  been  required,  in  the  course  of  judicial  proceedings,  to  apply 
the  law  relating  to  substitutions  to  a  particular  case,  according  to  the 
ordinary  rules  of  construction  or  interpretation  of  dispositions  made 
by  testament 

The  question,  which  now  occurs  to  us  for  the  first  time,  has,  how- 
ever, been  considerably  agitated  in  various  tribunals  of  the  kingdom 
of  France,  and  we  are  aided  by  many  decisions  in  cases  depending  on 
the  896th  article  of  the  Code  Napoleon,  which  is  similar  to  our  own 
Code,  on  the  subject  of  substitutions  ^xxAJidei  commissa.  It  is  true, 
that  from  a  hasty  view  of  these  discussions,  they  seem  to  be  some- 
what contradictory  in  themselves,  but  on  a  closer  inspection  and  more 
minute  investigation,  they  are  capable  of  being  pretty  well  reconciled. 
From  them  and  commentaries  on  the  French  Code,  several  axioms 
or  general  principles  are  deducible,  which  we  believe  to  be  correct- 
I.  The  dispositions  of  testaments  ought  not  to  be  annulled,  until  they 
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necessarily  present  a  substitution.  2.  If  the  claim  be  susceptible  of 
two  interpretations,  it  ought  to  be  interpreted  in  that  way,  which 
avoids  a  substitution  and  gives  effect  to  the  wilL  3.  Whenever  the 
disposition  is  made  in  such  terms  as  necessarily  to  comprehend  a 
charge  to  ke^pior.  atid  transmit  to  a  third  person,  it  contains  a  sub* 
stitution,  although  not  literally  expressed.    5  Toullitrj  5S  and  69. 

It  may  also  be  safely  admitted  as  true,  that  in  every  substitution 
or  fidei-commission,  the  agency  of  three  persons  is  required,  viz.,  the 
donor  or  testator,  the  person  who  receives  the  donation  to  hold  and 
enjoy  for  a  certain  time,  and  the  one  to  whom  he  is  bound  to  transmit 
it  See  Pandectes  Franfaises,  voL  4,  /7.  2 1 ,  a  quotation  from  Merlin^ 
Quest,  de  Droit. 

The  clauses,  in  the  will  now  under  discussion,  which  the  plaintiffs 
insist  do  not  necessarily  imply  a  substitution,  are  expressed  in  the 
following  terras.  After  various  legacies  ordained  by  the  testament, 
as  above  stated  in  general  terms,  the  testator  proceeds:  <<  Item,  I  give 
and  bequeath  all  the  rest,  residue  and  remainder  of  my  estate,  pro- 
perty and  effects,  to  my  sisters  Rebecca  M'Cutcheon,  and  Harriett 
Hook,  to  have  and  to  hold  the  same,  equally  to  be  divided  between 
them,  for  and  during  their  natural  lives.  Item,  upon  the  death  of  the 
said  Rebecca  M'Cutcheon  and  the  said  Harriett  Hook,  or  either  of 
them,  I  do  give,  devise  and  bequeath,  the  share  or  shares,  which  the 
said  decedent  or  decedents  shall  have  possessed  sis  aforesaid,  or  which 
by  the  last  above  devise  and  bequest,  I  intended,  she  or  they  should 
possess,  to  the  child  or  the  children  of  the  said  Rebecca  M'Cutcheon 
and  Harriett  Hook,  or  either  of  them,  to  be  equally  divided  between 
the  said  children;  and  in  case  of  the  death  of  either  of  the  said 
children,  previous  to  marriage  or  death  without  issue,  then  his  or  her 
share  to  be  equally  divided  among  the  surviving  children  as  aforesaid, 
and  in  case  only  one  child  sis  aforesaid  should  survive,  then  the  share 
or  shares  above  last  mentioned,  and  the  estate  and  property  aforesaid 
shall  vest  and  remain  in  the  ssCid  child  and  his  or  her  heirs  aforesaid." 

The  counsel  for  the  plaintiffs  contends  that,  according  to  a  just 
and  legal  interpretation  of  these  dispositions  of  the  testament,  they 
present  two  substitutions.  1.  The  donation  to  the  sisters  of  the 
testator,  to  hold  the  property  during  their  lives,  and  transmit  it  to  the 
children.  2.  The  right  of  survivorship ,  created  amongst  said  children. 
From  these  positions  the  nullity  of  both  clauses  is  said  to  be  neces- 
sarily induced.  As  to  the  first  of  these  alleged  nullities,  it  is  believed, 
not  to  be  put  in  issue  by  the  pleadings  of  the  case,  and  is  perhaps 
such,  supposing  it  to  exist,  as  could  only  be  taken  advantage  of  by 
the  legal,  forced  heirs  of  the  testator.  The  same  thing  might  be  said 
of  the  latter  substitution,  except  for  an  alleged  compromise  or  transac- 
tion, which  is  said  to  have  taken  place  between  the  heirs  of  the  testa- 
tor and  those  of  his  wife,  both  instituted,  and  forced  or  legal.  In  the 
consideration  of  that  allegation  we  proceed  to  examine  the  donation 
to  the  children:  and  we  commence  by  stating  that,  in  our  opinion, 
the  clause  of  the  will,  under  which  they  take,  does  necessarily  contain 
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a  substitution.  In  opposition  to  this  opinion,  which  is  the  same  that 
was  held  by  the  court  of  probates,  it  is  contended,  that  a  donation  or 
legacy  to  several  persons,  with  the  right  of  survivorship,  does  not 
ipso  facto  present  a  substitution.  This  may  be  true,  where  an  entire 
thing  is  given  to  many;  and  its  truth  is  well  supported  by  several  of 
the  cases  cited  from  the  French  authors  on  the  subject  of  substitutions. 
See  5  Taullierjp.  60,  n.  46. 

But  this  is  only  true,  when  an  entire  thing  is  left  to  several  persons, 
who  bold  it  undivided.  When,  by  the  disposition  of  the  will,  it  is 
evident  that  the  legacy  left  to  many  is  bequeathed  in  separate  and 
distinct  portions,  with  a  right  of  survivorship,  a  substitution  takes 
place  ex  necessitate  rei.    See  the  same  authority,/?.  67,  n.  49. 

Now,  in  the  present  case,  the  devise  to  the  children,  of  the  pro- 
perty, which  had  been  given  to  their  mother,  for  life,  is  in  equal 
parts,  to  be  held  for  the  survivors,  down  to  the  last,  in  the  event  of 
death  before  marriage  and  without  issue.  In  relation,  therefore,  to 
them,  we  have  no  doubt  of  the  existence  of  a  substitution,  such  as 
reprobated  by  the  Code.  We  have  pronounced,  on  this  case,  without 
having  inquired  very  particularly  whether  the  children  of  Mrs. 
MTutcheon  and  Mrs.  Hook,  have  been  properly  represented  in  the 
cause.  It  is,  however,  a  matter  of  no  great  moment;  for,  if  they  are 
not  before  the  court,  according  to  the  forms  and  solemnities  of  law, 
the  present  judgment  will  not  affect  any  claim,  which  they  may 
hereafter  make,  relative  to  the  matters  now  in  dispute. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  affirmed,  &c.;  and  it  is  further  ordered, 
that  the  costs  of  this  appeal  be  borne  by  the  estates  of  R.  Buller  and 
bis  wife,  in  equal  portions,  &c 

Dennis,  for  the  plaintiffs. 

Watts  and  Lobdell,  for  the  defendants. 


Hjde  e/  al.  v.  Henry.     IV,  N.  S.  51. 

FIRST  District. 

Decided^  declarations  operating  a  change  of  domicil  must  be  made 
both  in  the  parish  the  party  removes  from,  and  that  to  which  he 
remove.    Civil  Code,  19,  art  1  and  2. 
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Dow  V.  Shimmin.     IV,  N.  S.  53. 

PARISH  Court  of  New  Orleans. 

Decided,  that  a  written  synallagmatic  contract,  being  deposited  in 
the  hands  of  a  third  party  who  gave  each  party  a  copy,  is  at  least 
prima  facie  evidence  of  their  bargain  and  the  testimony  of  this  com- 
mon friend  may  place  it  beyond  doubt.  The  court  below  did  not 
err  either  in  admitting  it,  or  the  evidence  of  the  third  person  in  addi- 
tion to  the  agreement,  although  it  did  not  make  full  proof. 


Bainbridge  v.  Clay.     IV,  N.  S.  56. 

The  creditors  of  the  assigaor  may  seize  the  debt  assigfned,  as  long  as  the  assig^nee  has  not 

given  notice  of  the  assignment  to  the  debtor. 

FIRST  District 

Martin,  J.,  delivered  the  opinion  of  the  court. 

This  case  was  lately  remanded  for  further  proof,  the  same  judg- 
ment was  given,  and  Bainbridge  appealed.    3  iVi  &  671. 

The  facts  of  the  case  are,  that  Clay  obtained  a  judgment  against 
Oldham,  and  Bainbridge  one  against  Clay.  Bainbridge  having  taken 
out  a  fieri  facias  on  his  judgment,  Polk,  the  agent  of  Oldham  paid 
into  court  the  amount  of  Clay's  judgment  against  Oldham,  and  Bain- 
bridge prayed  that  the  court  order  the  money  thus  in  court  to  be 
applied  to  bis  judgment. 

Hennen  intervened  and  claimed  the  amount  of  the  judgment  against 
Oldham,  as  assignee  of  Waggaman  to  whom  he  alleged  Clay  had 
assigned  it. 

A  debt  due  to  the  defendant  on  a  fieri  facias  cannot,  as  to  third 
parties  completely  pass  to  the  assignee,  unless  there  be  what,  in  sales  of 
tangible  property,  is  called  a  tradition,  or  delivery,  and  this  is  effected, 
as  to  choses  in  action,  by  notice  of  the  assignment  to  the  debtor. 

In  the  present  case,  the  record  shows  that  the  sheriff  received  Bain- 
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hxidge^s  Jieri  facias  against  Clay,  on  the  1st  of  February,  1825.  On 
that  day,  according  to  law,  Clay's  personal  property  was  so  affected 
by  ihe  fieri  facias  as  no  longer  to  be  saleable  by  him,  to  the  injury  of 
th^laintiff  in  ih^  fieri  facias. 

Folwell,  a  witness  of  the  assignee,  deposes  he  delivered  a  copy  of 
both  assignments  to  Oldham,  on  the  fourth  day  after  he  left  New  Or- 
leans, and  he  believes  he  left  that  city  on  the  31st  of  January.  So 
that,  according  to  this  witness,  the  notice,  which  was  in  lieu  of  the 
tradition  of  property,  took  place,  after  the  fieri  facias  of  Bainbridge 
was  put  in  the  hands  of  the  sheriff. 

Farrie,  another  witness  of  the  assignee,  deposes  that,  in  a  conver- 
sation that  took  place  in  the  clerk's  office,  between  Hennen,  Wagga- 
man,  and  Polk,  the  agent  of  Oldham,  he  heard  Hennen  tell  Polk,  he 
was  the  assignee  of  Clay's  judgment  against  Oldham,  and  requested 
Polk  not  to  pay  the  money  to  any  body  else.  The  witness  believes 
this  was  before  Bainbridge  took  out  his  ^en/acia^  against  Clay,  but 
he  cannot  recollect  any  particular  circumstance  that  induces  this 
belief;  neither  can  he  recollect  the  time,  when  he  issued  the  execution, 
i.  e,.  when  it  went  out  of  the  office.  He  is  the  deputy  clerk.  Polk's 
testimony  does  not  make  the  evidence  much  clearer. 

Admitting  .what  is  extremely  dubious,  that  it  clearly  results  from 
this  man's  testimony,  that  the  conversation  with  Polk  took  place  be- 
fore the  fieri  facias  issued,  nothing  shows  that  Polk  was  such  an 
agent,  to  whom  such  a  notice  could  be  legally  given.  It  only  appears 
he  had  Oldham's  money  in  his  bands  and  was  directed  to  discharge 
the  judgment. 

We  therefore  conclude  this  conversation  does  not  establish  a  legal 
notice.  Polk  did  not  consider  himself  authorised  to  pay  Hennen, 
although  be  proposed  giving  his  check,  since  he  paid  the  money  in 
court. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  it  is  fur- 
ther ordered,  that  the  money  in  court,  paid  by  Polk  in  discharge  of 
Oldham,  be  applied  to  the  discharge  of  Bainbridge's  judgment  against 
Clay,  and  that  the  assignee  and  appellee  pay  costs  in  this  court. 

The  appellee  by  fVaggaman  and  Hennen^  asked  for  a  xehearing, 
on  the  grounds  that  Polk  was  such  an  agent  of  Oldham  as  to  be 
capable  of  receiving  notice  of  the  assignnient  for  him.  Also,  that 
XYiQi  fieri  facias  against  Clay  was  no  lien  oh  this  debt  owing  him  by 
Oldham  inasmuch  as  Oldham  resided  in  another  parish  where  the 
sheriff  of  Orleans  could  not  act 

The  rehearing  was  refused.  In  announcing  this,  Martin,  J.,  said: 
We  have  considered  thai  the  notice  to  Polk  had  not  the  effect  of 
destroying  the  right  of  the  plaintiff  in  the  fieri  facias.  This  notice 
was  not  equivalent  to  a  delivery  or  tradition,  for  it  left  Oldham  the 
absolute  control  of  the  thing  assigned.    He  might,  notwithstanding 


828  SUPREME  COURT. 

[BainfaridgB  v.  Clay.] 

this  notice  till  it  was  communicated  to  him,  have  made  a  legal  pay- 
ment to  Clay,  or  any  other  assignee,  besides  Heunen,  who  might 
have  presented  himself.  Hennen  was  like  a  purchaser  of  goods, 
before  delivery,  till  knowledge  of  the  assignment  was  given  to  Old- 
ham himself;  for  till  then  a  payment  would  have  defeated  his  right 
on  Oldham. 

By  placing  his  Jieri  facias  into  the  sheriff's  hands,  Bainbridge 
acquired  a  lien  on  Oldham's  property,  susceptible  of  being  levied  on, 
on  all  Clay's  goods  in  his  stores,  or  any  of  his  agents,  holding  for  him, 
on  the  debt  of  Oldham,  in  the  hands  of  Polk,  or  any  other  agent,  and 
this  right  was  not  defeated  by  Polk  paying  the  money  into  court. 

In  the  present  suit,  both  parties  had  a  claim  which  the  court  might 
have  recognised.  Bainbridge  had  a  Jieri  facias^  which  gave  him  a 
lien  on  any  property  of  which  Clay  had  the  disposition.  This  money, 
then,  being  at  Clay's  disposition,  would  have  been  ordered  to  be  paid 
to  him,  unless  another  person  opposed  his  demand  by  showing  a 
better  right,  Let  it  be  granted  that  Hennen  might  have  successfully 
opposed  Clay's  call  on  the  court.  How  stands  the  matter  between 
Hennen  and  Bainbridge?  Hennen  has  an  assignment;  but  the  assign- 
ment of  a  debt  is  not  in  the  way  of  a  creditor,  till  served  on  the  debtor; 
because  that  service  alone  deprives  the  latter  of  the  faculty  of  paying 
to  any  one,  but  the  assignee.  Bainbridge,  on  the  contrary,  produces 
a  ^eri  faciaSf  which  gives  him  a  lien  on  all  Clay's  property.  It 
attached  on  the  debt  due  to  Clay  by  Oldham,  on  the  money  the 
instant  it  was  paid  in  discharge  of  Clay's  judgment,  and  thus  became 
Clay's. 

But  it  is  said  there  is  evidence  of  notice  to  Oldham  himself. 

According  to  Polweil's  testimony,  copies  of  the  assignments  were 
delivered  to  Oldham  on  the  4th  of  February;  the  Jieri  facias  was 
put  into  the  sheriff's  hands  on  the  first.  According  to  Farrie,  admit- 
ting that  the  notice  to  Polk  was  notice  to  Oldham,  there  is  no  great 
certainty  that  Polk  was  notified  before  the  Jieri  facias  issued.  The 
witness  believes  it,  but  cannot  recollect  any  circumstance  that  induces 
amch  a  belief.    These  gentlemen  are  Hennen's  own  witnesses. 

Our  atteniion  has  been  dfawn  to  a  letter  of  Oldham,  in  which  he 
acknowledges  the  receipt  of  Hennen's  letter,  apprising  him  of  the 
assignment:  but  this  letter  is  without  a  date;  and  its  post-mark  refers 
to  a  day  posterior  to  that  on  which  the  jSerf  facias  came  to  the 
sheriff's  hands. 

So  that  no  part  of  the  evidence  on  the  record  establishes,  what  is 
essential  to  Hennen's  recovery,  notice  to  01dham>  anterior  to  the 
sheriff 's  receipt  of  the  execution. 

We  did  not  consider  the  bill  of  exceptions  required  any  notice.  It 
appeared  to  us  obvious  the  judge  was  right.  Evidence  was  offered 
of  ^  the  verbal  acknowledgment  of  Oldham  to  the  witness,  that  he 
bad  received  notice  of  the  assignment  from  Clay  to  Waggaman,  and 
Waggaman  to  Hennen,  before  the  execution  issued  in  favor  of  Bainr 
bridge." 
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Now  this  was  mere  hearsay  testimony.  Oldham  should  have  been 
brought.  It  is  now  said  here,  that  this  acknowledgment  was  made 
before  Bainbridge  took  out  his  fieri  facias.  But  if  that  was  the  case 
the  counsel  ought  to  have  made  it  appear  on  the  record.* 


M'Coy  V.  His  Creditors.     IV,  N.  S.  67. 

The  fees  of  the^oounsel  appoiBted  to  represeiit  absent  creditors,  are  in  no  case  to  be  paid 

by  the  mass. 

FIRS^T  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  attorney  appointed  to  represent  the  absent  creditors  took  a 
rule  to  show  cause  why  a  certain  sum  due  him  for  professional  ser- 
vices to  the  absent  creditors,  should  not  be  paid  by  the  estate.  The 
court  after  hearing  the  parties  discharged  the  rule,  and  the  attorney 
appealed. 

The  following  facts  have  been  agreed  on: 

1.  It  is  admitted  the  failure  was  under  the  Spanish  law,  and  not 
tinder  the  act  of  1817,  relative  to  voluntary  surrenders. 

2-  The  value  of  the  services  is  admitted,  and  that  L.  Pierce  was, 
from  the  commencement,  the  attorney  for  the  absent  creditors,  and 
appointed  by  the  court. 

3.  It  is  admitted  no  dividend  will  be  coming  to  the  absent  creditors. 

The  act  of  1817,  section  88,  expressly  provides,  *^that  in  no  case 
shall  the  fees  of  counsellors,  appointed  in  behalf  of  absent  creditors, 
be  paid  by  the  mass,  but  shall  be  levied  on  the  amount  of  the  sma, 
which  shall  be  recovered  for  the  creditors  so  absent. 

We  are  of  opinion,  that  this  act,  by  the  negative  expressions  used 
in  it,  in  relation  to  the  particular  subject  under  consideration,  takes 
away  all  discretion  from  the  courts,  and  forbids  a  recurrence  to  the 
Spanish  law,  or  practice,  to  ascertain  how  the  representatives  of 
absent  creditors  shall  be  paid.    And  even  if  it  did  not,  we  have  been 

*  By  the  Code  of  Practice,  art  545,  judgments  though  entered  on  the  docket  of  the 
judgment  of  the  court,  constitute  no  lien  on  the  property  of  the  defendant  The  reoord 
of  it  at  the  mortgage  office  alone  gives  it  the  force  of  a  jndtcial  mortgage.  As  to  mov. 
■hkf,  actoal  seizore  only  can  affect  any  apeoifio  effects. 

Vol.  IIL— 20 
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unable  to  find  any  thing  in  either,  which  sanctions  the  present 
demand. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Pierce,  for  the  plaintiff. 

Maybin,  for  the  defendants. 


Ghangeur  v.  Gravier's  Heirs.     IV,  N.  S.  68. 

The  heirs  are  bound  only  to  the  amount  of  what  the  estate  was  worth  at  the  death  of  the 

ancestor. 
If  a  debtor  on  receiving  a  release,  bind  himself  to  pay  the  debt  if  he  becomes  able,  his 

heirs  will  be  boand  to  apply  his  estate  to  the  dischargre  of  the  debt 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

This  case  was  before  us  in  June,  1824,  and  we  remanded  it,  because 
the  record  did  not  enable  us  to  ascertain  the  portion  of  the  released 
debts  which  the  estate  can  pay.    2  N,  S.  545. 

The  plaintiff  contends  that  a  piece  of  property,  known  under  the 
appellation  of  the  batture  of  the  faubourg  St.  Mary,  which  makes 
part  of  the  estate  of  B.  Gravier,  ought  to  be  valued  at  100,000  dollars; 
which  is  admitted  to  have  been  its  actual  value  in  1820,  when,  under 
a  judgment  of  this  court,  this  property  was,  it  is  said,  finally  divided 
among  the  defendants;  it  having  been  decreed  the  preceding  year  to 
be  their  common  property.  Gravier  et  al.  v.  Livingston  et  aL  6 
Martin  J  281. 

The  defendants  urge  that  this  property  ought  to  be  valued,  be- 
tween the  plaintiff  and  them,  at  its  value  in  1793,  at  the  death  of 
their  ancestor. 

2.  The  defendants  further  hold,  they  are  not  liable  for  any  part  of 
the  released  seventy-five  per  cent.,  unless  their  ancestor,  at  his  death, 
had  come  to  so  good  a  fortune,  as  to  be  able  to  pay  the  whole  amount 
«  of  these  released  debts,  with  interest 

I.  On  the  first  question  we  are  of  opinion  that  the  heirs  are  charge- 
able only  for  the  value  of  the  batture,  at  its  value  at  the  time  of  their 
ancestor's  death,  viz.  10,000  dollars.  It  appears  this  piece  of  pro- 
perty was,  long  before  our  decree^  in  possession  of  one  of  the  heirs, 
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who  disposed  of  the  whole,  and  that  afterwards  the  other  heirs  sued, 
and  recovered  their  part  of  it  from  the  vendees. 

XL  If,  at  the  death  of  B.  Gravier,  he  had  property  sufficient  to  dis- 
charge a  part  of  the  released  debts,  we  think  his  heirs  are  bound  to 
distribute  the  proceeds  of  his  estate,  among  the  creditors;  their  ances- 
tor promised  that  •*  If  God  blessed  his  endeavors,  he  would  pay  them 
their  whole  claims,  principal  and  interest,  when  his  situation  would 
allow  it." 

The  facts  of  the  case  show  that,  after  paying  B.  Gravier's  debts  in 
Louisiana,  there  remained  a  balance  of  3.9,542  dollars  and  75  cents, 
to  be  applied  to  the  payment  of  his  debts  in  Bordeaux.  These  debts 
are  shown  to  have  amounted  at  his  failure,  to  53,671  dollars.  For 
one-fourth  of  these  he  promised  to  pay  at  twelve,  eighteen,  and 
twenty-four  months,  and  after  a  period  of  upwards  of  forty  years, 
they  must,  in  the  absence  of  any  proof  of  their  remaining  due,  be 
presumed  to  have  been  discharged;  except  that  of  the  present  plain- 
tiflf,  which  is  demanded  and  we  have  said  is  not  prescribed,  equal  to 
the  net  proceeds  of  the  estate  after  the  payment  of  the  debts  posterior 
to  the  concordate. 

The  plaintiff  is,  therefore,  entitled  to  the  one-fourth  of  the  original 
debt,  which  was  to  be  paid  absolutely,  and  to  his  dividend,  on  the 
balance,  left  from  the  sum  of  39,442  dollars  and  75  cents,  after  the 
deduction  of  the  fourth  of  his  original  debt. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  amended  in  the  following  manner,  that  is, 
that  judgment  be  entered  in  favor  of  the  plaintiff.  1.  For  the  sum 
of  571  dollars,  with  interest  on  a  third  of  the  sum,  since  the  29lh 
July,  1785;  on  a  third  since  the  27th  January,  1786,  and  on  the  other 
third  since  the  28th  July,  of  the  same  year,  at  the  rate  of  five  per 
cent.,  per  annum,  making  the  further  sum  of  1137  dollars.  2.  For 
the  sum  of  1696  dollars,  with  interest  at  the  rate  of  five  percent,  per 
annum,  since  the  13th  of  July,  1821;  being  the  further  sum  of  338 
dollars,  making  in  all  the  two  sums  and  interest,  the  total  amount  of 
3743  dollars;  to  be  paid  one-fourth  by  each  of  the  defendants,  with 
interest,  until  paid  at  the  rate  assigned. 

It  is  further  ordered,  that,  the  defendants  pay  the  costs  of  the  court 
below,  and  the  defendants  and  appellee  pay  those  in  this  court. 

DenniSj  for  the  plaintiff. 

Derbignyy  for  the  defendants. 
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Davenport's  Heirs  v.  Fortier  et  al     IV,  N.  S.  72. 

THIRD  District. 

A  bill  of  exceptions  left  unexamined,  it  having  been  rendered 
unimportant  by  subsequent  circumstances. 


Flower  et  al.  v.  Arnaud.     IV,  N.  S.  73. 

A  debtor,  the  claim  on  whom  has  been  seized  and  sold,  may  retain  against  the  purohater 
whatever  he  might  retain  against  his  creditor  before  the  sale. 

The  treasurer  may  withhold  from  a  person,  to  whom  the  legislatare  has  made  an  allow- 
ance, the  amount  of  his  taxes,  for  which  the  collector  has  reported  him  aa  a  defaulter 
to  the  treasurer. 

PARISH  Court  of  New  Orleans. 

Maktin,  J.,  delivered  the  opinion  of  the  court. 

On  the  dissolution  of  the  injunction,  in  this  court,  in  the  suit  of 
Flower  et  al,  v.  Livingston,  2  N.  S.  514,  the  plaintiffs  took  out  an 
3\ias  fieri  faciasy  which  was  levied  on  "the  right  of  the  defendant  to 
the  sum  of  800  dollars,  which  may  now  be,  or  hereafter  may  become 
due,  by  the  state,  &c.,  being  part  of  a  greater  sum  allowed  him,  by 
an  act  to  fix  the  compensation  to  be  allowed  to  the  jurisconsults, 
appointed  to  revise  and  amend  the  Civil  Code,  &c.  The  plaintiffs 
became  the  last  bidders  for  this  right,  at  the  sheriff's  sale,  and 
brought  suit  against  the  defendant,  the  treasurer  of  the  state,  who 
had  refused  to  pay. 

The  answer  denied  the  right  of  the  courts  of  justice  to  seize  moneys 
to  be  paid  by  hini  to  individuals,  and  averred  that  he  had  paid  out, 
and  accounted  for,  all  moneys  due  by  the  state  to  Livingston.  That 
the  sum  appropriated  to  his  payment  was  4000  dollars,  the  payment 
of  800  dollars  of  which  was  deferred  by  law,  till  after  the  completion 
of  the  Code  of  Commerce.  Leaving  only  3200  dollars,  now  due, 
and  of  which  2000  dollars  had  been  paid  to  Workman,  on  Livings- 
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ton's  order,  379  dollars  and  92  cents  were  due  to  the  state  for  taxes, 
and  an  execution  had  issued  to  the  sheriff,  of  the  parish  of  Orleans 
therefor;  46  dollars  and  12  cents  for  parish  taxes;  344  dollars  and  5 
cents  were  due  for  taxes  on  Livingston's  land,  in  the  parish  of 
Washita,  for  the  years  1820, 1821,  and  1822,  and  execution  had  issued 
therefor;  429  dollars  and  91  cents  had  been  paid  (as  the  balance  due) 
to  the  plaintiffs. 

The  parish  judge  allowed  to  the  plaintiffs  judgment  for  46  dollars 
and  12  cents,  and  they  appealed. 

It  seems  the  parish  judge  allowed  all  the  items  stated  by  the  defen- 
dant, except  the  parish  tax,  which  was  not  due  to  the  state. 

The  sum  paid  to  Workman  is  admitted  to  have  been  correctly 
paid. 

The  only  difficulty  is,  as  to  the  amount  of  Livingston's  state  taxes, 
for  which  execution  was  in  the  hands  of  the  sheriffs  of  the  parishes 
of  Orleans  and  Washita. 

We  thiuk  that  the  treasurer  had  a  right  to  detain  from  the  present 
plaintiffs,  the  purchasers  of  Livingston's  right,  all  which  he  might  re- 
tain from  the  latter.  It  is  clear,  that  if  Livingston  had  called  for  the 
payment  of  the  sum  allowed  him,  the  treasurer  would  have  had  the 
right  of  retaining  those  arrearages  of  taxes,  the  collection  of  which, 
it  is  the  treasurer's  duty  to  make,  and  the  amount  of  taxes  stated,  is 
only  that  of  those  taxes,  for  which  Livingston  was  reported  as  a 
delinquent,  by  the  collectors,  to  the  treasurer,  in  order  that  he  might 
proceed  to  enforce  payment. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 

Christy,  for  the  plaintiffs. 

PrestoUj  for  the  defendant. 


Pilie  V.  Dreux's  Syndics.     IV,  N.  S.  75. 
Freret  v.  Same.     IV,  N.  S.  76, 

FIRST  District 

Same  point  as  in  Saulet  v.  Dreuz's  Syndics,  3  Al  iSl  615. 


20* 
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Williams  et  aL  v.  Spencer  et  aU    IV,  N.  S.  77. 

If  a  case,  which  ought  to  have  been  brought  in  the  district  court,  is  brought  in  the  court 
of  probates,  where  it  is  dismissed  for  want  of  jurisdiction,  the  district  court,  in  affirm- 
ing  the  judgment  of  the  court  of  probates  cannot  pass  on  the  merits  of  the  case. 

THIRD  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

This  suit  originated  in  the  court  of  probates  of  East  Feliciana,  and 
the  object  of  it  was  the  partition  of  the  estate  of  Rebecca  Horton,  the 
ancestor  of  all  the  parties.  But  the  petition  states,  that  the  estate, 
consisting  of  real  and  personal  property,  is  claimed  by  the  defendants, 
under  a  written  conveyance,  which  the  plaintiffs  allege  Was  entered 
into  without  any  consideration. 

The  answer  denies  the  jurisdiction  of  the  court  of  probates,  and 
avers  title  in  the  defendants. 

The  court  of  probates  sustained  the  plea  to  its  jurisdiction,  and 
dismissed  the  petition.  The  plaintiffs  appealed  to  the  district  court, 
which  affirmed  the  judgment,  and  they  appealed  to  this  court. 

They  rely  on  the  act  of  the  legislatiu*e  of  1820,  p.  92^  and  contend 
that  after  the  affirming  the  judgment  of  the  court  of  probates  (if  it 
was  rightfully  affirmed)  the  district  court  being  seised  of  the  case, 
ought  to  have  passed  on  it,  on  the  merits. 

According  to  the  plaintiff's  own  showing,  the  question,  on  which 
this  case  turns,  is  the  insufficiency  of  the  title  under  which  the  defen- 
dants claim.  The  title  is  the  thing  in  dispute.  The  case  was  not, 
therefore,  within  the  jurisdiction  of  the  court  of  probates. 

On  the  appeal,  the  district  court  was  first  to  determine  whether 
the  judgment  of  the  court  of  probates  was  correct,  and  if  it  appeared 
so,  to  affirm. 

We  do  not  think  that  in  any  case  the  appellate  court  can  give 
any  other  judgment  than  the  judge  a  quo  could  and  ought  to  have 
given. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Watts  and  Lobdelly  for  the  plaintiffs. 
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Wickner  v.  Croghan.     IV,  N.  S.  79. 

A  payment  when  not  applied  l^  the  payor,  m^at  be  impated  to  the  debt  he  had  the 

greatest  interest  to  discharge. 

FIRST  District 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  states  she  sold  the  defendant  a  tract  of  land  in  April, 
1818,  for  8000  dollars,  payable  one-half  on  the  1st  of  January  follow- 
ing, and  one-half  one  year  thereafter;  and,  in  February,  1819,  she 
sold  him  another  tract,  for  18,000  dollars,  payable  by  equal  instal- 
ments, in  March,  1820  and  1821;  that  the  defendant,  at  various 
periods,  paid  several  sums,  amounting  in  the  aggregate  to  20,641 
dollars  and  42  cents,  with  interest  thereon  down  to  April  4,  1823, 
when  the  parties  came  to  a  settlement,  in  which  they  agreed  that 
/»358  dollars  remained  due,  for  which  she  received  two  promissory 
notes,  bearing  interest  at  ten  per  cent,  per  year,  which  renmin  un- 
paid. 

On  this  she  procured  a  writ  of  seizure  and  sale,  on  the  first  tract, 
for  the  price  of  which  she  had  retained  a  special  mortgage. 

On  motion  of  the  defendant,  she  was  ruled  to  show  cause  why  the 
order  should  not  be  set  aside;  neither  of  the  notes  being  shown  to 
refer  to  the  price  of  the  tract.  The  rule  was  discharged  and  the 
plaintiff  appealed 

We  think  the  court  erred.  The  payment  of  the  price  of  the  first 
tract  was  secured  by  a  mortgage;  that  of  the  second  was  not. 

The  payments  made  by  the  defendant,  must  be  first  imputed  to  the 
first  debt,  as  the  one  which  he  had  the  greatest  interest  to  discharge, 
t.  e.,  that  which  was  the  most  burthensome,  being  secured  by  mort- 
gage, which  was  also  the  oldest.    Civil  Code,  290,  art  196. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  the 
rule  obtained  by  the  defendant  against  the  plaintiff  be  made  absolute; 
and  it  is  further  ordered,  that  she  pay  costs  in  both  courts. 

CuviltieTy  for  the  plaintiff. 

Pierce^  for  the  defendant. 
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Poutz  V.  Louisiana  State  Insurance  Company. 

IV,  N.  S.  80. 

The  march  of  French  troops  into  Spain  in  1823,  was  an  act  of  war  of  France  against 

Spain. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  insured  with  the  defendants  a  quantity  of  merchan- 
dise, on  board  the  ship  Adele,  bound  for  Havre,  on  a  premium  of 
twelve  per  cent.,  on  their  estimated  value,  but  subject  to  the  condition 
that  the  insurers  should  return  ten  per  cent.,  in  case  no  act  of  war 
took  place  between  France  and  Spain  during  the  voyage. 

The  vessel  reached  Havre,  the  17th  of  April,  1833,  and  on  the  8th 
of  the  same  month  the  French  armies  entered  Spain. 

The  judge  of  the  court  of  the  first  instance,  decided  in  favor  of  the 
defendants.    The  petilioner  appealed. 

We  are  at  a  loss  to  conceive  on  what  grounds  it  was  expected  this 
action  could  be  maintained. 

The  policy  of  insurance  does  not  make  the  return  of  a  part  of  the 
premium  depend  on  a  declaration  of  war,  but  an  act  of  war.  The 
invasion  of  Spain  by  the  French  armies  was  most  emphatically  the 
latter.  Its  object  was  not  merely  to  make  war  in  the  ordinary  accep- 
tation of  the  term,  but  to  overthrow  the  government  of  the  country. 
It  was  war  against  the  constitutional  and  legitimate  government  of 
Spain,  and  it  must  have  been  in  relation  to  that  government  the 
parties  contracted.  They  did  not  intend  to  make  their  policy  of  in- 
surance depend  on  the  question  who  possessed  dejure  the  sovereign 
authority  of  that  country.  Nor  is  it  a  question  courts  of  justice  can 
decide.  They  can  only  look  to  the  government,  which  is  recognised 
by  their  own.  That  established  in  Spain,  at  the  period  of  the  inva- 
sion by  the  French,  was  considered  by  the  government  of  the  United 
States,  as  representing  the  nation.  An  invasion,  to  destroy  that 
government,  must  be  considered  an  act  of  war  against  the  state  it 
represented;  nor  can  it  change  the  character  of  the  act,  that  the  French 
were  secretly  invited  by  the  king  to  destroy  the  liberties  of  his  country, 
and  restore  him  to  absolute  power;  until  they  succeeded,  they  were 
making  war  against  the  nation,  because  they  were  making  war 
against  the  authorities  constituted  by  that  nation,  and  which  authori- 
ties formed,  at  that  time,  its  government.  Had  the  patriots  of  Spain 
succeeded  in  repelling  that  invasion,  and  maintained  the  form  of 
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government  they  had  established,  there  can  be  no  doubt  war  would 
have  existed  between  the  two  countries.  Their  failure  cannot  change 
the  nature  of  the  act.  It  must  be  tested  by  the  situation  of  the  con- 
tending parties,  at  the  time  the  contest  commenced,  and  while  it 
continued,  and  not  by  their  position  after.  There  was  no  civil  war 
in  Spain,  when  France  invaded  it.  There  was  not  two  parties  con-» 
tending  by  arms  for  the  government  There  was  but  one,  that,  which 
the  French  armies  overthrew,  and  until  they  succeeded,  they  warred 
against  the  nation,  because  they  warred  against  those  who  repre- 
sented it#  3  Wheaton,  639. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Grymes  and  Eustisy  for  the  plaintiff. 

fForkmauj  for  the  defendants. 


Montillet  v.  Shiff.     IV,  N.  S.  83. 

If  a  bet  be  made  ou  the  election  of  g^Ternor  of  Louisiana,  to  he  determined  by  the  retorn 
of  all  the  parishes  in  the  state,  and  two  parishes  make  no  retom,  the  bet  ia  drawn* 

PARISH  Court  of  New  Orleans. 

Mathbws,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  brought  by  the  depositor  against  the  depositee,  or 
stakeholder  of  1000  dollars,  which  he  alleges  were  placed  in  the 
hands  of  the  latter,  without  stating  for  what  purpose;  but  claims  a 
right  to  recover  back  the  amount.  The  answer  of  the  defendant 
admits  the  deposit,  states  the  cause  of  it,  being  a  wager  between  the 
plaintiff  and  one  Hamlet,  depending  on  the  respective  number  of  votes 
that  J.  Viller6  and  B.  Marigny,  should  obtain  from  the  people  of 
the  state,  as  candidates  in  opposition  for  the  office  of  governor,  at 
the  election;  Hamlet  betted  on  Viller6  and  the  plaintiff'  on  Marigny; 
and  that  the  bet  being  determined  by  the  returns  of  the  votes  to  the 
legislature  in  favor  of  the  former,  he  paid  to  him  the  amount  thereof, 
in  pursuance  of  the  deposit. 

The  defendant  obtained  judgment,  in  the  court  below,  from  which 
the  plaintiff  appealed. 

The  appellant,  by  his  counsel  contends,  that  according  to  the  terms 
of  the  wager  (which  was  reduced  to  writing,)  it  has  not  been  decided; 
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and  from  accidents,  not  within  the  control  of  either  of  the  parties, 
never  can  be  determined:  and  that  consequently  the  aleatory  contract 
has  become  null  and  void,  or,  in  wagering  language,  it  stands  as  a 
drawn  bet,  and  each  party  has  a  right  to  withdraw  his  stake.  The 
correctness  of  these  propositions,  on  the  part  of  the  plaintiff,  depends 
much  on  the  true  meaning  of  the  last  stipulation  in  the  contract.  If 
it  must  be  so  construed,  as  to  show  clearly  the  intention  of  the  parties 
was,  not  to  submit  to  any  other  calculation  of  the  amount  of  votes, 
which  each  canditate  obtained  from  the  people,  but  that  which  should 
be  made  according  to  the  official  returns,  from  the  whole  *tate,  we 
are  of  opinion  that  the  appellant  ought  to  succeed  in  his  action, 
because  the  statement  of  facts  shows  that  no  returns  were  made  from 
two  of  the  parishes  of  the  state.  The  agreement  is  written  in  the 
French  language,  and  that  clause  of  it,  on  which  the  rights  of  the 
parties  mainly  rest,  is  expressed  in  the  following  terms:  ^^  Bien 
entendu  que  cela  s^entendra  dans  tout  Vetat^et d*apres  les rapports 
qui  seront  faitsP  In  the  construction  or  interpretation  of  laws,  or 
contracts,  a  primary  rule  is,  that  effect,  if  possible,  should  be  given  to 
the  whole  context,  and  that  every  provision  should  be  enforced  to 
the  full  extent,  unless  such  interpretation  would  lead  to  absurdity 
and  nonsense. 

In  the  present  case,  the  parties  made  their  bet  on  the  number  of 
votes,  which  should  be  given  to  the  two  candidates  throughout  the 
whole  extent  of  the  state,  according  to  the  official  returns.  But  offi- 
cial returns  were  not  made  from  all  the  election  districts,  and  there- 
fore the  bet  was  not  and  could  not  be  determined,  unless  we  suffer 
the  latter  part  of  the  clause  of  the  contract,  so  to  control  the  first 
as  to  render  it  null  and  of  no  effect,  and  subject  the  bet  to  be  deter- 
mined by  the  returns  actually  made.  This  we  think  would  violate 
all  rules  of  fair  construction.  The  returns,  which  were  made  in  con- 
formity with  the  constitution  and  laws  of  the  state,  were  sufficient  to 
place  Mr.  Viller6  on  the  list  of  those,  who  were  to  be  finally  voted 
for  by  the  legislature,  and  he  might  have  been  made  governor  of  the 
state. 

But  from  the  whole  contract  between  the  parties  to  the  present 
suit,  in  relation  to  their  bet,  it  is  clearly  seen  that  they  did  not  choose 
to  subject  its  decision  to  the  same  accidents,  in  the  official  returns, 
which  must  have  exhibited  either  one  or  other  of  the  candidates  to 
the  legislature,  as  having  the  greatest  number  of  votes.  Their  wager 
has  not  yet  been  determined,  and  the  stakeholder  has  paid  it  over  in 
error.  Whether  it  may  yet  be  decided  is  questionable;  but  it  is  a 
question  not  required  to  be  settled  in  the  present  case.  Before  con- 
cluding it  is,  however,  proper  for  us  to  state,  that  the  plaintiff  is  not  in 
the  situation  of  a  loser,  who  has  voluntarily  paid;  on  the  contrary,  the 
money  has  been  delivered  to  the  supposed  winner,  by  the  stakeholder, 
contrary  to  the  will  and  intention  of  the  appellant:  consequently  the 
appellee  cannot  with  any  propriety  or  justice  invoke  that  part  of  the 
Code  which  refuses  an  action  to  a  person,  who  has  lost  and  paid 
money  on  an  illegal  bet. 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  avoided,  reversed  and  annulled;  and  it  is  further 
ordered,  adjudged  and  decreed,  that  the  plaintiff  and  appellant  do 
recover  from  the  defendant  and  appellee,  1000  dollars,  with  interest 
at  the  rate  of  5  per  cent  per  annum  from  the  judicial  demand,  and 
costs  in  both  courts. 

DenniSy  for  the  plaintiff. 

GrymeSy  for  the  defendant. 


Louisiana  Bank  v.  EUery.     IV,  N.  S.  87. 

FIRST  District. 

Heldy  if  an  attorney  in  fact  has  no  special  power  to  receive  notice, 
the  notice  of  a  protest  cannot  be  properly  given  himi 


Richards  et  al.v.  Morgan.     IV,  N.  S.  89. 

PARISH  Court  of  New  Orleans. 

No  appeal  lies  from  a  judgment  given  against  a  sheriff,  on  account 
of  his  having  taken  insufficient  bail  when  less  than  300  dollars  is 
claimed  from  him,  although  more  was  demanded  from  the  defendant 
in  the  original  suit 


fi40  SUPREME  COURT. 


Dubreuil  v.  Soulie.     IV,  N.  S.  91. 

THIRD  District. 

If  the  party  who,  on  a  Ji.  fa.  points  out  property  as  belonging  to 
the  defendant,  and  becomes  the  last  bidder,  he  cannot  have  an  injunc- 
tion, on  the  ground  that  the  property  belonged  to  another,  and  so  he 
acquired  no  title. 


Dubreuil  t^.  Soulie.     lY,  N«  8.  93. 

THIRD  District 

The  sheriff's  vendee  cannot  have  an  injunction  because  his  deed 
is  not  in  the  form  prescribed  by  law. 
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EASTERN  DISTRICT,  DECEMBER  TERM,  1 825  * 


Mark  v.  Bowers.     IV,  N.  S.  95. 

If  goods  are  sent  to  commission  merchants,  and  thej  hand  them  over  to  a  third  person 

for  sale  without  the  order  of  the  principal,  thej  are  responsible. 
Novation  most  be  expressed,  or  dearly  established. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  brought  against  the  defendant  as  one  of  the  part- 
ners of  the  late  firm  of  Talcott  &  Bowers,  and  his  responsibility  is 
alleged  to  have  arisen  from  a  consignment  of  whiskey  made  to  the 
firm,  and  sold  by  Talcott  after  the  dissolution  of  the  partnership,  in 
the  discharge  of  his  duty  of  liquidator  of  the  afiairs  of  the  firm. 

The  answer  admits  the  partnership,  the  receipt  of  the  property  by 
Talcott,  and  its  sale  as  alleged  in  the  petition;  but  denies  that  the 
defendant  is  liable,  because  the  plaintiff  was  informed  of  the  dissolu- 
tion of  the  firm,  and  of  his  property  being  placed  in  the  hands  of  Tal- 
cott, and  that,  with  a  knowledge  of  this  fact,  he  recognised  him  as 
bis,  the  plaintiff's  agent,  and  considered  him  alone  as  his  debtor. 

There  is  a  further  plea  that  the  plaintiff  suffered  Talcott  to  retain 

*  There  were  no  cases  decided  in  the  Western  District  this  year,  in  conseqoenoe  of 
the  indbposition  of  two  of  the  judges. 
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the  money  in  his  hands  until  he  failed,  viz:  for  the  space  of  eighteen 
months,  and  also  that  he  gave  directions  to  Talcott  alone,  and  in  his 
individual  capacity,  as  to  the  disposal  of  the  funds  proceeding  from 
the  sale. 

The  partnership  was  dissolved  on  the  28th  of  January,  1822,  and 
in  the  notice  of  the  dissolution,  it  was  stated  that  Talcott  was  fully 
authorised  to  settle  the  affairs  of  the  concern. 

A  copy  of  this  notice  was  inclosed  to  the  plaintiff  by  Talcott,  who 
stated  that  he  should,  in  future,  transact  business  in  his  own  name. 
And  on  the  same  day  he  writes  to  plaintiff  another  letter,  that  the 
late  firm  of  Talcott  &  Bowers  had  received,  a  few  days  since,  twenty- 
nine  barrels  of  whiskey  on  his  account,  and  that  he,  Talcott,  had 
made  sales  of  it  at  thirty  cents. 

There  was  another  lot  of  whiskey  which  did  not  reach  the  hands  of 
Talcott  until  the  7th  of  March,  but  both  parcels  were  shipped  before 
notice  of  the  dissolution  of  the  partnership  reached  the  plaintiff. 

On  these  facts,  two  questions  of  law  arise: 

1.  Whether  the  fiirm  of  Talcott  &  Bowers,  was  responsible  to  the 
plaintiff? 

2.  And  if  it  was,  has  that  responsibility  been  released  or  dis- 
charged ? 

I.  The  goods  being  shipped  to  Talcott  &  Bowers,  before  notice  of 
the  dissolution  of  the  partnership  was  received  by  the  plaintiff,  we 
think  there  can  be  no  doubt,  it  was  their  duty  to  sell  them  as  directed, 
or  hold  them  subject  to  any  ulterior  disposition  the  plaintiff  might 
make  of  them.  And  it  is  very  clear  to  us,  that  if  they  sold  them, 
either  through  the  agency  of  a  member  of  the  firm,  or  by  that  of  a 
third  person,  before  they  received  directions  so  to  do,  they  were  re- 
sponsible to  the  same  extent  as  if  they  had  made  the  sales  themselves. 
The  confidence  reposed  was  personal,  and  the  principal  had  the  right 
to  designate  his  own  agents,  in  case  those  he  selected  in  the  first  in- 
stance were  unable  to  act. 

II.  The  responsibility  being  thus  in  our  opinion  once  fixed,  the 
remaining  question  is,  has  it  been  discharged,  or  in  other  words,  has 
novation  taken  place  ?  This  point  is  still  clearer  than  that  just  decided. 
Nothing  in  the  record  enables  us  to  decide,  the  plaintiff  ever  intended 
to  release  the  partnership  from  their  responsibility.  The  expressions 
used  in  his  letter,  acknowledging  the  receipt  of  the  account  sales,  if 
taken  alone,  would  raise  a  presumption  of  that  kind;  but  that  pre- 
sumption is  much  weakened  by  the  fact  of  Talcott  being  charged 
with  the  settlement  of  the  partnership  affairs,  and  the  evidence  leav- 
ing it  quite  doubtful  whether  the  plaintiff  corresponded  with  him  in 
that  capacity,  or  in  his  individual  character.  Admitting,  however, 
the  inference  to  be  that  it  was  in  the  latter,  it  does  not  enable  us  to 
say  there  was  novation,  for  that  must  be  express,  or  so  clearly  result 
from  the  proof,  that  not  a  doubt  can  exist  in  regard  to  it.  Civil  Code, 
296y  174;  9  Martin^  268;  Ibid.  N.  S.  144. 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 
Sirawbridgey  for  the  plaintiff. 
Pierce^  for  the  defendant. 


Moosa  V.  Allain.     IV,  N.  S.  99. 

FOURTH  District. 

Decided^  where  a  slave  is  directed  by  the  will  of  the  master  to  be 
set  free,  the  purchaser  of  him  before  the  time  arrives,  has  a  right  to 
the  slave's  labor  wherever  he  chooses  to  have  it  performed:  Qusere, 
whether  he  may  carry  him  out  of  this  state?  Perhaps,  the  slave  may 
be  allowed  the  aid  of  the  magistrate,  in  case  of  an  evident  attempt  to 
transport  him  out  of  the  jurisdiction  of  the  state,  in  order  to  frustrate 
his  hope  of  emancipation,  under  the  will  and  sale,  by  compelling  the 
purchaser  to  give  security  for  the  forthcoming  of  the  slave,  in  due 
time,  or  otherwise. 

In  the  present  case  there  is  no  evidence  of  even  an  intention  of 
the  defendant,  Leblanc,  to  transport  the  plaintiff. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

DavezaCy  for  the  plaintiff. 

EustiSj  for  the  defendant. 


Goodwin  v.  Chesneau  et  ah     IV,  N.  S.  103. 

COURT  of  Probates  of  New  Orleans. 

Held,  a  party  who  has  made  a  cession  of  his  goods  loses  the 
capacity  to  stand  in  judgment. 
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EASTERN  DISTRICT,  JANUARY  TERM,  1826. 


Findley  v.  Breedlove,  Bradford  &  Robeson. 

IV,  N.  S.  105. 

Tbe  party  in  whom  the  legal  title  u  Tested,  has  the  right  to  sue. 

Partnership  debts  cannot  be  compensated  by  a  demand  against  an  individual  member  of 

the  firm. 
Damages  on  the  warranty  of  goods  sold,  is  not  confined  to  the  price  of  them. 
When  the  agent  exceeds  his  authority,  the  principal  may  set  the  contract  aside,  but  he 

cannot  enforce  it,  according  to  his  instructions  to  the  agent 

FIRST  District. 

PoKTEKy  J.9  delivered  the  opinion  of  the  court. 

This  action  was  commenced  to  recover  the  amount  of  three  several 
bills  of  exchange,  drawn  by  the  house  of  William  Greene  &  Co.,  of 
Cincinnati,  on  the  defendants,  and  accepted  by  them. 

These  bills  appear  to  have  been  for  the  balance  due  for  a  steam 
engine  furnished  by  the  drawers,  to  the  present  defendants;  and,  it 
being  admitted  that  the  plaintiff  is  a  partner  in  the  house  of  William 
Greene  &  Co.,  the  same  defence  has  been  made,  and  received  with- 
out opposition  to  the  payment  of  these  drafts,  as  could  have  been 
offered  against  the  firm  who  drew  them. 

This  defence  consists  mainly  in  an  allegation,  that  there  was  a 
failure  of  consideration  for  the  bills;  that  the  defendants  never  re- 
ceived value  for  them;  that  the  engine  made  by  Greene  &  Co.  for 
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the  Steamboat  Tennessee,  was  warranted  by  them  to  be  of  good 
workmanship,  but  that  the  same  was  defective  and  imperfect,  and 
that  the  defendants  were  put  to  great  trouble  and  expense  to  re- 
pair it. 

To  this  defence  against  the  plaintiffs  right  of  recovery,  the  defen- 
dants, in  a  supplemental  answer,  afterwards  added  a  demand  in 
reconvention,  grounded  on  the  damages  they  allege  they  sustained 
by  the  defective  engine  put  on  board  the  boat  by  the  house  of  Greene 
&Co. 

The  judgment  of  the  inferior  court  was  in  favor  of  the  plain  tiff,  and 
the  defendants  appealed. 

The  record  comes  up  loaded  with  a  mass  of  testimony,  taken 
by  the  parties  in  support  of  their  respective  allegations:  before  we 
can  approach  it,  several  important  questions  of  law  have  to  be  dis- 
posed of. 

The  first  presented  by  the  pleadings  is,  the  plaintiff's  right  to  sue. 
The  answer  alleges  that  Findley  gave  no  valuable  consideration,  for 
the  drafts,  and  that  he  is  a  partner  in  the  house  of  Greene  &  Co. 
This  point  has  been  more  than  once  made  in  this  court,  and  always 
without  success.  The  person,  who  on  the  face  of  the  bill  has  the 
legal  title  to  receive  its  contents,  has  the  right  to  sue  for  them. 
Whether  there  be,  or  not,  other  persons  who  have  an  equitable 
interest  to  the  proceeds,  is  a  question  with  which  the  defendant  has 
nothing  to  do,  unless  the  assignment  is  made  to  deprive  him  of  a 
defence  which  he  would  have  had  against  the  person  who  transferred 
it.  In  the  instance  before  us,  nothing  of  that  kind  appears,  and  the 
appellants  have  had  the  benefit  of  every  objection  which  they  could 
have  made,  had  the  persons  from  whom  the  original  consideration 
moved,  sued  them.  See  the  cases  of  Banks  v.  Eastin,  3  N.  S.  291; 
and  Shaw  ef  al.  v,  Thompson,  Ibid.  392. 

The  next  comes  from  the  plaintiff,  and  contests  the  right  of  the  de- 
fendants to  plead  in  reconvention,  because  the  agreement  for  an 
engine  under  which  the  claim  for  damages  is  made,  was  originally 
entered  into  with  the  defendants,  and  Robertson  &  Hill  of  Nashville. 
On  this  head  we  have  been  referred  to  Toulliery  Vol,  7,  in  the  chap- 
ter in  which  he  treats  of  compensation  and  reconvention.  This  author 
lays  down  the  general  principle,  that  debts  which  are  offered  in  com- 
pensation must  be  personal,  and  that  partnership  debts  cannot  be 
compensated  by  demands  against  an  individual  member  of  the  firm. 
This  doctrine  is  recognised  by  the  court  as  sound,  but  its  application 
against  the  defendants,  in  the  present  case,  we  are  unable  to  admit. 
Supposing  the  parties  here,  to  be  all  bound  in  solido;  the  defendants 
and  Robertson  &  Hill,  who  purchased,  and  the  plaintifls,  who  sold; 
if  the  defendants  now  before  the  court,  are  selected  as  those  from 
whom  the  whole  amount  of  the  engine  is  to  be  paid,  they  should 
certainly  have  the  right,  in  the  hypothesis  just  put^of  their  being  re- 
sponsible in  solidoy  to  offer  the  whole  claim  which  belongs  to  the  firm 

21* 


MS  SUPREME  COURT. 

[Findiey  «.  Breedlore,  Bradford  A  Robeson.] 

as  a  defence.  This  is  not  pleading  private  debts  against  a  partnership 
demand,  bnt  partnership  debts  against  partnership  claims. 

But  admitting  the  responsibility  of  the  defendants  to  be  limited  to 
their  virile  share,  they  have  the  right  to  set  up  the  same  proportion 
of  their  interest  in  the  engine  in  reconvention.  Were  it  otherwise, 
the  plaintiffs  by  suing  them  separately,  could  totally  defeat  a  right 
which  it  is  not  denied  they  might  exercise  collectively. 

This  brings  us  to  the  most  important  point  in  the  cause.  The 
plaintiff  contends  that  all  claims  which  the  defendants  had  against  the 
house  of  Green  &  Co.,  in  consequence  of  the  defective  engine  origi- 
nally put  on  board  the  Tennessee  steamboat,  were  settled  finally  by 
the  parties  in  the  year  1820. 

This  is  entirely  a  question  of  fact,  unless  the  position  assumed  by 
one  of  the  plaintiff's  counsel  be  correct;  namely,  that  the  warranty 
of  the  makers  of  the  engine  only  extended  to  replacing  those  parts 
which  were  ascertained  to  be  defective. 

The  contract  for  the  purchase  of  the  engine,  contains  an  engage- 
ment on  the  part  of  the  makers;  <<  That  the  engine  and  all  the  ma- 
chinery, necessarily  connected  therewith,  shall  be  of  a  good  quality; 
that  it  shall  be  executed  in  a  complete  workmanlike  manner;  that 
when  completed  and  put  on  board,  it  shall  propel  a  boat  as  fast  as 
the  average  of  ten  of  the  swiftest  running  boats  which  are  running  on 
the  western  waters." 

There  is  nothing  in  this  warranty  that  limits  the  responsibility  of 
the  sellers  to  the  value  of  the  machinery  which  should  prove  defective 
and  the  law  extends  the  obligation  much  further.  Damages  are  the 
loss  which  a  person  has  sustained,  or  the  gain  which  he  has  missed: 
snch  is  the  definition  of  the  Roman  jurists,  '<  quantum  tnea  inter/uit 
id  est  quantum  mihi  ahest^  quantumqut  lucrari  potui.  Dig,  46, 
tit.  8,  /.  13.  In  practice,  this  right  is  restrained  to  such  injury  or 
damage  as  is  the  direct  and  immediate  consequence  of  the  failure  of 
the  contract.  The  writers  on  the  civil  law,  illustrate  this  rule  by 
knany  examples  which  it  is  unnecessary  to  notice.  We  think  that, 
where  the  owner  of  a  boat  contracts  for  an  engine,  and  loses  the  use 
of  her  for  several  months  in  consequence  of  defects  in  the  machinery, 
the  money  actually  expended,  and  the  loss  of  gain  directly  result- 
ing from  these  defects,  come  within  the  definition  just  given.  Po- 
thier,  Traitides  Ob.  16fi,  163, 165;  Toullier,  Droit  Civil  FranpaiSy 
liv.  3,  tit.  3,  chap,  3,  no9.  286,  287;  Do7naty  liv.  3,  tit.  5 j  sect.  2; 
nos.  4  and  1 1;  Civil  Code,  49,  50, 51,  p.  268. 

Whether  there  was  not  a  waiver  of  these  damages  by  an  acceptance 
of  machinery  to  replace  that  part  which  was  proved  defective,  is,  as 
we  have  already  stated,  the  most  important  question  in  the  cause; 
our  opinion  on  it  will  be  best  understood,  by  stating  somewhat  in 
detail,  the  evidence  by  which  it  is  contended,  this  accord  and  satisfac- 
tion is  established. 

The  most  important  testimony  in  support  of  the  plaintiff's  preten- 
sions on  this  poiqt,  and  that  on  which  the  judge  below  decided  the 
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cause,  is  contained  in  the  deposition  of  one  Anthony  Defr6es,  a  clerk 
of  the  plaintiff.  This  witness  states,  that  Breedlove,  Bradford  & 
Robeson,  owners  of  the  steamboat  Tennessee,  sent  their  engineer 
Grigg,to  Cincinnati,  for  the  purpose  of  adjusting  their,  claim  to  dama- 
ges, for  the  defective  engine  originally  put  on  board  by  Greene  &.  Co. 
That  deponent  saw  a  letter  of  instruction  from  the  defendants  to  Grigg, 
by  which  they  authorised  him  to  claim  from  Greene  &  Co.,  such 
articles  as  he  conceived  to  be  deficient  in  the  engine,  and  to  receive 
them  in  full  satisfaction  of  their  claim  for  damages.  That  accordingly 
all  the  articles  required  by  him  were  furnished,  amounting  to  1250 
dollars,  and  that  they  were  delivered  and  accepted,  on  the  express 
agreement,  that  the  same  should  be  in  full  satisfaction  for  all  dairns* 
against  Greene  &  Co.  for  damages. 

Other  witnesses  testify,  that  they  heard  Grigg  say  he  had  such  a 
letter  as  that  stated  by  Defr^es,  and  that  he  had  received  the  articles 
mentioned,  in  full  satisfaction  of  the  defendants'  claim. 

This  testimony  has  been  objected  to,  because  the  loss  of  the  letter 
is  not  sufficiently  accounted  for,  to  authorise  the  introduction  of  parol 
evidence. 

This  objection,  it  appears  to  us,  cannot  be  supported.  The  writing 
never  was  in  the  possession  of  the  plaintiff;  it  remained  in  the  hands 
of  the  defendants'  agent,  and  diligent  search  appears  to  have  been 
made  for  it  among  his  papers,  since  his  death. 

There  is  much  more  difficulty  in  the  other  ground  taken,  that  the 
witness  has  not  stated  what  is  true,  or  that  he  is  mistaken  in  his  re- 
collection of  the  facts  to  which  he  testifies.  After  due  and  careful 
examination  of  the  different  proofs  which  the  record  exhibits,  we  feel 
it  impossible  to  reconcile  the  witness's  testimony  with  the  written 
evidence,  and  that  evidence  too,  introduced  by  the  plaintiff  himself. 

Giving  that  testimony,  however,  credit  as  far  as  it  goes,  until  met 
by  the  written  documents,  and  supposing  it  true  that  Grigg  did  go 
up  with  authority  from  Breedlove,  Bradford  &  Robeson,  to  select 
machinery,  and  release  Greene  &  Co.  from  all  further  responsibility 
for  damages,  it  is  clear  to  us  that  they  did  not  conceive  him  authorised^ 
to  make  such  an  agreement,  and  that  if  they  did,  they  did  not  close 
with  his  proposals,  if  any  such  were  made.  This  we  think  manifest 
from  the  following  receipt,  taken  at  the  time  the  articles  were  delivered. 

"Received  of  Wm.  Greene  &  Co., in  good  order, the  several  articles 
specified  in  the  foregoing  bill,  for  Messrs.  Breedlove,  Bradford  & 
Robeson,  which  I  engage  to  deliver  to  them,  the  dangers  of  the  river 
only  excepted.  Provided  they  have  paid,  or  shall  pay,  their  accep- 
tances of  William  Greene  &  Co's.  draft  for  1532  dollars,  due  on  or 
about  the  28th  of  September  last,  and  shall  pay  or  give  new  accep-^ 
tances  at  60  and  90  days,  for  the  amount  due  on  two  other  acceptances 
of  theirs  in  favor  of  the  said  William  Greene  &  Go.  which  have  been 
returned  from  New  Orleans  under  protest;  a  statement  of  which 
amount  they  have  been  furnished  with — ^provided  the  articles  shall 
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not  be  received  by  the  above  named  firm,  they  are  to  be  deposited 
with  Messrs.  Thomas  F,  Townsley  &  Co.  at  New  Orleans. 

(Signed,)  E.  Griggs." 

Now  so  far  from  this  receipt  supporting  the  statement  of  the  wit- 
ness, that  these  articles  were  delivered  to  Grigg,  as  agent  for  Breed- 
love,  Bradford  &  Robeson,  and  received  by  him  in  full  satisfaction  of 
their  claim  against  Greene  &  Co.,  the  very  reverse  is  established  by 
it.  It  shows  that  these  articles  were  not  received  as  the  property  of 
Breedlove,  Bradford  &  Robeson,  but  as  that  of  Greene  &  Co.  The 
person  receiving,  engages  not  to  deliver  them,  unless  the  former 
•accede  to  certain  conditions;  and  he  promises  to  hand  them  over  to 
another  house  in  case  these  conditions  are  not  complied  with.  It 
is  clear  then  that  neither  Greene  &  Co.  nor  Grigg,  considered  any 
thing  settled  by  the  delivery  of  these  articles.  The  authority  of  the 
latter  was  either  not  recognised,  or  if  it  was,  he  and  Greene  &  Co. 
could  not  agree  on  the  terms.  The  words  of  the  receipt  establish, 
that  Grigg  was  constituted  by  Greene  &  Co.,  their  agents  to  make 
propositions,  to  the  defendants,  and  that  if  they  accept  them,  he  was 
to  deliver  the  machinery,  if  not,  he  was  to  hand  it  over  to  Thomas 
F.  Townsley  &  Co. 

That  he  acted  incautiously,  or  not  in  good  faith,  in  delivering  the 
articles  in  question,  without  obtaining  a  compliance  of  these  conditions, 
on  which  he  was  authorised  to  deliver  them,  there  can  be  no  doubt: 
what  effect  the  receipt  of  them  should  have  on  the  defendants'  claim, 
is  the  next  point  to  which  our  attention  must  be  directed. 

It  is  one  of  no  difficulty.  When  the  agent  exceeds  his  authority, 
and  the  party  dealing  with  him  knows  that  he  does  so,  the  contract 
is  void,  and  the  principal  can  set  it  aside;  but  he  cannot  claim,  it 
should  be  enforced  according  to  the  instructions  given  to  his  attorney 
in  fact,  for  the  assent  of  the  other  party  is  wanting  to  the  agreement. 

In  the  present  case,  there  is  no  proof  that  Grigg  ever  communicated 
to  the  defendants  the  conditions  on  which  he  was  authorised  to  deliver 
the  machinery.  Admitting  the  presumption  to  be  that  he  did,  the 
bringing  this  action  on  the  old  bills,  is  sufficient  evidence  these  con- 
ditions were  not  acceded  to. 

On  the  whole,  we  are  satisfied  the  defendants  have  not  in  law,  lost 
their  right  to  set  up  a  claim,  which  appears  to  us  supported  by  the 
strongest  equity. 

l*he  cause  must  be  remanded  in  order  that  the  damages  be  ascer- 
tained.   2  Martinis  Dig.  10. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  cause  be  remanded  for 
a  new  trial,  and  that  the  appellee  pay  the  costs  of  the  appeal. 

fVhiHeisefj/j  for  the  plaintiff. 

Jtr  Caleb,  for  the  defendants. 
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Morgan  v.  Furst  et  ah    IV,  N.  S.  116, 

FIRST  District. 

If  property  attached,  be  released  on  bond,  they  who  give  the  bond 
cannot  afterwards  plead  that  the  sheriff  had  no  right  in  the  goods. 
In  whatever  way  a  man  appears  to  bind  himself  he  is  bound. 


Copell  V.  Dalton,     IV,  N.  S,  123. 

PARISH  Court  of  New  Orleans. 

In  this  case,  the  curator  of  one  Whiting's  succession  sued  to  recover 
a  slave  as  having  been  the  property  of  Whiting.  Defendant  pleaded 
title  in  himself  derived  from  Whiting  through  an  agent  of  his;  also 
title  from  the  agent,  Cleveland,  himself,  as  equitable  owner  of  the 
slave.  The  court  found  that  this  agent  had  lost  his  authority  to  sell 
for  Whiting,  by  W.'s  death  before  the  sale.  To  prove  the  equitable 
right  of  Cleveland  while  the  tide  was  in  Whiting,  parol  proof  was 
introduced.  The  Court  said:  parol  proof  cannot  be  legally  admitted 
to  prove  the  alleged  simulation  of  the  act  of  sale  to  Whiting.  See 
2  N.  S.  452;  Ibid.  13.    Judgment  for  plaintiff. 
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Laporte  v.  Landry.     IV,  N.  S.  125. 

SECOND  District. 

Held  J  a  certificate  of  protest  is  bad,  if  it  states  that  notice  was  put 
into  "  the  post-office,"  without  saying  into  what  post-office.  The 
statute  under  which  the  right  of  establishing  the  re^onsibility  of 
endorsers  by  the  certificate  of  a  notary  public  is  claimed,  makes  a 
great  change  in  the  rules  of  evidence;  and  those  who  claim  the  benefit 
of  it  must  take  care,  and  bring  themselves  strictly  within  its  provi- 
sions.   Acts  of  1821,  44;  Fougard  v.  Tourregard,  3  N.  S.  464. 

Heldy  that  waiver  of  notice  must  be  express  and  cannot  be  inferred. 
Chitty  on  Bills,  ed.  1821,  309;  5  Johns.  375;  12  Ibid.  423. 


Richardson  v.  Debruys  &  Longer.     IV,  N.  S.  127. 

FIRST  District. 

This  was  chiefly  a  case  of  practice.    The  Court  say: 

The  first  points  to  which  our  attention  has  been  directed,  are  pre- 
sented by  bills  of  exceptions. 

On  the  day  the  cause  stood  for  trial,  the  19th  of  April,  one  of  the 
defendants  filed  an  affidavit  for  a  continuance,  which  stated  that  on 
the  21st  of  March,  then  last  past,  he  had  forwarded  a  commission  to 
Woodville,  in  the  state  of  Mississippi,  which  was  not  returned.  The 
affidavit  contained  the  usual  averments,  that  the  testimony  expected 
under  this  commission,  was  material,  that  it  was  expected  daily,  and 
that  the  application  was  not  made  for  delay. 

The  cause  had  been  at  issue  three  years,  when  this  application  was 
made,  and  under  all  the  circumstances,  we  are  unable  to  say  the  court 
below  acted  erroneously,  in  refusing  it.  No  explanation  is  furnished, 
why  the  defendants  delayed  so  long  in  procuring  testimony,  which 
might  have  been  fio  easily  had  at  an  earlier  period. 

They  renewed  the  application  on  another  affidavit,  that  they  could 
not  go  safely  to  trial  without  the  benefit  of  the  testimony  of  Benoit, 
their  co-defendant.    But  the  judge  most  correctly  refused  it;  for,  even 
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admitting  the  witness  was  competent,  the  affidavit  neither  states  that 
due  diligence  had  been  used  to  procure  bis  attendance;  that  the  appli- 
cation was  not  made  for  delay,  nor  that  the  defendants  expected  to 
get  his  testimony  at  any  other  time.  See  the  cases  of  Lafon's  Ex'rs 
t;.  Gravier  et  al.,  I  N,  S.  245,  and  AUard  et  al,  v.  Lobau,  3  N,  S. 
295. 

The  third  and  last  bill  of  exceptions,  was  taken  to  the  opinion  of 
the  judge  permitting  the  plaintiff  to  examine  a  witness  after  the  par- 
ties had  closed  their  evidence,  and  the  defendant's  counsel  had  opened 
his  defence,  by  reading  his  answer  to  the  jury.  The  witness  exam- 
ined, had  been  summoned,  and  attached  at  the  instance  of  the  defen- 
dants, and  came  into  court  after  the  other  testimony  in  the  cause  had 
been  heard. 

We  think  the  judge  exercised  his  discretion  soundly  in  admitting 
the  witness.  No  general  rule  can  be  established  in  regard  to  matters 
of  this  kind;  much  must  depend  on  the  particular  circumstances  of 
the  case. 

Heldy  also,  that  whosoever  holds  himself  out  to  the  world  as 
partner  in  a  commercial  firm  cannot  be  permitted  to  escape  from  the 
responsibility  he  has  incurred  by  that  declaration,  though  he  be  not 
in  fact  a  partner. 


Randall  v.  Bayon.     IV,  N.  S.  132. 

SECOND  District. 

Applications  for  new  trials  are  addressed  to  the  sound  discretion 
of  the  court  below. 
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Davis  et  al.  v.  Taylor.     IV,  N.  S.  134. 

PARISH  Court  of  New  Orleans. 

Held^  if  A  recover  money  for  the  use  of  B,  it  cannot  be  attached  as 
the  funds  of  A. 


Litchworth  et  al.  v.  Bartells  et  aL    IV,  N.  S.  136. 

EIGHTH  District. 

This  was  an  action  of  trespass  relating  to  land  in  which  the  respec- 
tive titles  of  the  parties  were  brought  into  view.  The  defendants 
offered  in  evidence  a  survey  of  part  of  the  disputed  premises^  alleged  to 
have  been  made  by  the  authority  of  the  Spanish  government  as  then 
exercised  in  Louisiana.  The  plat  is  certified  by  Carlos  Trudeau,  the 
surveyor-general  of  the  province,  as  having  been  executed  by  one  of 
his  deputies  since  the  change  of  government,  and  the  opening  of  the 
land-office  under  the  authority  of  the  United  States;  this  plan  of  sur- 
vey was  regularly  registered,  and  a  certificate  obtained  from  the 
commissioners  in  favor  of  the  person  claiming  under  it.  They  have, 
therefore,  for  and  on  the  part  of  the  United  States,  recognised  it  as 
evidence  of  title  and  in  strict  conformity  with  the  act  of  Congress,  3d 
March,  1819.  The  legal  effect  it  may  have  in  opposition  to  plain- 
tiff's evidence  of  title,  remains  to  be  considered  after  its  introduction. 
Meanwhile,  it  is  considered  that  the  court  below  erred  in  rejecting 
this  plat  when  offered  in  evidence:  cause  remanded  with  instructions 
to  admit  the  plat  offered  by  defendants  in  evidence. 

In  petition  plaintiff  claims  for  a  trespass,  founding  his  right  to  main- 
tain that  action  on  his  actual  possession,  legal  and  peaceable.  He 
was  allowed  to  file  a  supplemental  petition,  setting  forth  the  manner 
of  possession  and  title  under  which  he  holds.    . 

Heldy  it  was  not  error  in  the  judge  et  quo  to  permit  the  filing  of 
this:  it  did  not  change  the  substance  of  the  demand. 
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Le  Breton  v.  Morgan.     IV,  N.  S.  138. 

A  law  imposing  a  tax  on  a  particnlar  parish,  the  object  of  which  is  the  payment  of  a 

debt  doe  by  the  state,  is  not  unconstitutional. 
The  judiciary  possess  the  power  to  declare  laws,  contrary  to  the  constitution,  Toid. 

PARISH  Court  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court 

This  suit  commenced  by  an  application  for  an  injunction  to  pro* 
hibit  the  defendant,  sheriff  of  the  parish  of  New  Orleans,  from  sell- 
ing a  slave  of  the  plaintiff's,  which  he  had  seized  for  the  payment  of 
taxes,  alleged  to  be  due  to  the  state. 

As  the  petition  not  only  states  the  facts  on  which  this  application  • 
was  made,  but  contains,  in  a  condensed  form,  the  strongest  grounds 
by  which  it  was  supported  on  the  argument,  we  deem  it  proper  to 
set  it  out  as  written. 

"  Your  petitioner  represents  that  part  of  the  taxes,  viz.,  the  addi- 
tional tax  imposed  by  the  treasurer  of  the  state,  on  the  inhabitants  of 
the  parish  of  Orleans,  by  virtue  of,  and  in  compliance  with  an  act, 
entitled,  *  An  act  to  grant  relief  to  Lucy  B.  Holland,  widow  of  Fran- 
cis Holland,  deceased,'  passed  on  the  18th  of  March,  1820,  has  been 
imposed  on  the  said  parish  to  procure  the  reimbursement  of  certain 
expenses,  incurred  by  the  governor  of  the  state  for  certain  works, 
which,  without  any  authority  to  that  effect,  he  had  ordered  to  be 
done,  to  stop  a  crevasse  which  had  broken  in,  on  the  plantation  of 
Barthelemy  Macarty,  in  the  said  parish,  in  the  spring  of  the  year 
1816;  which  work,  independent  of  being  ordered  by  a  person  who 
was  not  invested  by  law  with  any  power  to  that  purpose,  was  ill- 
judged,  extravagant  and  turned  to  be  of  no  utility  to  the  parish;  that 
the  law  thus  awarding  the  payment  of  such  expenses,  to  be  made  by 
a  particular  portion  of  the  community  is  an  ex  post  facto  law,  and 
an  encroachment  upon  the  rights  of  another  branch  of  the  govern- 
ment: viz.,  the  jtidiciary  whose  province  it  was  to  decide  if  the  indi- 
vidual who  had,  without  any  authorisation,  incurred  these  expenses 
was  entitled  to  a  reimbursement  of  them,  and  if  so,  by  whom  that 
reimbursement  was  to  be  made:  that  consequently,  the  said  law  is 
unconstitutional,  and  not  obligatory  upon  the  citizens." 

The  counsel  for  the  plaintiff,  on  the  argument  of  the  cause,  went 
at  some  length  into  the  question,  whether  this  court  had  the  power 
to  pronounce  an  act  of  the  legislature,  unconstitutional.  Were  the 
question  doubtful,  the  authorities  he  read  might  well  be  considered 
as  settling  it:  but  any  reference  to  them,  to  support  the  position  as- 
VoL,  IIL— 32 
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sumedy  was  unnecessary  in  this  court.  It  is  a  subject  on  which  we 
never  had  a  doubt,  nor  have  any  at  this  moment  We  have,  al- 
ready more  than  once,  found  it  our  duty  to  express  our  convictions 
on  this  point.  The  right,  nay,  the  necessity  of  the  judiciary  exercis- 
ing this  power,  is  so  inevitably  the  consequence  of  our  living  under 
a  government  of  laws;  of  the  constitution  or  form  of  that  government 
being  the  supreme  law  of  the  land;  and  of  that  constitution  contain- 
ing an  express  provision,  that  all  laws  made  by  the  legislature,  con- 
trary to  it,  are  null  and  void;  that  the  mere  statement  of  the  pre- 
mises, carries  the  mind  at  once,  to  the  conclusion;  and  we  feel  that 
it  is  one  of  those  self-evident  propositions,  which  requires  no  aid  from 
argument,  and  can  receive  none  from  authority.  3  JMari.  12,  $62; 
3  N.  S.  472. 

Conceiving  it,  therefore,  clear,  that  an  act  which  the  constitution 
declares  to  be  null  and  void,  cannot  have  Jbrce  and  effect  given  to 
it  by  the  judiciary,  we  proceed  to  examine,  whether  the  enkctment, 
of  which  the  plaintiff  complains,  be  of  that  nature. 

The  prohibition  in  the  constitution,  against  the  passage  of  expa9i 
/ado  laws,  applies  exclusively  to  penal,  or  criminal  cases.  Such  is 
the  construction  of  these  words  in  the  constitution  of  the  United 
States,  antecedent  to  the  formation  of  the  government  of  XiOuisiana, 
and  we  have  no  reason  to  doubt  they  were  used,  in  their  then  ascer* 
tained  and  technical  meaning,  by  the  convention  of  this  state.  3  Dal- 
las, 386;  4  Ibid.  14;  7  Johnson,  488;  1  Blackstone's  Com.  46. 

The  constitution  of  this  state  having  affixed  no  limits  to  the  exer- 
cise of  the  power  of  taxation  by  the  legislature,  it  is  difficult  to  suppose 
"  even  a  case,  in  which  the  exercise  of  that  power  could  be  considered 
unconstitutional,  or  properly  become  the  subject  of  judicial  interfer- 
ence. The  only  objections  that  can  be  made  to  acts  raising  revenue 
is  their  inexpediency,  or  injustice,  and  both  these  are  exclusively  for 
the  consideration  of  those  with  whom  the  constitution  has  deposited 
this  power.  We  are  unable,  notwithstanding  the  argument  at  the 
bar,  to  discover  any  strength  in  the  position;  that  in  the  passage  of 
this  law,  the  legislature  trenched  on,  and  invaded  the  functions  of  the 
judiciary.  Had,  indeed,  the  legislature  declared  that,  according  to 
the  laws  in  force,  A,  B  or  C,  should  pay  the  individual  by  whom 
these  services  were  rendered,  another  question  would  have  been  pre- 
sented for  our  consideration.  But  this  is  what  they  have  not  done. 
They  have  passed  a  law  in  the  exercise  of  a  power  which  is  exclu- 
sively theirs,  to  raise  a  revenue  out  of  which  he  shall  be  paid,  and 
the  circumstsmce  of  there  not  being  any  previous  law  which  would 
authorise  this  payment,  can  furnish  no  ground  to  declare  it  unconsti- 
tutional. If  it  did,  the  same  objection  would  apply  to  every  act  of 
the  general  assembly  to  raise  money  for  the  discharge  of  any  just 
claim  on  the  government.  The  legislature  had  as  much  right  to 
direct  that  the  money  to  be  paid  this  individual,  should  be  raised  by 
a  new  tax,  as  they  had  to  order  the  payment  out  of  any  moneys 
unappropriated  in  the  treasury;  and  they  had  the  same  right  to  order 
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it  to  be  paid  by  a  tax  on  the  parish  of  New  Orleans,  as  they  had  to 
leyy  it  off  the  whole  state;  for  there  is  nothing  in  the  constitution 
which  declares  that  taxation  must  be  uniform.  If  the  motiyes  which 
induced  the  legislature  to  pass  laws  of  this  kind,  were  sufficient  to 
render  them  unconstitutional,  there  is  scarcely  one  of  their  acts  to 
raise  money,  that  would  not  be  void.  These  motives  are  not  always 
avowed,  but  we  know,  in  point  of  fact,  that  taxation  is  as  often  re- 
sorted to,  to  pay  those  to  whom  the  state  is  indebted,  or  whom  it 
may  desire  to  remunerate  for  services  rendered,  as  to  create  a  fund 
out  of  which  future  obligations  are  to  be  discharged.  In  all  these 
cases  it  might  be  said,  with  the  same  truth  and  force  as  in  the  pre- 
sent: go  to  the  judiciary  if  there  be  any  law  to  pay  you;  and  if  there 
is  not,  the  legislature  cannot  come  to  your  relief,  because  in  doing 
so,  they  decide  that  the  whole,  or  a  part  of  the  i^te  must  pay. 
The  legislature  certainly  exercise  their  judgment,  in  deciding  what 
taxes  shall  be  levied,  by  whom  they  shall  be  paid,  and  how  they 
shall  be  applied,  but  they  touch  not  the  authority  of  the  judiciary  in 
doing  so.  All  these  powers  are  by  the  constitution  exclusively  and 
wisely  confided  to  the  representatives  of  the  people. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed,  with  costs. 

Derbignjfi  for  the  plaintiff. 

PreaioHf  for  the  defendant 


Nolan  V.  Rogers.    IV,  N.  S.  145. 

FOURTH  District. 

Decided,  the  usage  which  has  uniformly  prevailed  among  attor- 
neys at  law  to  collect  money  for  a  certain  per  centage,  either  by 
receiving  it  for  their  clients,  before  suit  commenced,  or  after  judg- 
ment, is  tolerated  by  the  laws  of  the  state,  which  prescribe  their 
duties  and  establish  their  rights  and  privileges,  and  that  their  receipts 
and  acquittances  are  binding  on  the  persons  who  may  have  em- 
ployed them.  But  this  authority,  thus  derived  from  usage  and  the 
law,  ought  not  to  be  extended  beyond  the  simple  receipt  of  money, 
or  things  which  are  ordinarily  taken  in  payment  of  debts,  such  as 
Iwink  notes  of  a  bank  in  good  credit,  and  checks  on  similar  banks. 
There  is  something  of  impropriety  on  the  part  of  a  debtor  who 
attempts  to  induce  an  attorney  at  law  to  receive  for  his  client,  in 
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payment,  any  thing  but  money,  as  that  is  the  only  medium  by  which 
payments  of  debts,  strictly  speaking  can  be  made;  to  discharge  them 
in  any  other  way  must  be  done  by  a  kind  of  barter,  which  is  not 
within  the  scope  of  the  legal  power  of  licensed  attorneys. 


Montamat  and  Wife  v.  Debon.     IV,  N.  S.  147. 

FIRST  District. 

IN  this  case^  the  plaintiffs  alleged  that  Cottin,  during  his  marriage 
with  the  present  Mrs.  Montamat,  made  a  donation  to  her  of  a 
house  and  lot,  and  at  his  death,  the  defendant,  his  executor  and  her 
father  possessed  himself  of  them,  as  she  believed,  to  administer  them 
for  her,  and  has  ever  since  possessed  and  retained  them,  without 
right;  farther,  that  besides  she  has  an  interest  in  them,  as  common  in 
goods  with  her  late  husband,  as  they  were  purchased  during  the 
coverture.  The  petition  concludes  with  a  prayer  for  the  possession 
and  fruits. 

The  defendant  pleaded  the  general  issue,  and,  in  an  amended 
answer,  title  in  himself,  under  Cottin,  senior,  and  the  reducibility  of 
the  donation.  Cottin,  senior,  having  died,  the  defendant  cited  his 
heirs  in  warranty;  they  pleaded  the  reducibility  of  the  donation,  its 
simulation,  the  want  of  its  registry,  and  the  assent  of  the  plaintiffs 
to  the  sale  to  the  defendant. 

There  was  judgment  against  the  plaintiffs,  and  they  appealed. 

The  Court  said: — The  objection  to  the  call  of  the  heirs  in  warranty, 
if  there  be  no  donation,  needs  not  to  be  examined.  It  is  true  they 
alone  pleaded  the  simulation,  but  we  are  of  opinion,  that  a  simulated 
act,  being  no  act,  the  simulation,  establishing  that  there  is  no  act, 
may  be  given  in  evidence  under  the  general  issue,  especially  if  the 
evidence  be  not  objected  to;  perhaps  the  objection  to  the  evidence 
would  authorise  a  new  trial  only,  if  the  party  averred  he  was  taken 
by  surprise. 

The  simulation  we  think  clearly  results  from  the  testimony  of 
Gurley  and  Guillot.  They  were  the  sons-in-law  of  the  defendant's 
wife  only;  and  according  to  the  decision  of  this  court,  in  the  case  of 
Bernard  et  al.  v,  Vignaud,  a  father  and  son-in-law,  do  not  stand  in 
the  relation  of  ascendants  and  descendants.  The  wife's  contre  let- 
ter, though  she  be  a  minor,  can  bind  her  as  a  part  of  the  res  gesta. 
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As  the  plaintiffir  could  not  sell  the  dotal  estate,  it  could  not  pass  by  a 
tacit  consent. 

There  being  no  donation,  the  title  of  the  plaintiffs  rests  only  the 
right  on  the  premises  on  an  acquisition  made  during  marriage. 
Cottin  brought  30,000  dollars  in  marriage,  a  few  weeks  after  he 
purchased  the  premises.  His  wife  did  not  bring  a  cent;  the  pre* 
sumption  is  very  strong  that  he  bought  with  the  money  he  brought 
in«  StUl  she  may  have  a  claim  on  the  premises  as  part  of  the 
gananciaUsy  but  of  this  there  is  no  evidence,  for  the  estate  is  un^ 
Bquidated. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Derbignyy  for  the  plaintiffs, 

Mazureauy  for  the  defendant 


Balfour  t>.  Chew.     IV,  N.  S.  164. 

Parol  evidence  cannot  be  received  from  t  purchaser  at  sheriff*!  sale,  to  show  the  prqwrtj 

was  worth  less  thsA  the  conveyance  expresses  he  was  to  give  for  it. 
A  promise  to  release  a  mortgage,  is  not  a  release  of  it 
Unless  property  sold  by  a  sheriff  brings  more  than  the  amoant  of  the  previoos  mortgages, 

there  is  no  sale. 
A  bid  at  a  sheriff's  nle,  is  a  bid  ibr  the  absolnte  valae,  and  when  it  is  incombered,  is  not 

a  bid  over  and  above  the  incumbrances. 
Bot  this  bid  may  be  made  lor  the  entire  valae,  with  the  obligation  to  pay  the  mortgage; 

or  Ibr  the  value  above  the  mortgage,  subject  to  the  prior  incumbrance. 
Selling  the  land  as  subject  to  a  mortgage,  does  net  make  the  purchaser  personally  liable. 

THIRD  District. 

PoBTSB,  J.,  delivered  the  opinion  of  the  court 

The  proceedings  in  this  case  have  arisen  out  of  an  (Mrder  of  seizure 
and  sale,  obtained  by  the  defendant  Chew  against  Balfour.  The  latter 
applied  for  an  injunction,  which  was  granted;  and  on  hearing,  mado 
perpetual    The  defendant  appealed. 

The  principal  ground  on  which  the  prayer  for  an  injunction  rested^ 
was  a  previous  sale  of  the  plaintiff's  property,  under  a  former 
order  of  seizure  and  sale.  The  purchaser  at  that  sale,  conceiving 
his  rights  to  be  affected  by  the  matters  at  issue  between  the  plaintiff 
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and  defendant,  asked  and  obtained  leave  to  intervene;  and  the  judg- 
ment being  as  unfavorable  to  his  pretensions  as  that  of  the  defendiant 
he  also  appealed. 

The  case  tcomes  up  on  two  records,  but  they  have  been  argued 
together  in  this  court,  and  they  do  not  appear  to  require  a  separate 
consideration. 

To  set  out  at  length  the  various  documents  introduced  in  evidence 
on  the  trial  below,  would  impede,  rather  than  promote,  a  clear 
understanding  of  the  case. 

In  the  mouth  of  November,  1820,  the  plaintiff  in  injunction 
(Balfour)  purchased  of  the  defendant  a  tract  of  land  for  the  sum  of 
10,800  dollars,  payable  in  three  instalments,  and  gave  his  notes,  with 
mortgage,  to  secure  the  purchase-money. 

At  the  time  the  sale  was  made,  the  land  was  subject  to  a  mortgage 
in  favor  of  one  Charles  G.  Johnson,  who  had  sold  the  premises  to  the 
person  from  whom  the  defendant  purchased  it.  Johnson  became  a 
party  to  the  act  between  plaintiff  and  defendant;  and  declared,  that 
on  Balfour's  payment  to  Chew  of  the  purchase-money,  he,  Johnson, 
would  release  and  cancel  his  mortgage. 

Partial  payments  were  made  in  pursuance  of  this  contract,  but 
Balfour  being  unable  to  fully  comply  with  it,  came  under  another 
obligation  to  Chew,  on  the  24tli  of  April,  1823,  by  which  he  acknow- 
ledged to  owe  5116  dollars:  viz.  lS(j6  for  balance  of  the  first  instal- 
ment, and  3240  dollars  for  the  second.  For  these  sums  he  gave  his 
notes,  and  an  additional  mortgage  on  seven  negroes. 

These  notes  were  transferred  to  William  G.  Johnson,  by  blank  en- 
dorsement, and  the  application  for  an  order  of  seizure  and  sale,  was 
made  by  Chew,  for  the  use  of  the  transferee. 

The  execution  which  the  court  has  enjoined,  is  the  second  execu- 
tion issued  on  this  mortgage.  The  proceedings  which  took  place  on 
the  first,  are  the  source  of  all  the  difficulties  the  cau^e  presents.  The 
plaintiff  insists  that  in  consequence  of  that  sale,  he  is  entitled  to  a 
credit  of  9450  dollars;  the  defendant  contends  it  is  only  3450  dollars. 

This  difference  of  6000  dollars,  in  the  pretensions  of  the  parties, 
arises  from  the  land  being  sold  subject  to  a  mortgage  for  6000  dollars, 
for  which  the  defendant  Chew,  the  vendor,  was  responsible,  he  having 
conveyed  with  warranty.  The  plaintiff  asserts,  that  as  his  property 
sold  for  that  amount  less  than  it  would  have  done  had  the  mortgage 
not  existed,  he  is  entitled  to  set  it  up  against  any  balance  that  may 
be  due  to  hfs  vendor. 

If  the  facts  should  be  found  such  as  he  has  alleged,  and  the  legal 
consequences  he  deduces  from  the  sale,  are  correct  to  the  extent 
relied  on,  we  have  no  doubt  of  his  right  to  offer  the  claim  against 
any  other,  the  defendant  may  have  against  him;  and  that  the  plaintiff 
in  execution,  has  no  right  to  proceed  to  make  money  on  a  judgment, 
which  would  have  been  satisfied  at  the  first  forced  sale  under  it, 
had  it  not  been  for  an  existing  incumbrance  for  which  he  was  re- 
sponsible. 
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The  petition  sets  oiit  the  circumstances  in  detail,  of  which  a  con- 
densed statement  has  been  just  given. 

The  answer  of  the  defendant  avers: 

That  taking  the  facts  as  true,  the  plaintiff  has  not  shown  any  equity; 

That  Balfour,  at  the  time  he  made  the  purchase,  was  informed  of 
the  mortgage  in  favor  of  Johnson,  and  that  Johnson  joined  in  the 
sale,  and  agreed  to  cancel  the  mortgage,  on  the  plaintiff  paying  the* 
sum  of  10,480  dollars,  which  he  has  failed  to  do; 

And,  that  the  facts  alleged  are  untrue. 

The  petition  of  the  interpleader  Chinn  states: 

That  he  was  the  pim^haser  at  sheriff's  sale,  and  that  the  allegations 
in  the  petition  would  subject  him  to  the  payment  of  a  large  sum  of 
money  above  the  amount  which  he  conceived  he  was  giving  for  the 
property. 

That  at  the  time  of  the  sale,  William  G.  Johnson  had  obtained  by 
transfer,  and  was  the  real  owner  of  the  mortgage  debt  of  Charles  G. 
Johnson  and  of  E.  R.  Chew,  and  the  money  collected  was  to  be  ap- 
plied to  extinguish  the  original  debt  due  to  Charles  G.  Johnson ;  that 
this  was  well  known  to  Balfour. 

That  the  bid  of  the  petitioner  was  the  absolute  value  of  the  pro- 
perty, and  was  so  considered  by  all  parties,  and  not  for  the  surphis 
value,  over  and  above  the  amount  of  the  first  mortgage. 

That  the  amount  of  the  petitioner's  bond  was  improperly  applied 
to  the  junior  mortgage,  and  that  being  given  in  error,  it  should  be 
cancelled,  or  imputed  to  the  first  mortgage. 

That  the  petitioner  has  become  holder  and  owner  of  all  the  mort- 
gages, since  filing  the  petition  of  injunction,  and  is  entitled  to  receive 
their  proceeds. 

The  first  question  necessary  to  be  examined,  is  the  correctness  of 
the  opinion  of  the  court  below,  refusing  to  hear  parol  testimony  that 
the  land  was  worth  no  more  than  the  sum  at  which  the  intervener 
stated  he  bought  it 

If  this  proof  would  have  shown  the  price  to  be  different  from  that 
which  the  written  evidence  establishes,  it  was  illegal;  if  the  same,  it 
was  unnecessary.  No  ground  has  been  presented  for  a  departure  in 
this  instance  from  the  general  rule,  except  an  averment  that  there 
was  error,  or  in  other  words,  that  the  parol  evidence  would  prove 
the  transaction  to  be  different,  from  that  which  it  is  shown  to  be  by 
the  written.  Now  it  is  obvious,  that  if  the  mere  allegation,  that  the 
facts  are  different  from  those  which  the  written  documents  import, 
be  sufiicient  to  authorise  the  introduction  of  inferior  testimony,  the 
rule  ceases  to  have  any  effect;  for  that  allegation  could  be  made  in 
every  case,  and  of  necessity  must  be  made  in  all,  or  it  would  be  idle 
to  contradict  the  written  proof.  But  it  was  to  guard  against  the 
danger  of  admitting  such  evidence,  on  such  allegations,  that,  we 
understand,  was  the  reason  which  induced  the  legislature  to  prohibit 
this  species  of  proof. 

It  is  contended,  both  by  the  defendant  and  interpleader,  that  the 
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mortgage  for  6000  dollars,  which  the  plaintiff  in  injunction  insists  his 
land  was  sold  subject  to,  did  not  exist;  that  it  was  merged  in  that 
given  by  the  latter  when  he  sold  his  land,  and  consequently  he  is  not 
entitled  to  credit  for  it  against  the  defendant 

The  correctness  of  this  position  will  be  best  ascertained,  by  a  re- 
ference to  the  instrument  by  which  this  merger  is  said  to  be  produced. 

It  is  the  deed  of  conveyance  by  which  the  defendant  sold  to  the 
plaintiff  the  land  which  was  the  consideration  of  the  debt  sued  on. 
Charles  G.  Johnson,  who  then  held  the  mortgage  now  alleged  to  be 
merged,  became  a  party  to  this  act  and  stipulated,  ^  that  so  soon  as 
the  said  William  Balfour  shall  have  paid  unto  the  said  Edward  R. 
Chew  the  said  purchase-money,  (10,480  dollars,)  secured  by  said 
mortgage,  the  said  Charles  G.  Johnson,  will  exonerate  and  release  a 
mortgage  he  has  upon  the  said  land.''  It  is  conceived  unnecessary 
to  go  into  any  argument  to  show,  that  a  promise  to  release  a  mort- 
gage so  soon  as  a  sum  of  money  is  paid,  is  not  a  release  until  that 
money  is  paid.  Far  from  the  instrument  proving  a  noerger  of  the 
previous  lien,  it  establishes  the  mortgagee  retained  it,  until  the  second 
should  be  discharged. 

The  most  important  question  in  the  case,  is  the  effect  of  the  sale 
by  the  sheriff. 

The  conveyance  of  that  oflScer,  after  reciting  the  authority  under 
which  he  acted,  and  describing  the  premises  sold,  states:  <<  that  having 
exposed  the  same  at  public  sale,  according  to  law,  on  a  credit  of 
twelve  months,  and  subject  to  a  balance  of  a  mortgage  given  by 
Samuel  Chew,  in  favor  of  Charles  G.  Johnson,  dated  the  7th  Novem- 
ber, 1818,  for  6000  dollars,  as  appears  by  the  certificate  of  the  parish 
judge,  dated  the  17th  May,  1824,  and  annexed  to  the  order  of  seizure, 
ffaomas  W.  Chinn  became  the  purchaser  thereof,  for  the  price  and 
sum  of  3450  dollars,  for  which  he  gave  bond  and  security  according 
to  law/'  In  conformity  with  this  deed,  is  the  bond  of  the  purchaser 
who  interpleads,  and  it  is  payable  to  the  seizing  creditor. 

In  opposition  to  the  apparent  legal  effect  of  these  two  instruments, 
it  is  contended,  that  notwithstanding  the  language  used  in  them, 
the  sale  was  for  the  benefit  of  the  previous  mortgage,  and  that  the 
amount  of  the  money  made  should  be  credited  on  it. 

This  conclusion  is  obtained  from  an  argument  which  rests  on  the 
foUowitig  postulates: 

^  That  a  bid  at  sheriff's  sale  is  a  bid  for  the  absolute  value  of  the 
property,  and,  when  it  is  incumbered,  is  not  a  bid  over  and  above 
incumbrance. 

^  That  at  a  sale  by  execution,  of  property  subject  to  prior  incum- 
brances, where  the  bid  does  not  amount  to  the  debt  due  on  the  prior 
incumbrance,  it  is  yet  an  absolute  sale,  and  vests  the  title  in  the 
highest  bidder." 

The  second  of  these  grounds  has  been  already  examined,  and  con- 
sidered untenable  by  this  court,  in  the  case  of  De  Armas  v.  Morgan; 
the  reasons  on  which  we  came  to  the  conclusion  there  expressed: 
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that  there  was  no  sale  unless  the  property  brought  more  than 
the  sum  for  which  it  was  previously  mortgaged,  appears  to  us,  on 
re-examination,  correct;  and  we  therefore  pass  to  the  consideration 
of  the  other  and  more  important  question.    3  N.  S,  604. 

The  proposition  contained  in  the  first  ground  we  take  to  be  cor- 
rect: we  think  the  act  of  1817,  by  enacting,  that  the  purchaser  shall 
be  personally  liable  for  the  amount  of  the  previous  mortgage,  evi- 
dently contemplates  the  whole  property  should  be  sold,  and  the 
inconveniences  which  would  attend  the  other  interpretation,  fortifies 
the  construction  which  is  fairly  drawn  from  the  expressions  used  in 
the  law.  But  although  such,  in  our  opinion,  is  the  true  meaning  of 
the  provisions  on  this  subject,  a  question  of  infinitely  more  import- 
ance in  the  decision  of  this  cause  arises,  and  that  is,  how  must  this 
bid  be  made?  Must  it  be  for  the  entire  value,  with  the  obligation  to 
pay  the  previous  mortgage  out  of  it?  or  will  it  be  sufficient  for  the 
buyer  to  bid  the  value  over  and  above  the  mortgage,  subject  to  its 
payment?  We  think  either  mode  will  meet  the  requisition  of  the  act* 
The  statute  provides,  "  that  the  sheriff  or  other  public  officer  making 
the  sale,  shall  only  receive  from  the  purchaser  the  surplus  for  which 
the  property  shall  have  been  sold,  over  and  above  the  amount  of 
the  special  mortgage.''  On  bidding  the  whole  amount  then,  no 
money  is  paid  but  that  which  remains  after  satisfying  the  mortgage: 
in  bidding  the  surplus  over  the  mortgage,  and  with  the  obligation  to 
discharge  it,  he  only  makes  the  deduction  before  the  sale,  which  he 
would  and  must  take  after.  Any  other  construction,  it  appears  to 
us  would  be  substituting  words  for  things.  There  is  no  real  differ- 
ence between  buying  a  thing  for  3450  dollars,  to  be  paid  the  seizing 
creditor,  with  an  obligation  to  discharge  a  previous  mortgage  for 
6000  dollars,  or  purchasing  it  for  9450  dollars,  6000  dollars  of  which 
is  to  be  retained  to  discharge  that  mortgage?  and  the  balance  to  be 
paid  the  creditor  at  whose  instance  the  sale  is  made.  The  sum  to 
be  paid  is  the  same;  the  time  of  payment  is  the  same;  the  persons 
to  whom  the  money  is  to  be  paid  the  same;  and  the  law  in  pro- 
nouncing on  the  validity  of  the  contract  must  be  the  same,  unless  it 
overlooked  fisicts  in  pursuit  of  verbal  distinctions. 

If  the  &cts  of  this  case  brought  the  interpleader  within  the  princi- 
ples just  laid  down,  we  are  satisfied,  after  much  consideration^  it 
would  be  our  duty  to  hold  him  to  the  bargain,  no  matter  how  se- 
verely it  might  affect  him;  but  on  examining  the  evidence,  we  find 
they  do  not  Our  opinion,  that  a  bid  for  the  surplus  above  the  mort- 
gage, with  an  obligation  to  discharge  the  incumbrance,  is  the  sanie 
Sling  as  a  bid  for  the  whole  amount,  deducting  the  mortgage,  is 
based  upon  the  idea,  that  in  the  first  mode  the  buyer  comes  under 
the  same  personal  obligation  to  discharge  the  mortgage,  that  he 
would  had  he  bought  in  the  latter.  The  evidence,  however,  fur- 
nished by  the  sheriff's  return,  and  his  deed  of  conveyance  excludes 
this  idea.  The  statute  says,  the  property  shall  be  sold  subject  to 
the  payment,  by  the  purchaser,  of  the  previous  mortgages  or  pri- 
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vileges.  The  return  of  the  officer  states,  the  land  was  sold  subject 
to  the  mortgage;  the  deed  uses  the  same  expressions;  and  neither 
makes  mention  that  it  was  sold  subject  to  the  payment  by  the  pur- 
chaser.  This  distinction,  which  at  first  blush  appears  to  partake  of 
the  natiure  of  those  verbal  ones  we  have  this  moment  reprobated, 
will  appear,  on  a  close  examination,  to  be  material,  and  change 
entirely  the  nature  of  the  act.  If  the  purchaser  became  personally 
responsible  for  the  mortgage  debt,  the  amount  of  this  engagement 
would  make  a  part  of  the  sum  he  was  to  pay  for  the  land,  and  con- 
sequently his  bid  be  for  the  absolute  value.  But  when  the  land 
alone  is  made  liable,  there  is  no  personal  obligation  on  the  purchaser 
beyond  that  which  he  promises  to  pay  the  seizing  creditor;  hence 
the  bid  can  be  viewed  in  no  other  light  than  one  for  the  surplus 
value,  and  so  considered,  we  do  not  think  it  such  an  one  as  the  law 
sanctions  or  permits. 

As  the  defendant  has  been  deprived  by  the  peculiar  circumstances 
attending  this  casoj  of  offering  his  land  to  satisfy  the  second  order  of 
seizure  and  sale,  we  think  justice  requires,  the  plaintiff  should  be  en- 
joined from  selling  the  negroes,  until  the  defendant  can  exercise  the 
right  which  the  law  confers  on  him,  of  pointing  out  what  portion  of 
his  property  he  wishes  to  give  up,  to  satisfy  the  execution. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur^ 
ther  ordered,  adjudged  and  decreed,  that  the  sale  and  all  proceedings 
which  were  had  on  the  first  order  of  seizure,  be  set  aside  and  declared 
null  and  void;  that  the  bond  of  the  purchaser  T.  W.  Chinn,  be  can- 
celled, and  all  parties  be  restored  to  die  situation  in  which  they  were 
at  the  time  of  granting  the  first  order  of  seizure  and  sale:  it  is  further 
ordered,  adjudged  and  decreed,  that  the  second  order  of  seizure  and 
sale,  and  all  proceedings  under  it,  be  set  aside,  reserving  to  the  mort- 
gagee's creditor  the  right  to  enforce  his  claims  according  to  law;  that 
the  defendant  Chew,  and  the  interpleader  Chinn,  pay  the  costs  of 
the  court  of  the  first  instance,  and  the  appellee  those  of  appeal. 

Ripley  and  Conrad^  for  the  plaintiff. 

Woodroff^  WatU^xA  Lobdelly  for  the  defendant. 
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Galloway  v.  Legan.     IV,  N»  S.  167. 

EIGHTH  District. 

Heidy  ia  an  alternative  obligation  the  choice  is  with  the  party 
promising.    See  Pothier  on  Oblig.y  7}o«.244,  247. 

Wliere  a  borrower  gave,  for  the  use  of  money,  the  services  of  a 
slave:  Heldy  that  the  estimate,  made  by  the  parties  to  the  contract  of 
mortgage,  of  an  equality  of  value  between  the  use  of  the  money  and 
the  services  of  the  slave  does  not  form  so  exclusively  a  rule  for  the 
interpretation  of  the  jury  as  to  exclude  the  application  of  the  laws. 
The  value  of  the  services  of  the  slave  was  a  fair  subject  for  the  pro- 
duction of  testimonial  proof  in  the  court  below.  The  witnesses  which 
were  introduced  varied  in  their  opinions,  but  all  agreed  that  her  ser- 
vices were  worth  much  more  than  the  highest  interest  tolerated  by 
law,  on  the  sum  borrowed  by  the  owner.  The  verdict  of  the  jury 
was  for  the  borrower:  it  is,  therefore,  unsupported  by  the  evidence. 
This  seems  to  have  been  of  the  class  of  contracts,  the  intention  of 
which  is  to  secure  to  lenders  of  money  more  than  a  legal  interest,  or 
lawful  interest  upon  convention,  and  which  contracts  are  void  by 
our  laws.  In  support  of  the  correctness  of  the  present  opinion,  see 
the  case  of  Herman  v.  Sprigg,  and  the  authorities  therein  cited,  3  N. 
&y  and  also  the  Nueva  Pecopilaciony  B.  8,  tit.  6,  law  4. 

In  opposition  to  this  doctrine,  assumed  by  the  court,  the  counsel 
for  the  defendant  contends,  that  the  contract  under  which  his  client 
holds  the  slave  in  dispute,  is  not  a  mortgage  or  hypothecation,  but  a 
ventt  h  remeriy  or  sale  with  the  power  of  redemption.  It  is  seen 
that  in  the  investigation  of  the  cause,  we  have  in  conformity  with  the 
expressions  used  in  the  instrument  by  the  parties,  considered  it  a  con- 
tract of  mortgage;  it  is  perhaps  not  such,  strictly  speaking,  but  par- 
takes more  of  that  species  of  pledge  known  to  our  laws  under  the 
denomination  of  anticresis.  It  is  not  a  vente  d  remeriy  for  no  clause 
in  Che  act  seems  to  contemplate  a  transfer  of  property. 

The  plaintiff  having  demanded  a  jury  to  try  the  cause;  and  as  it 
is  a  suit  in  which  damages  are  claimed,  this  court  is  of  opinion  that 
the  most  correct  judgment  which  can  be  given,  under  the  present  cir- 
cumstances of  the  case,  is  to  remand  it  for  a  new  trial. 
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M'Micken  v.  Fair.     IV,  N.  S.  172. 

THIRD  District. 

Heldf  a  witness,  whose  interest  it  is  to  defeat  the  claim,  is  a  good 
one  for  the  plaintiff.  ^^IsOj  a  witness  may  be  excluded  as  to  the 
items  of  an  account  in  which  he  is  interested,  yet  he  must  be  heard 
on  the  others.    4  Cranch,  62. 


Canfield  &  Dixon  v.  Maher  et  al.    IV,  N.  S.  174. 


PARISH  Court  of  New  Orleans. 

Insolvent's  books  not  admissible  in  an  action  between  creditors. — 
3  Martin,  707;  12  Ibid.  157. 

Goods  delivered  to  a  creditor,  when  debtor  is  on  the  eve  of  bank- 
ruptcy, and  not  paid  for  at  the  time  of  delivery,  but  given  in  discharge 
of  an  antecedent  debt,  may  be  recovered  by  syndic.  See  Ritchie  et 
aL  V.  Sands  et  al.,  10  Martin^  704.  See  also,  3  Martiuy  277;  4  Ibid. 
625. 


..^•^^^•^•m,^m.^-^kt-^-^m^—^^.^mtmm^m*-m^m^»^^m^^m.^M^^^. 


Williams  «.  Hooper.    IV,  N.  S.  176. 

EIGHTH  District 

A  record  is  the  best  evidence  of  what  vtaa  done  in  a  cause,  and  it 
cannot  be  contradicted  by  parol. 
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Boyd  et  al  v.  Howard.     IV,  N.  S.  178. 

FIRST  District. 

The  court  re-afiSirm  the  doctrine,  that  a  vendor  who  alleges  a  sale 
at  a  specific  price,  may,  if  he  has  no  proof  of  the  vendee's  assent  to 
the  price,  show  it  is  a  proper  one  by  evidence  of  its  being  the  current 
price,  although  he  has  no  mention  in  his  petition  of  a  quantum  val. 


Dupau  V.  Richardson.     lY,  N.  S.  181. 

FIRST  District. 

The  merits  of  an  action  to  which  an  injunction  is  accessory  cannot 
be  examined  on  a  motion  to  dissolve  the  injunction,  any  more  than  a 
debt  can  be  disproved  on  a  motion  to  set  aside  an  attachment. 


CucuUu  V.  Manzenal  et  al.     IV,  N.  S.  183. 

Partnenhip  property  may  be  attached  in  a  anit  ag^ainat  one  of  the  memben  of  the  firm. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 
This  suit  is  commenced  by  attachment,  which  seems  to  have  been 
Vol.  III.— 23 
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[Cacalln  v,  Manzenml  et  al,] 

laid  on  property  belonging  jointly  to  the  defendants  and  another  per- 
son; in  other  words,  on  partnership  property. 

The  court  below  dismissed  the  suit,  considering  that  no  property  of 
the  defendants  had  been  seized  under  the  writ,  and  from  this  order  of 
dismissal  the  plaintiff  appealed. 

The  ganiishee,  who  was  cited  in  the  case,  and  answered  interro- 
gatories, states,  that  he  had  property  in  his  possession,  which  he  ob- 
tained by  the  authority,  and  on  account,  of  a  firm  composed  of 
Cuestra  M anzenal  &  Toso,  of  the  Havana,  which  produced  net  on 
sale,  the  sum  of  960  dollars. 

On  this  fact  a  question  of  law  arises;  whether  partnership  property 
be  liable  to  attachment  for  the  individual  and  particular  debts  of  one 
or  more  of  the  partners?  The  remedy  by  attachment  is  out  of  the 
ordinary  course  of  judicial  proceedings,  as  it  authorises  adjudication 
against  defendants,  without  personal  citation  on  a  seizure  of  their 
property;  which  may  be  considered  as  a  means  of  compelling  the 
appearance  in  court,  of  persons  who  cannot  be  reached  by  ordinary 
process.  The  seizure  of  any  property,  however  small  the  amount,  is 
sufficient  to  give  cognisance  of  the  cause,  and  authorise  proceedings 
to  final  judgment.  Our  law  extends  attachments  to  every  species  of 
property,  and  all  rights  and  credits  of  defendants.  Each  partner  of  a 
commercial  firm,  has  a  right  to  his  portion  of  the  partnership  property 
according  to  the  terms  of  the  association;  all  are  possessors  of  a  com- 
mon property,  and  every  one  for  himself  and  his  copartners.  The 
right  and  interest  which  each  individual  of  the  society  has  to  an  un- 
divided share  of  the  partnership  effects,  may  be  seized  and  sold  under 
execution,  and  it  may  also,  in  our  opinion,  be  seized  under  our  attach- 
tteht  law. 

The  situation  of  property  belonging  to  a  corporation  established  by 
law,  differs  essentially  from  that  of  a  mere  voluntary  association  of 
men  for  the  purpose  of  carrying  on  the  ordinary  affairs  of  life.  Their 
common  stock  is  the  property  of  each  and  every  individual,  and  not 
distinctly  that  of  the  whole  body,  as  in  case  of  a  corporation  establish- 
ed by  law.  The  case  in  7  Mar  tin  j  31,  is  clearly  distinguishable 
from  the  present;  the  former  related  to  the  rights  of  a  body  corporate; 
this  to  the  property  of  men  who  hold  it  in  common  it  is  true,  but  in 
which  each  is  entitled  to  a  certain  share,  which  gives  to  the  individual 
an  interest  that  may  be  separated  from  the  mass. 

We  are  of  opinion  that  the  seizure  in  the  present  case,  is  sufficient 
to  authorise  proceedings  in  the  attachment,  and,  consequently,  that 
the  judge  a  quo  erred  in  dismissing  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  reversed,  avoided  and  annulled,  that  the  plain- 
tift''s  action  be  reinstated,  and  the  cause  sent  back  to  the  court  below, 
to  be  proceeded  in  according  to  law. 

Workman^  for  the  plaintiff. 

Pierce,  for  the  defendants. 
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Bellievre  v.  Bird.     IV,  N.  S.  186. 

THIRD  District 

Decided^  where  the  demand  of  payment  of  a  note  was  neither 
made  on  the  maker  personally,  nor  at  the  place  of  the  maker's  domicil 
previous  to  his  removal,  nor  at  his  residence  in  the  place  to  whfch 
he  had  removed,  the  demand  was  not  legally  made.  Bailey  on 
Bills,  5S;  14  Johns.  114;  9  Wheat.  600;  Chitty,  (ed.  1821,)  335. 


Blanchard  et  al.  v.  Ternaut.     IV,  N.  S.  188. 

FOURTH  District. 

A  suit  for  land  may  well  be  brought  in  the  parish  of  defendant's 
domicil.     See  3  N,  S.  651,  655. 


Corporation  v.  Paulding.     IV,  N.  S.  189. 

FIRST  District. 

Decidedy  the  Supreme  Court  will  not  grant  a  mandamus  directing 
the  district  judge  to  set  aside  an  order  of  his  own,  which  on  a  chal- 
lenge to  the  array  directed  the  jury  to  be  discharged,  and  the  cause 
to  stand  continued,  as  manifestly  no  useful  purpose  could  be  attained 
by  it. 
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Pigeau  et  al.  v.  Commeau.     IV,  N.  S.  1 90. 

Evidence  that  a  curator  was  appointed  in  1813,  will  be  admitted  under  an  allegation  that 

the  appointment  waa  made  in  1815. 
Latent  ambiguity  may  be  explained  by  parol  evidence. 

PARISH  Court  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  state  that,  being  unable  to  satisfy  a  judgment,  they 
have  obtained  against  their  late  curator,  they  pray  that  a  lot  he  has 
sold  to  the  defendant,  and  on  which  they  have  a  tacit  mortgage,  may 
be  sold  to  satisfy  them;  they  had  judgment  accordingly,  and  the 
defendant  appealed. 

The  counsel  urges,  the  judge  a  quo  erred  in  admitting  a  record 
and  a  witness,  to  which  and  to  whom  he  excepted;  and  in  giving 
judgment  that  the  defendant  shall  be  entitled  to  his  recourse  against 
her  vendor  cited  in  warranty,  by  virtue  of  the  judgment,  instead  of 
giving  judgment  against  the  latter  for  a  specific  sura.  Pilie  v,  Mollere, 
2  N.  S.  472. 

We  are  of  opinion  the  record  was  properly  admitted;  it  is  that  of 
the  curator's  appointment  in  1815,  and  the  objection  was,  that  the 
plaintiffs  had  stated  in  their  petition  that  he  was  appointed  in  1813. 
Even  in  case  of  murder,  evidence  of  its  commission  on  a  day  different 
from  that  laid  in  the  indictment,  is  received  to  support  the  charge. 

The  witness  objected  to,  was  offered  to  explain  a  latent  ambiguity, 
whether  a  certain  lot  on  a  certain  street,  was  the  one  which  had 
been  sold. 

The  judgment  is  clearly  erroneous  in  not  according  judgment  for 
a  specific  sum,  against  the  warrantor,  and  in  saving  only  the  remedy 
against  him. 

It  is,  therefore,  ordered,  that  the  judgment,  as  far  as  it  regards  the 
warrantor,  Garcia,  be  annulled,  avoided  and  reversed,  and  that  the 
original  defendant  Commeau,  have  judgment  against  him  for  six 
hundred  dollars,  with  costs  in  both  courts,  and  that  the  judgment 
against  the  original  defendant  be  affirmed,  with  costs. 

Morel,  for  the  plaintiffs. 

Hoffman^  for  the  defendant. 
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Baldwin  v.  Gray.     IV,  N.  S.  192. 

The  liability  of  partners  on  a  contract  made  in  thia  atate,  ia  ^verned  by  oar  lawa,  not  of 

that,  where  the  partnerahip  was  entered  into. 
A  receipt  to  a  debtor /or  his  part^  eztinguiahes  the  obligation  in  sclido, 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  facts  in  this  case  do  not  appear  to  be  controverted;  the  only 
matter  disputed  is  the  legal  obligations  which  arise  on  them. 

The  plaintiff  was  agent  for  the  steamboat  Fayette,  of  which  the 
defendant  was  part  owner.  This  action  is  instituted  to  recover  the 
amount  of  an  appeal  bond,  given  in  an  action,  wherein  the  owners 
of  this  boat  were  defendants,  and  also  for  moneys  paid  for  the  expenses 
of  the  boat  while  in  this  port. 

It  is  insisted  the  defendant  is  liable  in  solidoj  because  the  contract 
by  which  he  became  interested  in  this  vessel,  was  entered  into  at 
Pittsburg,  in  the  state  of  Pennsylvania,  where  the  common  law 
prevails. 

This  law  governs  the  obligation  of  the  partners  with  each  other, 
but  not  with  third  persons.  It  can  no  more  affect  the  rights  of  those 
who  contract  with  them  in  a  different  country,  than  particular  stipu- 
lations between  the  partners  could.  The  contract  entered  into  in  the 
case  before  us,  was  made  in  this  state,  and  must  be  regulated  by  the 
lex  loci  contracliis.  This  is  the  general  rule,  and  we  know  of  no 
exception  to  it,  unless  the  agreement  is  in  respect  to  land  in  another 
country,  or  the  performance  is  to  be  in  another  state.  A  foreigner 
coming  into  Louisiana,  who  was  twenty-three  years  old,  could  not 
escape  from  a  contract  with  one  of  our  citizens,  by  averring  that  ac- 
cording to  the  laws  of  the  country  he  left,  he  was  not  a  major  until 
he  reached  the  age  of  twenty-five. 

We  think,  therefore,  that  the  defendant  is  only  liable  for  his  virile 
portion  of  the  moneys  laid  out  and  expended  on  the  steamboat  Fayette. 
Carol!  v.  Waters,  9  Martin,  500. 

In  relation  to  the  appeal  bond,  it  seems  to  be  conceded  the  defendant 
is  liable  in  solidoy  unless  there  has  been  a  severance  of  the  judgment. 

The  evidence  of  this,  it  is  contended,  is  presented  by  a  letter  of  the 
plaintiff  to  the  defendant,  in  the  following  words: — 

New  OrleanSy  •August  8, 1823. 
Mr.  J.  P.  Gray: 
Dear  Sir — In  consequence  of  the  late  judgment  here  against  the 

23* 
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[Baldwin  o.  Gray.] 

Fayette,  of  which  I  informed  you  under  date  of  the  27th  uhimo,  I 
have  to  request  you  to  pay  over  to  Wilkins  M*Ilvaine  &  Co.  ina- 
mediately,  700  dollars,  being  your  proportion  of  the  whole  amount 
of  debt. 

Your  early  attention  to  this  is  respectfully  solicited,  because  of  my 
having  drawn  on  them  for  the  gross  amount. 

(Signed,)  J.  Baldwin. 

Payment  of  this  sum  was  made  as  requested,  and  M*Ilvaine  &  Co. 
gave  a  receipt  in  full  of  "Mr.  Gray's  separate  account  with  Joshua 
Baldwin,  as  furnished  us  as  one  of  the  owners  of  the  steamboat 
Fayette." 

There  can  be  no  doubt,  that  the  expressions  used  in  this  letter, and 
the  receipt  extinguish  the  obligation  which  the  defendant  owed  in 
aofido.  When  a  receipt  is  given  a  co-debtor  for  his  part^  it  is  an 
acknowledgment  that  he  is  not  bound  jointly  and  severally,  it  being 
inconsistent  that  a  person  should  be  debtor  for  a  part,  and  debtor  for 
the  whole.  Poihier  des  Obligations,  no,  211\  Toullier,  Droit  Civil 
Fran^aiSy  vol.  6,  tiv.  3,  tit.  3,  cap.  4,  no,  741;  Civil  Code,  290,  art. 
111. 

The  language  used  in  a  subsequent  letter  of  the  defendant,  by  which 
he  states,  that  "Mr.  Anderson  will  pay  the  balance  of  the  account, 
and  if  not,  they  must,"  has  been  relied  on  as  restoring  the  obligation 
171  solido.  We  think  the  expression  can  only  be  considered  as  a 
recognition  of  the  previous  obligation  by  which  each  was  only  re- 
sponsible for  a  part,  and  that  the  parties  did  not  contemplate  a  new 
obligation. 

There  is  no  foundation  for  commissions  charged  on  money  paid 
on  the  appeal  bond,  and  for  costs. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  further 
ordered,  adjudged  and  decreed,  that  the  plaintiflF  do  recover  of  the 
def<^ndant,  the  sum  of  one  hundred  and  eighty  dollars,  sixty-nine 
cents,  with  interest  from  judicial  demand,  the  costs  in  the  court  below, 
and  that  the  appellant  pay  the  costs  of  the  appeal. 

M' Caleb,  for  the  plaintiff, 

Whittelset/y  for  the  defendant. 
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Gray  v.  Baldwin.     IV,  N.  S.  196. 

FIRST  District. 

An  assignment  sons  seingprivS  does  not  authorise  the  assignee  to 
take  out  an  order  of  seizure  and  sale. 

The  surety  who  pays  for  the  principal,  is  not  entitled  to  take  out 
execution  in  the  name  of  the  creditor.     See  1  N,  S,  237. 


Meriam  et  aL  v.  Worsham  et  al.     IV,  N.  S.  1 98. 

FOURTH  District. 

A  partner  who  has  sold  out  to  his  copartners  any  debts  that  may 
be  due  to  the  firm,  and  who  on  the  trial  receives  a  release  froiii  the 
partnership,  is  a  competent  witness  to  prove  a  debt  due  to  it. 

The  Court  say: — We  do  not  see  what  possible  interest  the  witness 
had  in  the  event  of  the  cause.  He  did  not  become  by  his  act,  war- 
rantor of  even  the  existence  of  the  claim  in  question,  for  his  transfer 
does  not  set  out  any  debt  as  positively  existing,  it  conveys  only  such 
debts  as  may  be  belonging  to  the  firm. 


I 
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Simmins  f.  m.  c.  v.  Parker.     11,  IS.  S.  200. 

FIRST  District. 

Heicfj  that  an  act  of  emancipation  passed  by  a  person,  who  at  the 
time  held  and  possessed  the  negro  as  a  slave,  is  prima  facie  evidence 
that  it  was  done  by  the  owner. 

Quaere,  whether  an  act  of  sale  which  acknowledges  payment  of 
the  purchase-money  be  synallagmatic,  that  is,  one  containing  reci- 
procal obligations,  or  promises  to  do?  But  if  it  be,  and  if  it  ought  in 
obedience  to  law  to  be  double,  the  defect  of  this  does  not  make  it 
null.  It  is  good  as  a  commencement  of  proof  in  writing,  though 
made  single.  Besides,  the  other  evidence  in  this  case  shows  that  the 
contract  of  sale  was  executed,  by  the  delivery  of  the  object  sold. 
Touliierj  Droit  c.f.  8,  c,  6,  sect,  1,-no.  221. 

A  partner  cannot  alienate  real  estate  belonging  to  the  firm,  though 
it  would  be  perhaps  correct  to  say,  that  he  may  legally  sell  the  right 
of  warranty  against  the  vendor  from  whom  the  firm  purchased,  in 
case  the  partnership  was  in  existence  at  the  time  of  the  sale,  •^tilery 
if  the  firm  was  dissolved  at  the  time  of  the  conveyance  made  from 
the  surviving  partner  to  the  defendant. 

The  sale  of  a  citizen's  right,  though  in  the  Spanish  law,  null,  and 
of  no  effect,  has  effect  of  a  certain  sort  by  the  Civil  Code.  See 
Partida  3,  ///.  7,  /.  13;  Civil  Code,  368,  131. 

An  intermediate  vendee  ran  sue  his  vendors  before  the  person  to 
whom  he,  the  vendee,  sold,  has  brought  an  action  and  recovered. — 
This  subject  received  a  particular  attention  in  the  case  of  Goodwin's 
Heirs  t;.  Chesneau,  3  N,  S.  422.  This  court  there  heldj  that  the 
vendee's  right  to  sue  on  his  warranty  was  complete  the  moment  the 
person  to  whom  he  sold  was  evicted. 
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L.  &  F-  Frique  v.  Hopkins  et  al.     IV,  N.  S.  212. 

Lands  granted  by  the  king  of  Spain  to  the  husband  alone,  did  not  make  a  part  of  the 

cotDinunity  of  acqacsts  and  gains. 
But  the  improvements  made  on  tlicm  do. 
Payment  of  the  price  of  real  estate  may  be  proved  by  parol,  but  such  proof  of  that  fact 

will  not  establish  there  was  a  sale. 
Ten  years  is  the  period  of  prescription,  where  the  possessor  claims  by  a  title  adverse  to 

the  petitioners. 
It  is  sufficient  for  the  prescription  longi  temporiSf  that  the  buyer  be  in  good  faith. 
If  the  title  be  null  in  itself,  or  discloses  facts,  which  show  the  vendor  has  no  title,  the 

buyer  cannot  plead  this  prescription. 

PARISH  Court  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  petitioners  in  this  case  are  Laurent  Frique,  and  Felonice 
Frique,  the  former  of  full  age,  the  latter  a  minor  above  the  age  of 
puberty.  They  state  that  they  are  the  heirs  and  representatives  of 
the  late  Henry  Frique  deceased,  and  that  as  such  they  have  a  right 
to  recover  of  the  defendant  two-thirds  of  a  lot,  with  the  buildings 
thereon,  situated  in  the  parish  and  city  of  New  Orleans,  illegally 
alienated  by  their  mother. 

From  further  statements  in  the  petition,  it  appears,  that  at  the  death 
of  the  father  he  left  three  children;  that  one  of  them  died  without  de- 
scendants; ^nd  that  the  mother  became  his  heir.  That  Laurent  Frique 
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is  the  son  of  Henry  Frique,  and  Felonice  Frique,  the  other  plaintiff 
his  granddaughter,  is  the  child  of  Ceiestine  Frique,  deceased. 

In  addition  to  the  prayer,  that  the  lot  may  be  sold,  and  a  partition 
made  of  the  proceeds;  the  plaintiffs  demand  the  two-thirds  of  the 
rents  and  profits  from  the  decease  of  their  mother,  up  to  the  time  of 
rendering  final  judgment. 

The  defendant  pleaded  the  general  issue;  prescription;  the  receipt 
by  the  heirs  of  the  portion  which  belonged  to  them  of  their  father's 
estate;  and  he  cited  in  warranty  his  vendor,  Poincy. 

Poincy  appeared,  and  vouched  John  F.  Miller,  who  filed  an  an- 
swer, which  did  not  change  the  issues  already  formed  by  the  plead- 
ipgs;  except  in  claiming  to  be  paid  for  the  buildings  and  improve- 
ments in  case  the  plaintiffs  succeeded. 

The  court  below  gave  judgment  for  the  petitioners,  and  the  defen- 
dant appealed. 

The  case  presents  three  questions  of  law,  the  facts  do  not  appear 
to  be  disputed. 

The  first  is,  whether  the  property  alienated  by  the  mother,  made 
a  part  of  the  community  of  acquests  and  gains? 

The  second,  whether  there  is  legal  evidence  of  the  plaintiff's  having 
approved  of  the  sale? 

And  the  third,  whether  they  are  now  barred  by  prescription? 

I.  The  property  claimed  in  the  petition,  as  belonging  to  the  ances- 
tor of  the  plaintiffs,  was  granted  to  him  by  the  king  of  Spain.  A 
copy  of  the  grant  comes  up  with  the  other  evidence.  It  does  not 
appear  to  contain  any  thing  that  would  authorise  the  court  to  take  it 
out  of  the  general  rule,  which  governs  cases  of  this  kind.  The  con- 
sideration or  moving  cause  of  the  gift  is  stated,  to  be  the  public  good^ 
and  in  order  to  increase  the  population  of  the  city. 

In  the  case  of  Gayoso  v,  Garcia,  reported  in  the  first  volume  of  the 
New  Series,  we  declared  it  the  opinion  of  the  court,  that  lands  granted 
by  the  king  of  Spain,  to  either  husband,  or  wife,  during  coverture, 
did  not  enter  into  the  community,  but  belonged  exclusively  to  the 
individual  to  whom  it  was  granted. 

The  same  question  is  presented  in  this  cause,  and  we  have  again 
examined  it,  with  the  attention,  that  is  due  to  the  importance  of  the 
subject,  and  to  the  argument  at  the  bar. 

The  law  on  which  the  former  decision  of  the  court  was  principally 
based,  is  the  following  words: — Toda  cosa  que  el  marido  y  muger 
ganaren  6  compraren  esiando  de  consuno  hayanlo  ambos  por  rne-^ 
dio:  y  sifuere  donadio  de  rey  6  de  otri  y  lo  diese  &  ambos  hayanlo 
marido  y  muger:  y  si  io  diere  al  vno  hayalo  lo  solo  a  quel  d  quien 
lo  diere,  Noiisima  Recop,  lib,  10,  ^i7.  4, /cy  1;  which  is  ley  2,  lit. 
9,  lib,  5,  of  the  Nova  Recopilacion, 

By  this  statute,  it  is  expressly  declared,  that  whatever  may  be 
given  by  the  king,  or  another,  to  both  husband  and  wife,  shall  belong 
to  them  jointly;  but  that  if  given  to  any  one  of  them,  it  shall  be  con- 
sidered as  belonging  to  the  individual  to  whom  it  is  given. 
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The  commentators  seem  to  understand  this  law  to  appl^  to  all 
cases  coming  within  its  letter,  except  those  where  the  king  gives  in 
remuneration  of  services  rendered  him,  and  even  this  exception  is 
made,  with  the  limitation  that  the  husband  serves  without  pay,  and 
b  supported  at  the  expense  of  the  community.  This  opinion  is  sup- 
ported by  a  law  of  the  Fuero  Real  which  declares,  "y  si  fuere  en 
huesfe  sin  soldado  dcosia  de  si^  i  de  su  muger,  quanta  ga^iare  de 
esia  giiisa,  todo  sea  del  marido^  i  de  la  muger:  ca  asi  como  la  casta 
es  communal  de  ambos^  io  que  asi  ganaren  sea  communal  de  am- 
bosJ^  Fuero  Real^  lib.  3,  til,  3,  ley  3,  which  is  lib,  10,  tit,  2,  ley  4, 
Novtsima  Recop.  Febrero^  p,  1,  chttp,  1,  sect,  22,  no,  239;  Ibid,  p. 
2,  lib,  1,  chap,  4,  sect.  1,  no.  21;    Gomez  en  ley  50  de  Toro, 

The  correctness  of  the  application  of  these  laws,  to  a  grant  of  lands 
by  the  former  sovereign  of  Louisiana,  has  been  contested  on  two 
grounds. 

1.  That  there  is  a  material  difference,  between  a  donation,  and 
concession. 

2.  That  as  it  appears,  by  all  the  regulations  made  here  by  the 
Spanish  government,  in  relation  to  concessions  for  lands,  that  the 
quantity  conceded,  was  greater  or  less  according  to  the  circumstance, 
of  the  grantee  being  married  and  having  children,  or  being  single; 
grants  made  to  a  man  who  was  married,  must  be  the  conunon  pro- 
perty of  both  husband  and  wife. 

As  to  the  first  of  these  grounds,  we  apprehend  there  is  nothing  in 
it  which  requires  our  particular  consideration.  We  are  unable  to 
perceive  any  material  difference  between  a  donation,  and  a  concession 
of  lands  such  as  the  former  government  of  Louisiana  was  in  the 
habit  of  granting.  It  is  true  concessions  may  be  made,  on  considera- 
tion moving  from  the  donee,  which  would  take  from  them  the  cha- 
racter of  a  donation.  B^  lands  given  by  the  king,  without  price 
paid  for  them,  and  not  flrremuneration  of  any  services  rendered, 
certainly  are  donations;  if  they  be  not,  we  are  ignorant  under  what 
denomination  they  should  be  classed. 

The  second  ground  was  most  relied  on  in  argument  It  did  not 
escape  our  attention  in  the  case  already  alluded  to,  though  no  notice 
is  taken  of  it  in  the  opinion  delivered.  But  we  were  unable  then,  as 
we  are  now,  to  discover  in  it  a  sufficient  reason  for  taking  the  case 
out  of  the  plain  and  positive  provisions  of  the  statute.  The  considera- 
tion which  induced  the  grant  or  donation  cannot  change  its  character, 
unless  there  is  a  positive  provision  of  law  which  makes  the  exception: 
as  in  that  given  from  the  fuero  real^  where  the  thing  granted  is  in 
remuneration  of  services  rendered,  at  the  expense  of  the  community. 
Were  we  to  take  this  as  valid  ground  for  evading  the  positive  enact- 
ment of  the  legislature,  it  would  lead  us,  we  apprehend,  much  further 
than  is  contemplated  by  those  who  press  it  on  our  adoption.  By  the 
regulations  of  the  Spanish  government,  if  the  individual  who  applied 
for  land  was  unmarried  a  certain  quantity  of  land  was  given  to  him; 
if  he  had  a  wife  this  quantity  was  increased;  and  if  he  had  children 
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an  additional  number  of  acres  were  conceded.  Now  if  the  circum- 
statice  of  his  being  married  made  the  thing  given  become  the  pro- 
perty of  both  husband  and  wife,  we  must^on  the  same  principle,  hold, 
that  where  children  were  the  moving  cause,  they  too  should  be  con- 
sidered as  owners  in  common  of  the  land  conceded.  But  that  such 
was  the  effect  of  the  donee  having  a  family,  we  believe  was  never 
even  suspected;  it  certainly  is  unsupported  by  law.  Many  donations 
are  made,  in  which  the  donee's  having  a  wife,  and  being  burthened 
with  a  large  family,  is  a  great  consideration  for  the  beneficence  of  the 
donor;  but  this  motive  in  him,  does  not  prevent  the  person  to  whom 
the  gift  is  made,  from  being  considered  its  owner,  nor  prevent  the 
thing  given  from  descending  to  his  heirs. 

It  was,  however,  said  that  the  object  in  making  these  grants  was 
to  encourage  the  settlement  of  the  country;  and  that  to  carry  that 
object  into  effect,  it  was  necessary  the  lands  should  be  considered  as 
given  to  both  husband  and  wife.  To  this  it  might  be  answered,  and 
with  great  force,  that  if  the  government  were  of  that  opinion,  it  is 
strange  they  did  not  at  once  say  so,  and  by  making  the  concession  in 
the  name  of  both,  place  the  matter  beyond  doubt;  and  not,  by  grant- 
ing it  to  one  of  the  spouses,  leave  it  to  the  operation  of  a  positive  law 
which  repelled  the  idea.  But  if  we  could  enter  into  political  con- 
siderations, in  order  to  ascertain  whether  they  could  repeal  statutes, 
we  would,  in  this  case,  be  led  to  the  examination  of  a  nice  and  refined 
question  of  policy,  in  relation  to  the  effect  on  national  prosperity,  of 
giving  to  the  wife  a  distinct  interest  in  the  property  acquired  during 
marriage;  one  on  which  men  would  be  found  to  differ,  according  to 
their  education  and  particular  modes  of  thinking.  Some  nations, 
whose  fate  has  been  as  prosperous  as  those  of  any  community,  with 
whose  history  we  are  acquainted,  proceed  on  an  entirely  opposite 
principle,  and  act  on  the  idea,  that  domeslk  felicity,  and  consequently 
public  happitiess,  are  best  promoted  byllnsidering  the  acquisitions 
made  during  coverture,  as  belonging  to  the  husband  alone. 

It  is  true  the  Spanish  law  viewed  this  matter  in  a  very  different 
light,  but  the  same  law  makes  a  positive  exception,  in  respect  to 
donations,  and  the  political  consideration  is  surely  not  so  clear  as  to 
authorise  us  to  make  a  distinction  where  the  legislator  has  made 
none.  On  the  contrary,  it  may  be  as  readily  conceived  that  those  to 
whose  care  the  colonisation  of  this  country  was  entrusted,  thought 
strangers  might  be  invited  into  it,  and  settlements  formed  with  as 
much  facility  by  giving  all  the  land  to  the  husband,  as  by  giving  it 
to  the  husband,  wife,  and  children.  The  father,  as  head  of  the 
family,  had  a  right  to  select  his  place  of  residence;  the  wife  was 
bound  to  follow  him.  It  was  natural  he  should  go  to  that  place 
where  the  most  advantages  were  conferred  on  him;  where  he  knew, 
in  the  event  of  losing  his  life,  from  the  perils  and  sufferings  of  a  first 
4settlement,  that  the  objects  which  induced  him  to  como  there  would 
go  to  his  children;  and  not  be  divided  with  those  of  another  bed,  in 
case  his  wife  survived  him  and  married  a  second  time. 
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But  vrhefher  these  Tiews  be  correct  or  not,  we  feel  satisfied  that 
the  reasoning  which  might  be  opposed  to  them,  is  not  of  sufBcient 
weight  to  allow  us  to  decide  contrary  to  the  express  and  positive 
provisions  of  the  Jaw. 

Nor  do  we  think  that  the  circumstance  of  these  lands  being  in 
general  waste  and  uncnhtvated  makes  any  difference  in  the  right  of 
property.  The  angmentatioa  of  value  given  by  the  common  labor 
makes  a  part  of  the  acquests  and  gains,  and  the  wife  has  a  right  to 
the  one  half  the  value  of  the  improvements,  as  she  would  if  they  had 
been  made  on  any  other  property  belonging  to  the  husband,  but  her 
right  in  the  ameliorations  made  on  this  property  is  quite  distinct  from 
a  right  io  the  property,  FehrerOj  p,  2,  lid.  1,  rap,  4,  sec.  4,  nos.  74 
and  75;  Civil  Code,  338,  art.  70. 

Considering,  therefore,  that  the  lot  conceded  to  the  husband,  be- 
longed to  him  and  descended  to  his  heirs,  we  proceed  to  examine 
whether  they  have  been  divested  of  the  title. 

II.  h  is  urged  they  have,  because  they  received  the  price  for  which 
their  mother  sold  the  lot  The  evidence  offered  in  support  of  this 
part  of  the  defence  is  entirely  verbal,  and  its  introduction  was  excepted 
to  in  the  court  below.  Now,  though  it  is  clear  that  payment  of  the 
price  of  an  immovable  may  be  established  by  parol  testimony,  yet 
this  species  of  proof  is  not  sufficient  to  show  both  the  sale  and  the 
receipt  of  the  purchase-money.  To  permit  such  evidence  to  have 
that  effect  would  be  virtually  repealing  all  the  provisions  of  our  law 
in  regard  to  the  mode  of  proving  the  alienation  of  real  estate.  Nor 
18  the  case  made  better  by  viewing  it  as  a  ratification  of  the  sale  by 
the  mother;  for  she  did  not  sell  it  as  making  a  part  of  the  succession, 
but  in  her  own  right.  Nor  does  it  change  our  view  of  it,  to  consider 
the  receipt  of  the  money  as  operating  a  partition ;  for  partition  includes 
alienation  and  sale,  and  consequently  requires  as  high  evidence  as 
any  other  alienation  of  immovable  property  would. 

III.  The  remaining  questions  relate  to  the  plea  of  prescription. 
The  first  inquiry  is,  by  what  prescription  should  the  case  be  go- 
verned? The  plaintiff  contends  that  of  thirty  years,  because  it  re- 
quires that  space  of  time  to  bar  a  suit  for  partition;  and  if  this  should 
not  be  considered  an  action  of  that  kind,  he  still  urges  that  the  same 
period  must  govern,  because  the  title  under  which  the  defendant 
acquired,  is  not  such  a  one  as  enables  the  possessor  to  acquire  a  right 
in  ten  years. 

This,  in  our  opinion,  is  not  an  action  of  partition.  The  defendant 
claims  by  a  title  directljr  adverse  to  that  of  the  plaintiffs;  and  so  the 
plaintiffs  understood  his  claim,  for  they  aver  that  he  is  wrongfully 
and  unlawfully  in  possession  of  that  part  of  the  property  which  be- 
longs to  them. 

The  other  point  is  of  more  difficulty.  Before  we  go  into  the  ques- 
tion, whether  the  titles  under  which  the  defendant  claims,  are  suffi- 
cient to  enable  him  to  plead  the  prescription  of  ten  years,  it  is  proper 
Io  notice  an  autiiority  read  by  the  counsel  for  the  plaintiffs,  from  the 
Vol.  III.— 24 
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PariidaSf  that  it  is  necessary,  for  the  support  of  this  plea,  that  the 
seller  as  well  as  the  buyer  should  be  in  good  faith.  This  is  directly 
opposed  to  the  generally  received  opinions  on  this  matter;  and  after 
an  attentive  examination  of  the  law  relied  on,  and  others  contained 
in  the  same  work,  we  are  of  opinion,  it  is  sufficient  for  this  prescrip- 
tion if  the  buyer  receives  a  title  capable  of  transferring  the  property, 
and  possesses  in  good  faith.  Even  taking  the  provision  in  the  Parti" 
das  in  the  sense  contended  for  by  the  plaintiffs,  and  without  reference 
to  the  other  enactments  on  the  same  subject,  the  plaintiff  who  is  of 
full  age  would  be  barred.  A  law,  contained  in  the  same  work,  which 
was  not  cited  in  argument,  makes  it  the  duty  of  the  owner,  if  he  is 
aware  of  the  alienation,  to  sue  in  ten  years,  where  the  vendor  know* 
ingly  sells  without  a  title.  In  the  present  instance  this  knowledge  is 
fully  brought  home  to  the  plaintiffs,  by  the  parol  evidence,  by  the 
deed  being  an  authentic  one,  and  by  the  possession  which  the  pur- 
chaser took  of  the  premises.  Part.  3,  lit.  29,  laws  18  and  19;  Jbid.  6, 
lit.  7,  law  14;  Dufour  v,  Camfranc,!  1  Martin^  716. 

There  is  a  good  deal  of  confusion,  and  some  apparent  contradic- 
tion, in  the  books  which  treat  of  the  title  necessary  to  form  the  basis 
of  the  prescription  longi  ttmporis.  The  correct  doctrine,  we  think, 
is  this:  that  if  the  title,  under  which  the  acquisition  is  made,  be  null 
in  itself,  from  defect  of  form,  or  discloses  facts  which  show  the  person 
from  whom  it  is  acquired  has  no  title,  it  cannot  form  the  basis  of  this 
prescription;  because  the  party  acquiring  must  be  presumed  to  know 
the  law,  and  consequently  wants  the  animo  dominij  which  is  indis- 
pensable in  cases  of  this  kind.  But  where  the  title  is  free  from  these 
defects,  and  the  property  is  not  transferred,  by  want  of  title  in  the 
party  making  the  transfer,  then  it  forms  a  good  ground  for  the  pre- 
scription; or  in  other  words,  the  inquiry  is,  whether  the  error  be  one 
of  fact,  or  of  law.     Pothier^  Traitl  de  Prescription^  no.  57. 

In  the  present  case  some  doubts  might  exist  which  of  these  the 
present  defendant  was  subject  to,  if  the  case  were  examined  in  rela- 
tion to  the  title  from  the  mother  to  Phillibert,  though  we  are  inclined 
to  think  it  was  more  properly  one  of  fact,  than  of  law.  But  what- 
ever might  be  the  doubts  in  relation  to  his  title,  there  can  be  none^ 
we  think,  respecting  that  of  Boirin,  who  purchased  from  the  first  ven- 
dee. The  sale  to  him  is  perfect,  in  point  of  form,  and  discloses  no 
fact  which  shows  the  title  to  be  defective.  It  is  not  sufficient  to  de- 
prive the  possessor  of  the  right  of  pleading  prescription,  that  he  might, 
by  inquiry  and  careful  examination,  discover  his  vendor  had  no  title. 
If  it  were,  then  the  law  would  have  no  effect,  which  says  the  want 
of  title  in  him  who  transfers,  shall  not  prevent  the  party  to  whom  the 
transfer  is  made  from  pleading  prescription. 

This  opinion  we  entertain  with  regard  to  the  title,  settles  the  ques- 
tion respecting  the  rents  and  profits. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  parish  court  be  annulled,  avoided  and  reversed;  and  it  is  further 
ordered,  adjudged  and  decreed  that  the  minor  plaintiff,  whose  claim 
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has  not  been  barred  by  prescription,  do  recover  of  the  defendant  the 
one-third  of  the  premises  claimed  in  the  petition;  that  the  defendant 
pay  the  costs  of  the  court  belo  v,  and  the  plaintiffs  those  of  appeal. 

Morelj  for  the  plaintiffs. 

Carleion  and  Locket j  for  the  defendants. 


State  Bank  v.  Hennen-     IV,  N.  S.  226. 

FIRST  District. 

If  a  note  be  made  payable  at  the  house  of  maker,  a  demand  at  his 
dwellhig,  or  his  office,  (place  of  business,)  is  good.  The  fact  of  the 
defendant's  temporary  absence  from  the  city,  does  not  vary  this  case 
from  that  of  Miller  v.  Hennen,  3  N.  S.  587. 

It  is  enough  that  the  person  to  whom  the  holder  means  to  resort 
for  payment,  has  legal  notice.  Holders  are  not  bound  to  give  this 
notice  to  all  the  parties  on  a  bill  or  note.  Chitty  on  Bills,  (1821,) 
295,  6. 


Henderson  v.  Beale's  Curator.     IV,  N.  S,  228. 

COURT  of  Probates  of  New  Orleans. 

The  opinion  of  the  judge  a  quo  on  questions  of  fact  will  be  sus- 
tained, if  not  manifestly  erroneous. 
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Treme  v.  Lanaux's  Syndics.     IV,  N.  S.  230. 

The  wife  may  renounoe  her  mortgaflre  on  her  haibaiul'B  estate. 

PARISH  Court  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  question  presented  in  this  case  is  whether  the  renunciation 
made  by  the  wife  of  the  insolvent,  of  the  mortgage  which  she  had  on 
her  husband's  estate  for  the  restitution  of  her  dotal  and  paraphernal 
effects  is  binding  on  her. 

This  renunciation  was  made  by  public  act,  in  a  contract  where  the 
husband  gave  a  mortgage  to  secure  a  person^  who  is  now  one  of  the 
creditors,  against  the  responsibility  he  incurred  by  endorsing  notes  for 
the  insolvent.  The  property  on  which  the  mortgage  was  renounced 
formed  a  part  of  the  acquests  during  marriage. 

The  act  of  mortgage  after  stating  that  the  wife  of  the  mortgagor 
appeared  and  had  become  a  party  to  the  act,  she  being  duly  autho* 
rised  to  that  effect,  by  her  husband,  proceeds  thus:  '^  And  the  said  Mrs. 
Lanaux,  after  having  read  and  understood  what  is  already  written, 
said  and  declared,  that  being  well  informed  of  the  rights  which  the 
law  granted  her  on  the  property  mortgaged  by  her  husband  in  the 
present  act,  she  consents  to  said  mortgage,  she  renounces  all  rights  of 
mortgage  which  she  has  on  the  same,  and  particularly  the  hypothe- 
cation resulting  from  their  contract  of  marriage.  Upon  which  the 
notary  aforesaid  declared  to  the  said  Mrs.  Lanaux  that  before  receiv- 
ing her  consent  and  renunciation,  it  was  his  duty  to  inform  her  that  by 
the  laws  of  this  state,  she  had  a  tacit  mortgage  on  the  property  of  her 
husband,  and  also  upon  those  of  the  community  which  existed  be- 
tween her  and  him,  in  case  she  renounced  said  community.  First, 
for  the  restitution  of  her  dowry,  and  for  the  replacing  of  her  dotal 
effects  brought  into  marriage.  Secondly,  for  replacing  the  dotal  pro- 
perty which  she  might  have  acquired  during  marriage,  by  succession, 
donation,  or  otherwise.  Thirdly,  to  indemnify  her  for  the  debts  which 
he  had  contracted,  or  might  contract  with  her  husband,  as  well  as  for 
replacing  her  proper  goods  alienated.  Fourthly,  for  her  paraphernal 
property,  of  which  the  husband  might  have  the  administration,  and 
the  use.  And  Fifthly  and  lastly,  for  the  donations  made  by  her  hus- 
band by  cause  of  marriage.  That  by  giving  her  consent  to  the  said 
mortgage  of  her  husband,  she  deprived  herself  irrevocably,  and  for 
ever,  of  her  recourse  on  the  property  therein  mentioned,  whether  by 
reason  of  mortgage,  privilege,  or  otherwilse,  unless  the  said  notes 
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should  be  punctually  paid  by  her  husband.  Upon  which,  the  said 
Mis.  Lanaux  declared  that  she  persisted  in  the  same  will  she  had 
already  manifested,  and  to  this  effect  she  declared  that  she  consented, 
and  by  these  presents  did  expressly  consent  to  the  said  mortgage,  as 
being  agreeable  to  her:  abandoning  all  rights  of  mortgage  or  others, 
which  she  had,  or  might  have  upon  the  property  which  form  the  ob- 
ject thereof,  whether  by  title  of  dowry,  donation  or  otherwise,  and 
renouncing  formally,  now  and  forever,  her  said  right  in  favor  of  the 
said  Claude  Ren6.  And  she  promises  and  binds  herself,  as  well  in 
her  name  as  in  that  of  her  heiis  and  assigns,  that  she  will  always 
hold  and  consider  valid  the  said  mortgage,  as  well  as  the  renuncia- 
tion she  now  makes,  to  the  right  which  she  had,  or  may  have,  on  the 
property  on  which  the  said  mortgage  has  been  given:  that  she  or  no 
other  person  in  her  name,  shall  ever  contest  it,  and  she  renounces  all 
rights,  privileges,  laws,  and  customs,  existing  in  her  favor,  or  which 
she  might  invoke  against  the  said  Claude  Ren6.  By  reason  of  which, 
ate.  &c/^ 

As  there  seems  to  exist  yet  a  considerable  doubt,  as  to  the  extent 
to  which  married  women  may  bind  themselves  with  their  husbands, 
and  to  the  form  as  well  as  the  effect  of  the  renunciation  made  by  her; 
the  present  seems  a  convenient  and  proper  occasion  for  bringing 
together,  and  passing  in  review,  the  decisions  already  made  in  our 
courts  on  this  subject 

The  first  case  was  that  of  Beauregard's  Executor  v.  Peimas'  wife. 
That  was  an  action  to  recover  out  of  the  property  of  the  wife,  (the 
husband  having  become  insolvent)  the  price  of  a  slave  sold  by  the 
testator  to  the  husband  by  a  notarial  act  of  sale,  to  which  the  wife 
became  a  party,  as  surety y  and  as  such  in  conjunction  with  her  hus- 
band, hypothecated  her  property  present  and  to  come. 

It  was  decided  in  favor  of  the  defendant,  on  the  ground  that  the 
renunciation  was  general,  instead  of  being,  as  the  law  required,  special; 
that  the  notary  had  failed  to  mention  that  the  61st  law  of  Toro  was 
renounced,  but  had  stated  generally,  that  she  renounced  all  the  laws 
of  Toro.     I  Martin^  281. 

The  second  was  that  of  Brognier  v,  Forstall.  In  that  case  the  wife 
bound  herself  jointly  with  her  husband,  to  the  payment  of  a  debt,  to 
secure  which,  they  mortgaged  to  the  creditors  certain  slaves.  She 
afterwards  contested  the  validity  of  the  contract,  on  the  ground  that 
the  obligation  had  not  been  made  in  such  a  manner  as  to  bind  her; 
and  that  it  had  not  destroyed  the  tacit  mortgage  which  she  had  on 
her  husband's  property,  for  the  restitution  of  her  dowry.  The  court 
gave  judgment  against  her.  On  the  first  ground  because  the  renun- 
ciation was  formal;  on  the  second,  that  the  effect  of  this  renunciation 
was  to  destroy  the  tacit  mortgage  she  had  for  the  restitution  of  her 
dowry,  as  well  as  to  render  her  liable  according  to  the  obligation  she 
had  entered  into. 

In  pronouncing  judgment,  the  court  also  decided,  that  when  the 
renunciation  was  made  in  due  form,  it  was  unnecessary  to  prove  the 

24* 
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contract  had  turned  out  to  be  beneficial  to  the  wife;  and  also  that 
the  case  was  not  such  a  one  as  required  a  special  renunciation,  that 
being  only  requisite  when  the  husband  contracted  singly,  as  in  cases 
where  he  alone  had  a  right  to  act.     3  Martin^  577. 

The  third  case  was  that  of  Bourcier  v.  Lannusse,  where  the  wife 
joined  in  the  sale  of  property  belonging  to  the  community.  The 
court  there  took  the  distinction  between  those  contracts  in  which  the 
wife  was  a  party  principal,  and  those  where  she  made  her  appearance 
in  the  character  of  a  third  party.  But  decided  that  the  instrument 
produced  was  not  binding  on  her,  because  she  had  renounced  a  law 
not  made  for  the  contract  she  had  entered  into;  but  for  her  protec* 
tion  in  case  she  bound  herself  in  solido  with  her  husband.  3  Mar* 
tin,  581. 

The  next  time  the  question  came  before  the  court,  was  in  the  case- 
af  Chapillon  and  Wife  v.  St.  Maxent's  Heirs.  In  the  contract  which 
gave  rise  to  it,  the  wife  had  bound  herself  jointly  with  her  husband, 
and  mortgaged  her  property  for  a  debt  due  by  him.  The  renunciation 
was  in  due  form,  and  the  court,  adhering  to  its  decision  in  the  case  of 
Brognier  v,  Forstall,  declared,  that  it  was  not  necessary,  to  prove  the 
debt  was  created  for  her  advantage.    5  Martin^  167. 

The  same  subject  was  again  presented  in  the  case  of  Dumford  v. 
6ros  and  his  Wife,  where  the  latter  had  entered  into  an  obligation 
jointly  with  her  husband.  There  was  no  renunciation  in  the  act, 
and  the  court  decided  that  the  plaintiff  must  prove  the  debt  had  turned 
to  her  benefit;  and  such  proof  not  being  given,  judgment  was  for  the 
defendants. 

In  that  case,  the  court  also  held  that  the  Civil  Code  had  not  changed 
the  ancient  laws  in  this  matter,  and  they  further  declared  it  their 
opinion,  that  in  no  case  could  the  wife  bind  herself  as  surety  for  the 
husband.     7  Martin^  484. 

The  point  last  mentioned  came  directly  before  the  court  in  the  late 
case  of  Banks  v,  Tmdeau,  and  the  opinion  there  expressed;  in  relation 
to  the  power  of  the  wife  to  become  security  for  the  husband,  was  in 
conformity  with  that  already  intimated  in  the  case  of  Durnford  v. 
Gros.  The  court  also  held,  that  this  prohibition  could  not  be  avoided 
by  giving  to  the  agreement  the  form  of  an  obligation  in  solido,  2 
N.  S.  39. 

From  this  review  of  these  cases,  it  will  appear  that,  that  now 
before  us,  is  diflferent  from  them  all.  Here  the  wife  neither  bound 
herself  jointly,  nor  as  surety  for  her  husband;  she  merely  consented, 
that  the  property  of  the  community  on  which  she  had  a  mortgage, 
should  be  hypothecated  in  favor  of  a  third  person.  But  even  this 
question  has  been  before  the  court,  and  decided,  in  a  case  which  was 
not  cited  in  argument.  We  allude  to  that  of  La  Farge  n  Morgan  tt 
alj  1 1  Martin^  529. 

The  renunciation  there  made,  was  on  a  contract  similar  to  this,  and 
the  manner  in  which  the  renunciation  was  made  the  same.  That 
now  before  us  pursues  almost  literally,  the  58th  law  of.  the  18th  title 
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of  the  3d  Partida^y  which  prescribes  the  manner  the  act  should  be 
drawn  up,  where  the  wife  consents  to  an  alienation  made  by  the  hus- 
band. We  therefore  think  the  renimciation  binding  on  her.  This 
opinion  accords  with  an  intimation  made  by  the  court  in  the  case  of 
Bourcier  v,  Lannusse,  though  the  point  was  not  necessary  to  a  decision 
of  that  cause.* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed,  with  costs. 

Morely  for  the  plaintiff. 

Morphy  and  Trabuc,  for  the  defendants. 


Leglise  v.  His  Creditors.     IV,  N.  S.  238. 

Admission  of  service  of  citation  of  appeal  by  the  attorney  of  plainuflb,  cannot  have  » 

greater  effect  than  service  would. 

PARISH  <:ourt  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

A  motion  is  made  that  the  appeal  may  be  dismissed,  on  the  ground 
that,  although  the  appellee  be  a  resident  of  the  state,  the  citation  was 
not  personally  served  on  him  or  left  at  his  domicil,  but  was  served  on 
his  attorney. 

We  find  not  any  citation  returned,  but  observe  on  the  back  of  the 
record,  **  Service  accepted  of  this  appeal,  Ripley  and  Conrad,'*  the 
attorneys  at  law  of  the  appellee. 

The  right  of  appellees  residing  in  the  state,  to  receive  legal  notice 
of  appeal  themselves,  is  secured  to  them  by  law.     1  Mariiny  440. 

The  admissiop  of  the  service  by  the  attorney,  cannot  have  a  greater 
effect  than  the  actual  service  on  him.  No  court  ought  to  pass  on  the 
rights  of  a  party,  who  does  not  appear  by  the  return  of  the  sheriff,  or* 
any  act  of  his,  to  have  been  cited.  The  citation  or  the  service  of  it 
may  indeed  be  waived,  but  we  think  the  waiver  cannot  be  made  by 
any  one  but  the  party  without  a  special  power.    A  service  on  the 

*  See  Grasqnet  H  aL  v.  Dimitry,  9  Lou*  Rep*  585,  593|  denying*  the  ngbt  of  renun- 
ciation under  the  Loaisiana  Code ;  and  see  the  act  of  Assembly  of  March  27tfa,  1835, 
(which  grew  out  of  that  decision,)  givin^^  wives  above  the  a^  of  21  years,  in  future, 
under  certain  formalities,  **  the  right  to  renounce,  in  favor  of  third  persons,  their  matri- 
monial, dotal,  paraphernal  and  other  rights.** 
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attorney,  does  not  authorise  us  to  proceed,  unless  the  absence  of  the 
client  is  legally  proved. 

It  is,  therefore  ordered,  adjudged  and  decreed,  that  the  appeal  be 
dismissed,  with  costs. 

Ripley  and  Conrad^  for  the  plaintiff. 

Seghers,  for  the  defendants. 


Dupuy  V.  Barlow-     IV,  N.  S-  239. 

In  an  action  against  a  sheriff  for  not  returning  process,  if  a  writ  of  sequestration  isaned, 

the  presumption  is  that  citation  did  also. 
The  measure  of  damages  is,  the  amount  claimed  in  the  previous  suit 

FOURTH  District 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  case  in  which  damages  are  claimed  from  a  sheriff  for 
negligence  and  improper  conduct  in  executing  process  in  a  suit  com- 
menced by  the  plaintiff  against  a  person  whom  he  alleged  to  be  his 
debtor.  Judgment  being  rendered  in  his  favor  in  the  present  suit, 
the  defendant  appealed. 

The  evidence  of  the  case,  as  it  appears  on  the  record  shows,  that 
Barlow,  the  present  plaintiff,  instituted  a  suit  against  J.  T.  Pember- 
ton,  to  recover  the  amount  of  a  due  bill,  given  by  the  latter  on  a  final 
settlement  of  accounts  between  these  parties,  which  purported  to  be 
given  for  a  balance  due  to  the  former  on  account  of  services  rendered 
by  him  as  manager  or  overseer  of  Pemberton's  plantation.  In  the 
suit  thus  instituted  the  petition  contained  the  usual  prayer  for  a  cita- 
tion, and  also  one  for  a  writ  of  sequestration,  requiriilg  the  sheriff  to 
seize  the  crop  of  cotton  then  on  the  plantation,  in  the  management  of 
which  the  services  of  the  plaintiff  had  been  given.  This  writ  was 
put  into  the  hands  of  a  deputy  of  the  present  defendant,  but  no  return 
of  service  of  it  or  of  citation  was  ever  made  to  the  court  from  whence 
these  writs  issued.  There  is  no  evidence  of  a  citation  having  actually 
issued:  the  testimonial  proof  shows,  that  the  deputy  sheriff  was  in 
possession  of  six  bales  of  cotton  seized  on  the  plantation  where  the 
plaintiff  has  acted  as  overseer,  subsequently  to  the  writ  of  sequestra- 
tion having  been  placed  in  his  hands.  The  amount  owing  by  Pem- 
berton  to  the  plaintiff,  is  ascertained  by  the  production  of  the  due 
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bill;  bQt  subsequent  to  its  date,  it  appears  that  Barlow  had  obtained 
a  horse  from  his  debtor,  which  he  sold  to  one  of  the  witnesses  in  this 
case  for  100  dollars.  On  these  facts  appearing,  the  district  court 
gave  judgment  in  favor  of  the  plaintiff  for  the  full  amount  due  by  the 
defendant  in  the  former  suit. 

There  was  a  motion  made  in  the  court  below  for  a  new  trial, 
based  on  two  principal  grounds:  want  of  sufficient  allegations  in  the 
petition,  and  the  inadequacy  of  the  evidence  to  support  the  plaintiff's^ 
cbim  either  in  whole  or  in  part.  The  objections  to  the  judgment  of 
the  inferior  court,  now  made  on  the  appeal,  have  taken  for  their 
basis  grounds  very  similar  to  those  relied  on  in  the  motion  for  a  new 
trial. 

Tn  relation  to  the  first  of  these  objections,  it  suffices  to  observe^ 
that  the  evidence  of  the  cause  was  admitted  without  exceptions  to 
its  pertinency  to  the  allegations  of  the  petition;  consequently,  if  it  be 
sufficient  to  authorise  a  recovery  against  the  defendant,  judgment 
must  be  accordingly  rendered,  in  pursuance  of  the  law  of  the  Reco^ 
pilaciorij  so  well  adapted  to  cure  all  errors  and  defects  of  pleading, 
and  which  has  already  been  applied  to  many  cases  by  this  court 
The  sole  question  which  requires  investigation,  arises  out  of  the 
evidence  in  the  cause:  does  it  show  such  negligence  on  the  part  of 
the  sheriff  as  to  make  him  responsible  to  the  plaintiff  in  damages, 
and  is  the  amount  of  injury  ascertained  by  it? 

The  only  evidence  on  record  relative  to  the  citation  in  the  suit 
commenced  against  Pemberton,  is  the  prayer  of  the  petition  that  such 
proof  might  issue.  It  was  asserted  in  the  course  of  the  trial  of  this 
cause,  and  not  denied,  that  the  clerks  of  the  different  courts  of  the 
state  make  no  record  of  citations  until  returns  on  them  by  the  officers 
whose  duty  it  is  by  law  to  serve  them;  consequently  a  record  in 
which  no  return  of  a  citation  is  made  never  exhibits  that  process. 
As  it  was  prayed  for  in  the  petition,  it  became  the  duty  of  the  clerk 
to  issue  this  process,  and  he  must  as  a  public  officer  be  presumed  to 
have  done  his  duty,  until  the  contrary  be  made  to  appear.  It  is  then 
a  legal  presumption,  that  the  sheriff  had  this  writ  as  well  as  that  of 
sequestration  in  his  hands,  and  that  he  might  have  served  them  both; 
most  clearly  the  latter,  as  it  is  shown  that  he  had  six  bales  of  Pem- 
berton's  cotton  in  his  possession  after  he  had  received  it  from  the 
clerk.  The  attempt  to  show  that  this  cotton  was  seized,  and  held  by 
him  as  security  for  the  payment  of  taxes  due  by  Pemberton,  has  not, 
in  our  opinion,  been  successful;  for,  there  is  no  evidence  which  shows 
that  any  were  due,  on  the  amount  of  them.  By  the  negligence  of 
the  sheriff,  in  not  properly  serving  and  returning  process,  the  plaintiff 
has  been  prevented  from  recovering  in  the  suit  by  him  commenced 
against  Pemberton,  the  amount  of  his  claim;  for,  it  is  shown,  that  the 
cotton  which  his  deputy  ought  to  have  holden  by  virtue  of  the  seques* 
tration,  was  equal  in  value  to  the  amount  of  said  claim.  The  injury 
done  to  him  by  the  negligence  and  misconduct  of  the  officer,  is 
equivalent  to  the  debt,  which  he  thereby  failed  to  recover;  and  the 
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measure  of  remuneration  ought  to  conform  exactly  thereto.  But  he 
has  since  received  from  Pemberton  property  to  the  value  of  100  dol- 
lars, as  appears  by  the  testimony  of  one  of  the  witnesses.  This 
testimony  is  not  impeached  or  positively  contradicted  by  any  facts 
apparent  on  the  record;  it  must  therefore  be  received  as  true,  and 
the  amount  thus  proved'  to  have  been  received  by  the  plaintiff  may 
fairly  be  viewed  as  a  payment  pro  tanto  of  the  claim  or  debt  which 
was  the  foundation  of  his  former  suit.  The  amount  which  he  might 
have  recovered  in  that  suit,  being  the  measure  of  damages  for  which 
the  present  defendant  ought  to  answer,  must  be  reduced  by  partial 
payments  of  the  original  debt. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  reversed  and  annulled;  and  it  is  further 
ordered,  adjudged  and  decreed,  that  the  plaintiff  and  appellee  do 
recover  from  the  defendant  and  appellant,  two  hundred  and  nineteen 
dollars,  with  legal  interest  from  the  judicial  demand  in  the  suit  against 
Pemberton,  and  that  the  appellee  pay  the  cost  of  this  appeal. 

Porter^  for  the  plaintiff. 

Hiriarty  for  the  defendant. 


Richardson  et  al.  v.  Weston.     IV,  N*  S,  244. 

FIRST  District. 

A  factor  who  extends  the  time  of  credit,  though  he  did  it  not  in 
bad  faith,  makes  himself  personally  liable  for  the  debt. 
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Parkinson  et  al.  v.  M'Donough  et  al.     IV,  N.  S.  246- 

AocretioD  takes  place  amongr  legrateea  in  case  of  the  lefj^acy  being  made  to  several  con- 
jointly, though  the  testator  should  by  a  subsequent  member  of  the  sentence  in  which 
this  bequest  is  made,  assign  a  part  to  each  legatee. 

COURT  of  Probates  of  New  Orleans. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiffs  claim,  by  accretion  or  right  of  survivor- 
ship, a  certain  portion  of  the  estate  of  Shepherd  Brown,  deceased, 
held  and  administered  by  the  defendants,  as  testamentary  executors. 

The  question  submitted  for  the  decision  of  the  court,  depends  on  a 
just  and  legal  interpretation  of  a  clause  in  the  will  of  the  testator 
firown,  by  which  he  bequeathed  to  four  of  the  orphan  children  of 
Godfrey  Duher,  then  nnder  his  charge  and  protection,  one  share  or 
one-eighth  part  of  his  property:  and  this  question  is  limited  to  a 
decision  on  the  respective  rights  of  these  co-legatees,  as  based  on  the 
doctrine  of  accretion  or  survivorship,  and  the  legal  heirs  of  one  of 
them,  who  died  before  partition  or  having  obtained  possession  of  his 
share  of  the  legacy,  and  before  the  period  at  which,  according  to  the 
terms  of  the  will,  the  executors  were  bound  to  deliver  it  to  him. 

The  judgment  in  the  court  of  probates  being  against  the  right  of 
accretion,  under  the  clause  of  the  testament  above  alluded  to,  the 
plaintiffs  appealed. 

In  cases  of  doubtful  or  equivocal  expressions  in  testaments,  when 
disputes  arise  on  matters  to  which  they  relate,  it  is  a  primary  duty  of 
courts  of  justice  to  ascertain  with  all  possible  precision  the  intention 
of  the  testator,  and  if  it  be  consistent  with  law,  to  give  it  effect.  The 
clause  of  the  will  now  under  consideration,  and  on  which  the  present 
contest  arises,  is  expressed  in  the  following  terms.  ''  I  will,  and  be- 
queath to  the  orphan  children  of  my  old  friend  Godfrey  Duher,  and 
which  are  now  under  my  charge,  and  are  named  Mary,  Nancy, 
James,  and  Eliza,  one  share,  or  one-eighth  part  of  all  my  property, 
to  be  equally  divided  among  them;  the  same  to  remain  in  the  hands 
of  John  Hiram  Brown  and  my  friend  John  M'Donough,  and  by  them 
employed  in  the  education  and  support  of  them,  and  the  balance 
remaining  after  this,  if  any,  to  be  paid  to  them  as  they  arrive  at  age 
or  marry,  recommending  particularly  to  my  friend  and  nephew  the 
guardianship  and  protection  of  these  my  adopted  little  ones.''  We 
find  here  expressed  a  fatherly  affection  towards  these  orphans  on  the 
part  of  the  testator.  This  affection  probably  grew  in  part  out  of  the 
friendship  which  seems  to  have  subsisted  between  him  and  their 
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deceased  father;  but  was  no  doubt  perfected,  and  received  its  greatest 
strength  from  the  circumstance  of  their  having  been  thrown,  helpless, 
under  his  charge  and  protection.  By  performing  the  offices  of  a 
father  towards  them,  they  became  unto  him  as  children:  he  calls  them 
his  adopted,  and  as  such,  no  doubt,  intended  to  provide  for  them  by 
this  clause  of  his  will,  and  that  they  alone  should  take  the  property 
bequeathed  by  it,  in  exclusion  of  all  others,  for  their  mutual  benefit, 
or  in  legal  terms  conjointly.  Believing  this  to  have  been  the  inten- 
tion of  the  testator,  it  remains  to  inquire  whether  it  be  expressed  in 
such  a  manner  as  to  authorise  the  court,  in  pursuance  of  law,  to  give 
it  effect.  The  cause  has  been  argued  somewhat  elaborately  by  the 
counsel  for  the  appellants,  and  in  the  argument,  the  court  has  been 
referred  to  decisions  of  the  court  of  chancery  of  England,  on  the  con- 
struction or  interpretation  of  testaments,  in  relation  to  the  vesting  of 
legacies,  &c.;  to  treatises  on  the  civil  law;  and  to  Toullier  on  the 
Code  Napoleon;  also  to  the  Civil  Code  lately  in  force.  On  this  last 
authority  the  counsel  for  the  appellees  relies,  and  did  not  argue  the 
case,  as  its  decision  in  any  way  will  not  affect  their  interest.  We 
have  examined  attentively  the  texts  and  commentaries  found  in  the 
last  two  authorities,  as  containing  doctrine  most  applicable  to  the 
point  in  dispute.  We  have  already  quoted  the  clause  in  the  will, 
which  gives  rise  to  the  contest;  and  as  it  regards  the  facts  of  the  case, 
it  is  only  necessary  to  state  that  James,  one  of  the  co-legatees,  died 
before  marriage,  or  arriving  at  the  age  of  majority. 

The  rules  laid  down  on  the  subject  of  accretion,  in  relation  to  tes- 
tamentary dispositions,  are  contained  in  arts.  195,  196,  and  197,  at 
page  250  of  the  former  Code.  Art.  195,  on  the  interpretation  of 
which  the  present  question  depends,  is  expressed  in  the  following 
words:  '<  Accretion  shall  take  place  for  the  benefit  of  the  legatees,  in 
case  of  the  legacy  being  made  to  several  conjointly.  The  legacy 
shall  be  reputed  to  be  made  conjointly,  when  it  is  made  by  one  and 
the  same  disposhion,  without  the  testator  having  assigned  the  part 
of  each  co-legatee  in  the  thing  bequeathed." 

This  article  of  our  Code  is  verbatim  similar  to  the  1044  of  the 
Code  Napoleon. 

The  testator,  in  the  present  case,  bequeaths  to  four  persons  one- 
eighth  part  of  his  estate,  to  be  divided  equally  among  them.  Is  this 
a  legacy  made  without  assigning  to  each  co-legatee  his  part  in  the 
thing  bequeathed?  The  thing  bequeathed  is  one-eighth  part  of  the 
testator's  succession,  which  he  gives  to  be  equally  divided  between 
four  persons,  to  whom  the  bequest  is  made  conjointly,  according  to 
tlie  first  member  of  the  sentence;  but  according  to  the  second,  they 
are  to  partake  of  it  in  equal  portions.  Considering  both  as  constitut- 
ing one  and  the  same  disposition,  it  would  seem  that  the  part  of  each 
co-legatee  was  assigned  in  the  thing,  and  that  one-fourth  of  the  one- 
eighth  of  the  testator's  estate  was  vested  in  each  of  these  legatees 
separately,  consequently  they  cannot  acquire  from  each  other  by 
accretion  or  survivorship.    This  would  perhaps  be  a  construction 
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most  readily  given  to  the  clause  of  the  will  now  under  discussion. 
But  it  is  contended,  for  the  appellants,  that  the  terms  in  which  this 
bequest  is  made,  must  be  so  construed  as  to  give  the  full  force  of  a 
complete  testamentary  disposition  to  the  first  member  of  the  sentence, 
which  is  in  itself  perfect,  in  point  of  sense,  meaning,  and  intention: 
the  second  only  relating  to  the  manner  of  execution  or  carrying  into 
effect  the  disposition  thus  made. 

Notwithstanding  the  apparent  simplicity  of  the  principles  to  which 
the  Code  seems  to  have  reduced  the  doctrine  of  accretion,  (which  was 
held  to  be  the  most  subtle  of  the  civil  law,)  still  the  application  of 
those  principles  to  cases  arising  under  it,  is  not  entirely  free  from 
difficulty. 

If  the  interpretation  contended  for  by  the  appellants  be  tolerated 
by  law,  it  will  afford  the  means  of  giving  effect  to  the  intention  of  the 
testator  in  the  present  case. 

In  order  that  accretion  may  take  place  amonff  co-legatees,  it  is 
necessary,  according  to  the  Code,  that  they  should  be  conjuncii  re  et 
verbis;  except  in  cases  where  things  bequeathed  to  several  persons 
separately,  are  not  susceptible  of  division  without  deterioration;  a 
circumstance  which  authorises  eLCCvetioUyinier  conjunclos  re  iantxim. 

The  distinction  between  a  bequest  of  a  thing  to  many  in  equal 
portions,  and  one  wherein  a  testator  gives  a  legacy  to  two  or  more 
individuals,  to  be  divided  in  equal  portions,  appears  at  first  view 
extremely  subtle  and  refined.  The  difference  of  phraseology  in  tliose 
two  modes  of  bequeathing  is  so  slight  as  not  readily  to  convey  to  the 
mind  any  difference  in  ideas,  and  can  only  produce  this  effect  by 
separating  the  members  of  the  sentence  in  the  latter  phrase;  in  truth 
to  create  two  distinct  sentences,  each  complete  in  itself  with  regard 
to  sense  and  meaning;  the  one  relating  to  the  disposition  of  the  will, 
the  other  to  its  execution.  We  might  hesitate  much  in  adopting  this 
method  of  construction,  were  it  not  sanctioned  by  the  authorities  cited 
in  behalf  of  the  appellants:  the  doctrine  contended  for  is  fully  sup- 
ported by  the  Commentary  of  Toullier,  on  the  1044th  article  of  Code 
Napoleon,  which  we  have  already  shown  to  be  precisely  similar  to 
that  of  our  own  Code  on  the  same  subject.  See  5  Tonlliery  p«  645, 
646,  and  647,  nos.  689,  690,  691,  and  692. 

From  this  examination  of  the  cause,  it  is  readily  perceived  that  the 
law  against  substitution  is  inapplicable  to  the  question  before  the 
court. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  avoided,  reversed  and  annulled;  and  that 
the  case  be  remanded  to  the  court  of  probates,  to  be  proceeded  in  de 
novo  according  to  law. 

fVaits  and  Lobdellj  for  the  plaintiffs. 

Grymes^  for  the  defendants. 
Woh,  III.— 25 
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A.  &  W.  Bird's  Syndic  v.  Dix's  Estate.     IV,  N.  S.  254. 

COURT  of  Probates  of  New  Orleans. 

An  agent  who  sells  goods  on  credit,  is  not  responsible  to  the  prin- 
cipd  until  the  price  is  received,  unless  the  sale  was  made  improperly. 


Cecil  V.  Preuch.    IV,  N.  S.  256. 

FIRST  District. 

A  farmer  who  takes  in  cattle  to  pasture  for  hire,  must  keep  his 
ground  under  a  good  fence,  and  if  it  be  not  at  the  time  he  receives 
the  cattle,  he  ought  immediately  to  repair  it. 


Herriot  et  al.  v.  Broussard.     IV,  N.  S.  260. 

Officers  of  the  United  States  are  not  to  be  considered  as  foreign  officers. 

Tlieir  certificates  under  seal  or  sign  manual  are  sufficient  to  give  faith  and  credit  to 

instrnments  emanating  from  them  in  Uieir  official  capacity. 
An  endoraement  on  the  back  of  a  title  which  remains  in  the  possession  of  endorser,  does 

not  transfer  the  property  to  the  endorsee. 
A  synallagmatic  agreement,  neither  made  double  nor  executed,  is  null. 
Receipts  from  officers  of  the  United  States,  for  the  payment  of  the  purchase-money  of 

lands  under  the  pre-emption  laws,  are  evidence  of  title,  although  not  perfected  by  the 

issuing  of  a  grant  in  form.    So  also,  the  certificates  of  the  commissioners  of  the  United 

States. 
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FOURTH  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  to  recover  from  the  defendant  a  certain  tract 
of  land,  described  in  the  petition  of  the  plaintiffs^  as  being  held  by 
tiiem  by  purchase  from  the  United  States.  The  answer  contains  two 
grounds  of  defence:  right  of  possession,  and  title  in  the  defendant 
derived  from  the  ancestor  of  the  plaintiffs.  The  judgment  of  the  dis- 
trict court  is  in  favor  of  the  latter,  from  which  the  former  appealed. 

The  evidence  of  the  case  estalblishes  the  locum  in  quo,  and  shows 
the  manner  in  which  possession  was  obtained  by  the  defendant  under 
an  act  of  sale  sous  seing  privi,  executed  by  their  ancestor  and  also 
subscribed  by  the  present  plaintiffs.  This  deed  purports  to  convey 
the  land  in  question  to  the  defendant,  in  consideration  of  a  price 
therein  stipulated  to  be  paid  by  him  in  annual  instalments,  but  was 
never  accepted  or  signed  by  him.  As  evidence  of  title  in  the  plain- 
tiffs, they  offered  two  receipts,  dated  at  New  Orleans,  April  20th, 
1822,  purporting  to  have  been  given  to  the  heirs  of  A.  Herriot  for 
the  purchase-money  of  their  pre-emption  right  to  two  tracts  of  land, 
founded  on  the  laws  of  congress,  according  to  Ifront  proprietors  of 
land  situated  on  water  courses,  a  right  to  take  by  purchase  the  land 
in  the  rear  of  their  possessions:  these  receipts  are  signed  by  J.  J. 
M'Lanahan,  as  receiver  of  money  for  the  United  States,  for  the  dis- 
trict in  which  the  premises  now  in  dispute  are  situated:  also  two 
plats  of  survey,  certified  by  John  C.  Turner,  as  P.  D.  S.  for  said 
district. 

The  evidence  of  title  in  the  defendant  is  the  act,  under  private  sig- 
nature, above  stated,  dated  the  2d  of  July,  1819;  about  which  time 
he  tooic  possession  of  the  land,  and  has  continued  to  occupy  it  ever 
since,  uninterruptedly^  until  the  commencement  of  the  present  suit. 

We  find  on  the  record  two  bills  of  exception;  one  to  the  introduc- 
tion of  the  receipts,  and  the  other  to  that  of  the  plats  of  survey.  The 
objection  to  the  receipts  is  based  on  two  grounds:  First,  want  of  proof 
of  the  signature  of  the  person  who  signed  them,  and  of  his  official  ca- 
pacity; Secondly,  admitting  them  to  be  genuine;  they  afford  no  evi- 
dence of  title  in  the  plaintiffs,  having  been  transferred  from  them,  by 
endorsement,  to  another  person.  As  it  regards  the  first  of  these 
grounds  of  opposition,  it  is  believed  that  it  may  be  assumed  as  an 
axiom,  that  officers  of  the  United  States  ought  not  to  be  held,  in  the 
exercise  of  authority  or  performance  of  the  duties  of  their  offices,  as 
foreign,  in  relation  to  the  citizens  or  public  officers  of  the  states  indi- 
vidually. Officers  appointed  by  the  power,  and  in  conformity  with 
the  principles  of  the  general  government,  are  officers  for  the  whole 
United  States  collectively,  and  for  each  state  separately,  so  far  as 
their  functions  relate  to  the  interest  of  the  states  separately,  or  that  of 
the  citizens  of  each  state,  and  quoad  haec,  they  are  officers  of  the  state, 
and  as  such  are  presumed  to  be  generally  known  and  recognised ;  for 
the  governed  ought  to  know  their  governors  and  the  authority  by 
which  they  act. 
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Considered  in  this  light,  their  acts  must  be  received  as  authentic, 
when  properly  certified;  and  where  they  are  not  bound  by  law  to 
keep  a  seal  of  office,  a  certificate  or  act,  under  their  sign  manual,  is 
sufficient  to  give  full  faith  and  credit  to  written  instruments  emana- 
ting from  them  in  their  official  capacity.  The  just  foundation  of  this 
entire  faith  and  credit  rests  on  the  testimony  of  public  officers,  in  re- 
lation to  matters  submitted  to  their  charge,  which  cannot  be  rejected^ 
except  on  suggestion  and  proof  of  fraud,  falsehood,  or  forgery.  We 
are  therefote  of  opinion  that  the  judge  a  ^uodid  not  err,  in  admitting 
the  receipts  of  the  receiver  of  public  moneys  for  the  United  States  on 
the  first  ground  of  opposition.  The  plats  of  survey  stand  on  the 
same  footing  with  the  receipts;  and  the  question  respecting  their  ad- 
missibility must  receive  the  same  solution. 

The  right  of  pre-emption  was  given  to  front  proprietors,  by  an  act 
of  congress,  passed  in  1811,  and  was  limited  to  three  years,  but  was 
afterwards  revived,  by  an  act  of  1820,  and  limited  to  two  years. 
Under  this  latter  act  the  plaintiffs  in  the  present  case  seem  to  have 
perfected  their  purchase,  and  thereby  acquired  title  from  the  United 
States.  What  may  be  the  legal  effect  of  the  endorsement  on  the 
receipts  which  they  held  for  payment  of  the  purchase-money  to  the 
United  States,  it  is  not  now  necessary  to  inquire;  being  clearly  of 
opinion  that  it  does  not  operate  a  transfer  of  their  title  to  the  land  for 
which  the  payment  was  made.  It  is  not  a  legal  conveyance  of  real 
estate,  either  in  form  or  substance;  it  does  not,  on  the  face  of  it,  pur- 
port to  be  such;  it  has  not  been  accepted  in  writing  by  the  endorsee. 
We  therefore  conclude  that  the  judge  a  quo  did  not  err  on  the  second 
ground  of  objection,  in  receiving  these  receipts  as  evidence  of  title  in 
the  appellees. 

Let  us  now  examine  the  defendant's  claim.  He  relies  on  a  right 
of  possession  and  a  right  of  property.  Having  been  more  than  a 
year  in  peaceable  possession,  he  has,  by  our  law,  acquired  the  right 
of  being  maintained  in  his  occupancy  against  all  persons  without  title, 
against  whom  his  possession  is  adverse;  but  this  right  must  yield  to 
title,  or  the  right  of  possession  of  those  under  whom  he  claims;  for  if 
they  have  not  legally  transferred  to  him  their  rights  entire,  he  can 
only  be  received  as  their  tenant  at  will  or  at  sufferance.  The  pos- 
session or  right  of  possession  of  the  ancestor  of  the  plaintiffs,  at  the 
time  of  the  execution  of  the  deed  sous  seinff  privi  depended  on  the 
extent  of  the  grant  under  which  he  held  the  land  fronting  on  the 
river;  this  did  not  embrace  within  its  limits  the  property  now  in  dis- 
pute, he  therefore  had  no  title  to  it;  consequently  no  constructive 
possession,  and  it  is  not  pretended  that  he  had  actual  seisin.  At  that 
period  he  liad  not  even  the  means  of  acquiring  title;  for  the  right  of 
pre-emption,  granted  by  the  act  of  1811,  was  lost  by  limitation  or 
prescription.  As  he  had  neither  title  nor  possession  at  the  time  of 
the  pretended  sale  to  the  defendant,  he  could  not  transfer  those  rights; 
the  appellant  is  therefore  not  a  possessor  under  him.  But  if  the 
act  of  sale  be  good  in  law,  and  binding  on  the  contracting  parties;  in 
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Other  words,  if  it  were  a  deed  completely  translative  of  title,  then  the 
title  subsequently  acquired  by  the  appellees,  under  the  act  of  con- 
gress of  1820,  ought  to  inure  to  the  benefit  of  the  defendant.  We  are, 
however,  of  opinion  that  the  plaintiffs  were  authorised  to  consider 
that  act  as  a  nullity.  It  is  literally  and  essentially  synallagmatic; 
the  obligations  created  by  its  very  terms  are  reciprocal  warranty  on 
the  part  of  the  seller;  and  promises  to  pay  the  price  in  instalments  by 
the  purchaser.  To  have  given  it  validity  in  its  origin,  it  was  neces- 
sary that  it  should  have  been  executed  in  as  many  originals  as  there 
are  parties  having  a  distinct  interest.  Civil  Code,  p.  306,  art.  227. 
There  is  no  evidence  that  it  was  thus  executed:  it  has  never  been 
signed  by  the  vendor,  although  it  contains  stipulations  on  his  part  to 
pay  the  price  of  the  thing  sold;  as  he  is  not  bound  by  it,  in  conse- 
quence of  withholding  his  signature,  the  other  contracting  party  may 
withdraw  his  consent  and  consider  the  act  as  null  and  void  in  tnith 
as  never  having  been  executed.  The  inherent  defect  arising  from 
want  of  duplicity  is  not  cured  by  execution  or  performance  by  the 
defendant,  of  his  obligations;  he  has  not  paid  the  price.  The  present 
case  differs  widely  from  those  cited  and  relied  on  by  the  appellant's 
counsel,  viz.,  Bradford's  Heirs  v.  Brown,  11  Martiriy  217;  Baudin  v. 
Roliff,  1  AT.  S.  165;  and  Oldham  v.  Croghan,  3  N,  S,  517. 

According  to  this  view  of  the  case,  it  is  seen  that  we  consider  the 
receipts  for  payment  of  the  price  of  pre-emption  claims  of  land,  as 
conferring  title  on  the  purchaser,  although  not  perfected  by  a  grant 
in  form.  So  the  courts  of  the  state  have  been  in  the  habit  of  receiv- 
ing as  evidence  of  title  certificates  of  the  commissioners  appointed  by 
the  government  of  the  United  States,  for  the  adjustment  and  settle- 
ment of  land  claims,  which  have  always  been  admitted  as  authentic 
documents.  , 

The  defendant's  claim  for  remuneration,  on  account  of  ameliorations 
or  improvement  on  the  disputed  premises,  was  properly  rejected  by 
the  court  below.  He  is  not  one  of  those  possessors  to  whom  our 
laws  accord  such  a  right:  he  knew  that  he  held  without  title,  for  he 
did  not  accept  that  intended  to  be  conveyed  by  the  ancestor  of  the 
plaintiffs,  either  expressly  or  tacitly,  by  paying  the  price  stipulated. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 

Eustisy  for  the  plaintiffs. 

Walts  and  Lobdelly  for  the  defendant. 


25'' 
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Shepherd  v.  Percy.     IV,  N.  S.  267. 

FIRST  District. 

This  case  turned  on  allegations  made  by  defendant  of  fraudulent 
contrivance  between  the  pbiintiff  and  Millaudon,  which  characterised 
as  void)  false  and  simulatedya  sale  of  certain  premises  which  plaintiff 
now  sought  to  enforce.  Decided,  an  agent  appointed  to  superintend 
the  sale  at  auction  of  an  insolvent's  estate  (such  was  Millaudon,  the 
real  purchaser)  cannot  become  a  purchaser. 

The  Court  say: — The  appellee  contends  that  the  appellant  has  no 
real  interest  in  the  cause,  as  he  purchased,  not  for  his  own  account 
but  for  that  of  Millaudon;  that  Millaudon,  as  he  was  one  of  the 
agents  of  the  sellers,  and  the  principal  one,  could  not  fairly  purchase 
that  property. 

The  district  judge  was  of  opinion  that  the  evidence  does  not  place 
the  plaintiff  in  the  situation  of  Millaudon's  agent,  that  he  is  personally 
bound,  and  is  at  most  only  conditionally  bound,  to  convey  to  Millau- 
don. 

On  this  part  of  the  case  we  think  the  judge  erred.  We  believe 
from  the  evidence,  and  the  reluctant  manner  in  which  the  plaintiff 
has  answered  the  interrogatories,  adds  much  to  the  belief,  that  Millau- 
don is  the  actual  purchaser,  and  that  the  plaintiff  consented  to  lend 
his  name  to  enable  Millaudon  indirectly  to  do,  what  they  believed 
he  could  not,  or  ought  not  to  do  directly. 

The  district  judge  has  concluded  that  a  sale  to  Millaudon  would 
have  been  good,  because  the  agreement,  under  which  he  was  ap- 
pointed a  commissioner,  takes  the  case  out  of  the  policy  and  reason 
of  the  law,  which  forbids  agents  to  purchase  the  property  of  their 
principals;  that  the  principals  had  so  limited  his  agency  that  he  could 
not  possibly  defraud  them;  the  hour  at  which  the  auctioneer  was  to 
strike  off  the  property  was  fixed,  and  Millaudon  could  not  quicken 
or  slacken  time. 

It  is  in  the  evidence  that,  although  the  time  could  not  be  quickened 
nor  slackened,  the  auctioneer  conceived  himself  so  much  under  the 
orders  of  the  commissioners,  as  to  ask  their  leave  to  cry  the  prop^ty 
a  little  longer. 

Chabaud,  Millaudon,  and  Henderson,  or  either  of  them,  were  to 
make  all  necessary  dispositions,  to  advertise  and  superintend  the  sale, 
prepare  the  deeds,  &c.;  and  the  commissioners  of  the  creditors  of 
Tricou  &  Son,  or  a  majority  of  them,  jointly  with  Millaudon,  (who, 
in  this  instance,  represented  alone  his  employers,)  were  the  judges 
of  the  solvability  of  the  makers  and  endorsers  of  the  notes  offered. 
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Henderson,  one  of  the  commissioners,  refused  his  assent  to  the 
sale.  It  is  not  shoum  that  Chabaud  interfered,  and  Millaudon  was 
empowered  to  act  alone.  In  passing  on  the  notes  offered,  neither 
Chabaud  nor  Henderson  could  have  any  agency. 

We  think  the  judge  erred  in  concluding  that  Millaudon's  agency 
was  so  limited,  that  he  could  not  defraud  his  employers. 

At  the  sheriff's  sale  235,000  dollars  were  bid,t.  e.,  90,000  dollars 
more  than  the  price  at  which  the  plaintiff,  or  rather  Millaudon, 
purchased. — Henderson,  Millaudon's  colleague,  was  of  opinion  the 
property  should  not  be  sold  for  less.  Had  not  Millaudon,  in  deter- 
mining to  become  the  purchaser,  placed  his  duty  and  his  interest  at 
variance,  it  is  not  unlikely  that  the  former  would  have  prevailed,  and 
the  property,  the  sale  of  which  he  had  pledged  himself  to  superintend 
for  the  benefit  of  the  concerned,  would  not  have  been  sacrificed. 

Millaudon  having  the  power  of  acting  alone  on  the  trust,  had  in 
our  opinion,  an  immense  latitude,  and  if  disposed  to  avail  himself 
of  it,  had  his  employer's  interests  perfectly  at  command. 

A  sale  of  a  property  exceeding  in  value  200,000  dollars,  when  put 
up  in  block,  must  find  a  purchaser  within  a  very  limited  circle;  119 
slaves  sold  individually,  and  exhibited  to  the  bidders,  may,  perhaps, 
bring  a  higher  price  than  when  put  up  in  a  lot. 

Millaudon  had  the  advantage  over  other  bidders,  that  on  the  part 
of  his  employers,  at  least,  there  would  be  no  very  rigid  inquiry,  into 
the  solvability  of  the  maker,  or  endorser  of  the  notes,  he  might  offer 
if  he  purchased.  For  of  this,  he  was  the  only  judge.  He  offered 
himself  as  an  endorser,  and  we  think  that  whatever  may  be  his  solva- 
bility, he  had  no  authority  to  sit  in  judgment  on  it 

Perhaps  as  he  was  joined  to  two  other  individuals,  one  of  whom 
dissented  from  the  sale,  and  either  had  a  power  to  act  alone,  he  might 
have  declined  to  act  and  purchased  at  a  sale  superintended  by  the 
third  alone. — This  third  person,  Chabaud,  does  not  appear  to  have 
acted;  but  if  he  had,  he  could  not  have  given  perfection  to  the  sale; 
for  he  was  not  authorised  to  judge  of  the  solvabilities  of  the  persons, 
whose  names  were  on  the  notes  offered.  As  to  this,  the  defendant, 
and  his  coproprietors  had  given  no  authdrity  to  any  one  but  Millau- 
don.— Cur.  FhiL  Com.  Terr.  Factores; Poihier  Vente^no.  13;  Civil 
Code,  349,  art.  14;  Harrod  ei  al.  v.  Norris's  Heirs,  11  Martin^  297. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  that  there, 
be  judgment  for  the  defendant,  with  costs  in  both  courts. 

Grymes  and  Seghers^  for  the  plaintiff. 

DeniSy  for  the  defendant. 
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Ory  V.  Winter.    IV,  N.  S.  277. 

A  note  made  in  another  state  is  governed  by  the  laws  of  that  state,  although  endorsed  to 

a  citizen  of  this. 
Under  a  plea  of  error,  evidence  may  be  given  that  an  account  which  the  maker  had 

against  the  payee,  was  omitted  in  the  settlement,  on  which  the  note  was  given. 
If  a  tutor  take  a  note  in  his  own  name  for  moneys  duo  the  minor,  a  debt  due  by  the 

tutor,  in  his  own  right,  may  be  offered  as  a  defence  to  it. 

THIRD  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  case  was  heard  last  June,  and  judgment  pronounced  at  that 
term.  Doubting  the  correctness  of  our  former  judgment,  we  granted 
a  rehearing,  and  the  case  has  been  argued  again,  and  has  received 
all  the  elucidation  of  which  we  believe  it  is  susceptible. 

The  action  was  instituted  on  a  promissory  note  made  at  Natchez, 
payable  to  one  Lloyd  Gilbert,  and  by  him  endorsed  to  the  plaintiff 
and  appellee. 

It  is  shown  by  a  statute  of  the  state  of  Mississippi,  that  the  maker 
of  a  note,  in  that  state,  may  set  up  any  equitable  defence  against  a 
bona  fide  endorsee,  which  he  could  offer  against  the  payee.  Laws 
of  Mississippi,  464. 

The  first  question  in  the  cause  is,  by  what  laws  should  this  contract 
be  governed?    The  plaintiff  contends  that,  as  the  note  was  endorsed 
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in  this  state,  and  to  a  citizen  of  it,  the  rights  of  the  parties  must  be 
ascertained  by  the  laws  of  Louisiana. 

We  are  clearly  of  opinion  it  should  not  That  the  validity  of  a 
contract  must  be  ascertained  in  relation  to  the  laws  of  the  country 
where  it  is  made,  is  a  rule  as  well  known,  and  of  as  frequent  amplica- 
tion in  this  court  as  any  other  we  act  under.  We  see  nothing  in  the 
circumstance  of  the  rights  of  one  of  the  parties  being  transferred  to  the 
citizen  of  another  state,  which  can  take  the  case  out  of  the  general 
principle.  The  argument  which  attempts  to  do  so,  takes  for  granted 
the  note  was  negotiable,  in  our  understanding  of  the  term,  though 
the  very  object  of  the  statute  was  to  take  from  it  that  character.  Tfeis 
is  not  the  case  of  a  citizen  of  one  state  claiming  rights  in  opposition 
to  those  set  up  by  a  third  party,  under  a  contract  made  in  pursuance 
to  the  laws  of  another  country.  It  is  a  demand  made  under  an  agree- 
ment entered  into  in  a  foreign  state,  and  consequently  the  party  claim 
ing  rights  under  it  must  take  it  with  all, the  limitations  to  which  it 
was  subject  in  the  place  where  it  was  made,  and  that  although  he  be 
one  of  our  citizens. 

But  this  is  the  least  difficulty  the  case  presents.  The  two  principal 
points  in  the  cause  are,  first,  to  the  right  of  the  defendant  to  offer  the 
defence  relied  on,  under  the  pleadings;  secondly,  to  the  insufficiency 
of  the  proof  to  make  good«that  defence,  supposing  it  admissible. 

The  defendant  pleaded: 

That  the  note  sued  on,  was  given  in  error,  in  settlement  of  accounts 
with  the  payee,  Lloyd  Gilbert,  and  riiould  only  have  been  given  for 
the  sum  of  840  dollars. 

Under  this  plea,  depositions  of  sundry  witnesses  were  offered  in 
evidence,  to  show  that  an  account  which  the  defendant  had  against 
the  payee  was  omitted  in  the  settlement  The  plaintiff  objected  to 
this  proof  being  received,  because  the  fact  was  not  put  at  issue  by 
the  pleadings.  The  court  below  sustained  the  objection;  and  gave 
as  a  reason  for  doing  so,  that  pleas  should  be  so  certain  that  the 
opposite  party  might  be  apprised  of  the  nature  of  the  defence  set  up, 
and  of  the  proof  that  will  be  probably  introduced. 

One  of  the  most  valuable  features  of  our  jurisprudence,  is  the  sim- 
plicity with  which  parties  are  permitted  to  bring  their  rights  before 
the  tribunals  of  justice.  Those  technicalities  which,  in  other  countries, 
embarrass  and  obstruct  the  progress  of  justice,  are  unknown  to  it. 
All  it  requires  is,  that  each  party  should  allege  his  grounds  of  attack 
or  defence  so  specially,  that  the  adversary  shall  not  be  taken  unawares, 
by  matters  springing  up  on  the  trial  of  which  he  was  not  apprised 
by  the  pleadings;  and  that  the  judgment  which  may  be  rendered  on 
the  issue  joined,  will  enable  him,  against  whom  it  has  been  given,  to 
protect  himself  by  the  plea  of  res  judicaiOy  should  a  subsequent 
demand  be  made  for  the  same  thing. 

These  are  the  only  rational  objects  to  be  attained  by  pleading 
specially;  and  no  matter  what  may  be  the  nature  of  the  suit,  or  the 
defence  opposed  to  it,  the  rules  just  mentioned  furnish  the  proper  test 
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by  which  the  legality  of  the  party's  allegations  may  be  ascertained. 
A  good  deal  of  the  argument  addressed  to  us  by  the  counsel  of  the 
appellee,  went  to  show  that  the  plea  offered  was  nothing  more  or  less 
than  a  plea  in  compensation,  and  should  have  all  the  certainty  of 
time  and  circumstance  which  a  defence  of  that  nature  requires.  We 
do  not  think  this  plea,  in  substance,  one  of  compensation;  for  a  debt 
existing  anterior  to  the  time  when  a  note  was  given  on  settlement  of 
accounts,  may  be  pleaded  as  a  diminution  of  the  original  debt,  as 
well  as  offered  in  compensation  of  the  claim  evidenced  by  the  note. 
But  under  whatever  name  offered,  it  should  have  that  certainty 
which  will  enable  the  party  to  whom  it  is  opposed,  to  know  what  is 
opposed  to  him,  and  to  protect  him  against  another  demand  for  the 
same  cause. 

That  the  pleadings  in  this  action  would  afford  the  plaintiff  complete 
protection,  if  sued  again  for  the  same  thing,  we  have  no  doubt. 

The  defendant  avers,  the  note  was  given  in  error,  on  a  settlement 
of  accounts;  that  it  should  have  been  for  840  dollars,  instead  of  2843 
dollars.  This  plea  in  substance  admits,  that,  allowing  the  defendant 
credit  for  all  claims  which  he  had  against  the  plaintiff,  previous  to 
the  execution  of  the  instrument  sued  ou,  there  would  still  be  a  balance 
due  to  the  latter  of  840  dollars.  Should  a  subsequent  suit  be  brought 
for  any  debt  existing  anterior  to  that  date,  this  judgment  could  be 
successfully  opposed  to  it:  for  as  the  defence  includes  all  demands, 
there  are  of  course  none  left  for  future  litigation.  The  Spanish  writers 
consider  this  mode  of  pleading;  as  that  by  which  the  party  against 
whom  judgment  was  given,  would  be  most  effectually  secured  against 
other  actions  for  the  same  matters  and  things.  And  a  law  of  the 
Pariidaa  tells  us,  that  if  the  plaintiff  claim  a  thing  generally,  and 
fail  in  his  proof,  he  can  never  after  renew  his  .suit  for  the  same  thing; 
for,  by  setting  up  a  general  claim  he  includes  all  others  he  may  have 
to  it.  Part.  3,  tit,  2,  ley  25;  Curia  Phillipiea,  p.  Insect.  11,  verbo 
Libehy  no.  7. 

But  the  very  circumstance  of  the  answer  being  so  general  in  its 
nature,  as  to  enable  the  plea  of  res  judicata  to  be  easily  supported, 
is  the  principal  cause  why  the  other  object  required  in  pleading  has 
not  been  so  well  attained.  It  certainly  would  have  been  more  formal, 
and  wje  may  add  more  correct,  to  have  given  the  particular  grounds 
which  had  occasioned  the  error  in  the  settlement  But  ad  the  only 
reason  for  requiring  this  exactness,  (in  the  point  of  view  in  which 
we  are  now  considering  the  rule,)  is  to  guard  against  surprise;  if  it 
appears  from  the  circumstances  attending  the  progress  of  the  cause 
in  the  court  below,  that  in  point  of  &ct  the  plaintiff  was  not  surprised, 
but  had  ample  information  of  the  grounds  on  which  the  defendant 
claimed  a  deduction,  we  do  not  think  the  latter  should  entirely  lose 
his  claim,  or  be  turned  round  to  litigate  it  in  another  action.  It  would 
be  permitting  the  plaintiff  to  use  that  as  a  sword  which  was  given 
him  as  a  shield.  Now  it  is  most  conclusively  shown,  by  the  fact  of 
taking  depositions  to  support  the  defence  long  before  the  trial,  at  the 
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taking  of  which,  the  plaintiff  by  his  counsel  attended,  that  he  was 
fully  apprised  of  the  grounds  on  which  the  defendant  reUed.  In  the 
case  of  Ralston  t^.  Barclay,  decided  in  this  court,  where  the  pleadings 
were  more  informal  than  those  now  under  consideration,  it  was  held, 
that  as  the  record  showed  the  counsel  for  defendant  had  perfect 
knowledge  of  the  charge,  they  were  called  on  to  contest,  the  evidence 
would  not  be  excluded,  though,  without  circumstances  which  estab- 
lished this  knowledge,  the  proof  could  not  have  been  received.  By 
the  rules  of  the  Spanish  jurisprudence,  if  the  allegations  in  the  plead- 
ings were  too  general,  either  party  had  the  right  to  require  that  the 
particular  grounds  on  which  his  adversary  relied  should  be  set  forth. 
It  is  unnecessary  for  the  decision  of  this  cause,  and  consequently 
would  be  improper,  for  us  to  say,  whether  that  rule  be  still  in  forca 
here;  but  its  equity  is  most  manifest;  for  there  may  be  as  much 
injustice  done  by  surprising  a  party  at  the  moment  of  trial,  with  such 
an  objection,  as  by  permitting  evidence  to  be  received,  of  which  the 
pleadings  did  not  give  sufficient  notice.  6  Martin^  649;  Febrero,  p. 
2,  lib,  3,  cap.  1,  sect,  2,  no.  100. 

It  is  next  urged  this  proof  should  not  have  been  received,  because 
the  debt  was  not  one  that  could  have  been  set  off  against  the  plaintiff's 
claim,  and  consequently  there  was  no  error  in  not  including  it  in  the 
settlement. 

This  depends  on  the  understanding  of  the  parties  at  the  time  the 
note  was  made.  If  it  was  their  intention  this  amount  should  be 
deducted,  and  it  was  not  done,  there  was  error.  The  tutor  novated 
the  debt  by  taking  a  negotiable  note  in  his  own  name.  He  was  acting 
within  the  powers  conferred  on  him  by  law  in  doing  so,  and  if  the 
conditions  on  which  he  agreed  to  this  novation,  were  omitted  by 
mistake,  the  party  suffering  has  the  right  to  have  the  mistake  cor- 
rected. Whether  a  novation  thus  made  is  binding  on  the  minors,  is 
a  question  which  need  not,  or  could  not  be  settled  here,  but  as  it 
respects  the  tutor,  there  cannot  be  a  doubt  but  that  he  is  bound  by  it. 
He  is  also  bound  by  all  the  stipulations  on  which  he  agreed  in  the* 
first  instance  to  accept  it.  If  he  is  not,  then  the  defendant  is  not  in 
any  way  responsible  on  the  note.  The  whole  agreement  is  binding, 
or  the  whole  is  void.  Fothier  on  Obligations,  537;  Dig.  liv.  46, 
at.  2;  liv.  20,  no.  1. 

We  see  no  error,  therefore,  in  the  former  judgment  of  the  court, 
except  in  pronouncing  final  judgment.  As  the  evidence  was  excluded 
below  the  cause  should  have  been  remanded  to  give  the  plaintiff 
the  opportunity  of  offering  proof  to  show  the  defence  unfounded. 

It  is,  therefore,  ordered,  adjudged  and  decreed;  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  it  is  fur- 
ther ordered,  adjudged  and  decreed  that  this  case  be  remanded  for  a 
new  trial,  the  appellee  paying  the  costs  of  this  appeal. 

Cumllier,  for  the  plaintiff. 

Porter  and  Workman^  for  the  defendant. 


300  SUPREME  COURT. 


Debuys  &  Longer  v.  Johnson.     IV,  N.  S.  286. 

THIRD  District. 

The  defendant  on  whom  citation  has  been  irregularly  made,  waives 
the  objection  resulting  therefrom,  if  he  goes  to  trialwithout  relying 
on  it. 

The  acceptor  of  a  bill  of  exchange  has  no  right  to  go  into  the  con- 
sideration between  the  drawer  and  drawee. 


Davis  V.  Hampton.     IV,  N.  S.  288. 

Purcbofling  a  horse  that  has  been  stolen,  in  market  overt,  does  not  give  a  right  to  him 
unless  there  be  three  years  possession  following  the  sale. 

SECOND  District. 

MAaTiNy  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  a  horse  which  was  stolen  from  him  in  the  state 
of  Mississippi,  now  in  the  defendant's  possession^ot  the  value  thereof. 
The  defendant  pleaded  the  general  issue,  and  that,  admitting  the  fact 
as  stated  by  the  plaintiff,  still,  as  the  defendant  is  the  bond  fide  ovm&t 
and  possessor  of  the  horse,  having  purchased  him  openly  and  pub- 
licly of  a  horse  jobber,  in  the  public  highway,  the  defendant  is  at  all 
events  entitled  to  receive  the  price  paid  for  the  horse. 

The  plaintiff  had  judgment  for  the  horse,  but  was  decreed  to  reim- 
burse the  price.    He  appealed. 

His  counsel  urges,  the  judge  a  quo  erred  in  decreeing  the  payment 
of  the  price.  He  urges  that  the  old  Civil  Code,  488,  art.  75  and  76, 
gives  title  to  the  possessor  of  a  chattel,  after  a  possession  of  three 
years,  unless  it  has  been  stolen;  in  which  case  the  former  owner  can 
only  recover  it  on  paying  the  price  paid,  if  it  has  been  bought  in  a 
public  market  or  from  a  person  dealing  in  similar  commodities.  He 
contends  it  is  only  after  a  possession  of  three  years  that  the  purchaser 
may  demand  the  price;  and  that  the  isolated  fact  of  the  defendant's 


MARCH  TERM,  1826.  301 

[DaTis  V.  Hampton.] 

vendor  having  sold  the  horse  now  claimed,  with  others  at  the  same 
time,  does  not  constitute  him  a  vendor  of  horses.  It  is  insisted  that 
a  contrary  construction  would  repeal  the  article  of  the  Code,  by  ma- 
king it  a  dead  letter;  as  the  plaintiff  would  then  be,  in  every  case, 
compelled  to  refund  the  purchase-money,  and  would  result  in  the 
singular  anomaly  that  the  recovery  of  stolen  property  would  be  ren- 
dered harder  than  that  of  property  lost  by  carelessness  or  accident. 
The  circumstance  of  the  two  articles  cited  being  placed  under  the  title 
of  prescription,  is  presented  as  one  that  supports  the  conclusion,  and 
it  is  said,  the  two  articles  being  connected  by  the  conjunction  6u/, 
ought  not  to  be  divided. 

The  appellee's  counsel  consider  the  76th  article  as  positive,  and 
unconnected  with  the  preceding. 

We  are  of  opinion  the  district  judge  erred.  The  75th  article  pro- 
vides, <Uhat  if  a  man  has  had  a  public  and  notorious  possession  of  a 
movable  thing  during  three  years,  in  the  presence  of  the  person  who 
claims  the  property  of  the  thing;  said  person  being  a  resident  of  the 
territory,  is  presumed  to  have  known  the  circumstance  of  the  posses- 
sion, and  the  property  becomes  vested  in  the  possessor,  unless  the 
thing  has  been  stolen." 

Article  76 :  "  But,  however,  if  the  thing  stolen  hjus  been  purchased 
by  the  possessor,  at  a  public  market,  at  a  fair,  or  auction,  or  from  a 
person  dealing  in  similar  commodities,  the  former  possessor  can  only 
obtain  possession  of  the  thing  by  paying  the  possessor  the  purchase- 
money." 

The  last  article  appears  to  us  most  intimately  connected  with  the 
preceding,  of  which  it  is  a  modification.  It  begins  by  the  words, 
buty  however;  the  definite  article  precedes  the  substantive  thing. 
The  thing;  what  thing?  Evidently  that  just  spoken  of;  that  of  which 
there  has  been  a  possession  of  three  years. 

According  to  the  construction  contended  for  by  appellee's  counsel, 
the  sale  of  stolen  property  would  be  vastly  facilitated;  as  the  former 
owner  would  be  without  a  remedy  as  soon  as  the  thief  effected  a  sale. 
Thus  a  horse  thief,  if  he  was  for  a  while  successful,  would  be  a  dealer 
in  horses,  and  would  forever  preclude  the  person  the  horse  was  stolen 
from,  if  he  effected  a  sale  of  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  annulled,  avoided  and  reversed;  and  that  there  be  judgment,  that 
the  plaintiff  recover  the  horse;  and  in  default  thereof,  the  sum  of  one 
hundred  and  fifteen  dollars,  with  costs  in  both  courts. 

Nicholas,  for  the  plaintiff. 
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Thorn  &  fDo.  v.  Morgi^n  d  al.    JY,  N.  S.  3d£. 

A  conveyance  made  by  a  cHizen  of  this  state,  id  New  York,  though  valid  by  the  laws  of 

that  state,  10  void  here,  if  made  in  tiempo  inhahiL 

FIRST  District 

Mathews,  J,,  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiffs  sue  to  recover  a  house  and  lot  described 
in  their  petition  as  owners,  under  a  title  derived  from  John  W.  Oddie, 
an  insolvent.  The  sheriff  of  the  parish  of  Orleans,  Clark  the  syndic 
of  the  creditors  of  the  insolvent,  and  Brand  the  builder  of  the  house^ 
ar^  made  defendants.  The  judgment  of  the  court  below  is  favorable 
to  the  claim  of  the  plaintiffs,  but  subjects  the  property  to  the  privilege 
of  the  builder. — Both  parties  seem  to  be  dissatisfied  with  the  judg- 
ment below,  and  have  appealed. 

From  the  view  which  we  have  taken  of  the  cause,  it  is  unnecessary 
now  to  examine  the  claims  or  pretensions  of  any  of  the  defendant$^ 
except  that  of  Clark  in  his  capacity  of  syndic,  representing  the  mass 
of  creditors  of  the  insolvent.  The  act  under  which  the  plaintiffs  claim 
title  is  attacked  on  the  ground  of  legal  fraud  as  having  been  executed 
by  the  insolvent  at  a  time  when  he  was  in  failing  circumstances.  It 
was  made  in  the  state  of  New  York,  and  however  valid  it  may  be 
under  the  laws  of  that  state,  there  are  circunastances  shown  in  th« 
present  case,  which  subject  it  to  the  Control  of  our  state  laws.  The 
insolvent  was  a  resident  of  New  Orleans;  went  to  New  York,  exe- 
c^ted  the  title  for  the  property  in  dispute  in  due  form  to  the  plaintiffs, 
and  in  one  month  afterwards  attempted  to  avail  himself  of  the 
benefit  of  the  insolvent  laws  of  that  state;  returned  to  New  Orleans 
and  made  a  cessio  bonorum  in  pursuance  of  our  laws  in  such  cases 

frovided.  All  these  things  were  done  in  the  course  of  six  months, 
t  was  admitted  by  the  counsel  for  the  plaintiffs,  that  a  debtor  could 
not  legally  and  honestly  go  frojn  this  state  iuto  another,  and  there 
dispose  of  his  property  to  the  prejudice  of  the  mass  of  his-creditors, 
under  the  sanction  of  foreign  laws.  Such  an  act  is  infraucUm  legum 
nosirumy  and  ought  not  to  be  tolerated.  Subjecting  the  decision  of 
the  present  case  entirely  to  the  laws  of  the  state  of  Louisiana,  it  offers 
little  diflSculty.  We  are  clearly  of  opinion,  that  the  transfer  was 
made  by  Oddie  to  the  plaintiffs  in  (tempo  inhabil^dX  a  time  when  he 
was  unable  to  pay  all  his  debts,  and  when  his  property  ought  to  have 
been  considered  a  common  pledge  to  all  his  creditors,  according  to 
the  rank  and  privilege  of  their  claims.    This  case  differs  but  little 


MARCH  tERM,  1826.  803 

[Thorn  &  Co.  v,  Morgan  et  a/.] 

from  the  case  of  Kenner  et  al,  v.  Brown,  3  Martin,  270;  and  the  case 
of  Ritchie  et  al,,  Syndics,  v.  Sands  et  a/.,  Syndics,  1 0  Ibid,  704.  In 
the  first,  a  mortgage  given  by  a  person  who  was  in  failing  circum- 
stances to  a  creditor,  intended  to  favor  him  to  the  prejudice  of  the 
mass  of  the  creditors,  was  declared  null;  in  the  other  a  sale  wa3  set 
aside,  on  account  of  having  been  made  In  fraud  of  creditors.  The 
attempt  made  by  Oddie,  to  avail  himself  of  the  insolvent  laws  of 
New  York,  not  more  than  one  month  after  he  had  conveyed  the  pro- 
perty now  in  dispute  to  the  plaintiffs,  is  such  evidence  of  his  inability 
to  pay  all  his  debts,  as  to  show  clearly,  that  he  was  insolvent  at  the 
time  he  executed  the  deed  of  conveyance. — Then  all  his  property 
was  a  common  pledge  of  his  creditors,  and  no  part  of  it  could  be 
legally  transferred  to  any  one  of  them  to  the  prejudice  of  the  rest. 
The  deed  is  voidable  according  to  the  acts  of  1818,  and  1817,  as  it 
is  by  every  principle  of  our  laws  relating  to  insolvency. 

It  is,  therefore,  ordered^  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  sale  of  the  property 
mentioned  in  the  petition  by  John  W.  Oddie  to  the  plaintiffs,  be 
annulled  and  made  void;  and  it  is  further  ordered,  adjudged  and 
decreed,  that  the  cause  be  remanded  to  the  district  court,  with  direc- 
tions to  cumulate  the  same  with  the  proceedings  in  concurso  of  John 
W.  Oddie  v.  His  Creditors,  reserving  to  the  parties  in  the  suit,  other 
than  the  plaintiffs,  the  right  to  assert  their  claims  on  the  property 
according  to  law.    The  plaintiffs  paying  costs,  in  both  courts.  . 

Morse,  for  the  plaintiffs. 

Ripley,  Watts  and  Lobdtll,  for  the  defendaiits. 


Caire  t\  Bank  of  Louisiana.     lY,  N.  S.  295. 

FIRST  District. 
•  Held,  under  the  chapter  of  this  bank  it  is  not  botitid  to  pay  the 
expense  of  sealing  the  bonds  of  the  state,  which  are  directed  to  be 
subscribed  by  the  governor,  countersigned  by  the  treasurer  and 
delivered  to  the  defendant  in  payment  of  the  portion  of  the  state,  in 
the  bank's  capital  stock.  He  who  is  bound  to  give  an  instrument  in 
writing,  is  bound  to  subscribe  and  seal  it,  if  necessary.  The  notary 
is,  by  law,  paid  by  the  vendee:  but  the  costs  of  the  act  include  nothing 
which  the  vendor  is  to  perform  personally,  or  by  his  attorney. 
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Spraggins  v.  White's  Executors.     IV,  N.  S.  297. 

COURT  of  Probates  of  New  Orleans. 

Courts  have  the  power  ex  officio  to  send  causes  before  referees, 
under  the  acts  of  the  Legislative  Council,  1804, 6;  1805,256;  Caulker 
V.  Banks,  3  AT.  iR  532. 


Lafarge  v.  Ripley.     IV,  N.  S.  303. 

FIRST  District. 

A  party  interrogated  on  facts  and  articles,  cannot  by  his  answer, 
make  the  copy  of  an  instrument  evidence,  without  accounting  for 
the  loss  of  the  original. 

Nor  make  conversation  between  himself  and  a  third  party,  in  the 
absence  of  his  adversary,  evidence  against  the  latter. 


Dennison  &  Commaire  v.  Nicholson.     IV,  N.  S.  308. 

FIRST  District. 

Quasrey  if  goods  were  consigned  to  M'Coy  &  Scallan,  and  were 
sold  at  auction  by  a  firm  of  auctioneers  called  M'Coy  &  Co.,  whereof 
M'Coy  was  also  a  partner,  and  payment  made  by  the  purchaser  at 
auction,  to  M'Coy,  is  this  payment  to  M'Coy  acting  in  a  separate 
capacity,  a  payment  to  the  house  of  which  he  is  a  member,  the  con- 
signees of  these  goods? 
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Wall  V.  Hampton  et  aL     IV,  N.  S.  310. 

SECOND  District. 

A  verdict,  on  facts  submitted,  that  an  instrument  was  obtained 
« through  fraud  or  error/'  without  saying  it  was  obtained  through 
either  absolutely j  is  void  for  uncertainty. 


Ferguson  v.  W.  &  D.  Flower.     IV,  N.  S.  312. 

Partoera  in  tteamboatB,  reBtdin;  in  Louisiana,  are  bound  in  $oUdo  for  neoenaries  fur- 
nished the  boat,  in  a  oountrj  where  the  law  creates  that  obligation. 

FIRST  District 

PoRTEXy  J;,  delivered  the  opinion  of  the  court. 

The  defendants,  citizens  of  Louisiana  and  residents  of  this  state, 
were  sued  as  owners  of  the  steamboat  Washington,  for  supplies  fur- 
mdied  at  Louisville,  in  the  state  of  Kentucky. 

They  pleaded,  1.  The  general  issue.  2.  That  they  only  owned  one- 
eighth  of  the  boat,  and  could  not  be  made  responsible  beyond  the 
share  which  they  had  in  her.  Judgment  was  given  against  them  for 
the  whole  amount,  on  the  ground  that  the  contract  was  entered  into 
at  a  place  where  the  common  law  prevailed. 

The  case  of  Carrcril  v.  Waters  arose  under  a  contract  entered  into 
in  this  state,  and  was  decided  on  the  provision  in  the  Code  respecting 
particular  partnerships.  The  whole  doctrine  has  been  examined  in 
the  argument  of  this  case,  but  it  would  be  improper  to  follow  the 
counsel  through  it,  for  the  cause  must  be  determined  on  particular 
grounds.     9  Martin^  500. 

It  is  proved  in  evidence,  that  by  the  laws  of  Kentucky,  where  the 
necessaries  were  furnished  for  this  boat,  part  owners  of  steamboats 
are  responsible  for  the  whole  of  the  supplies.  This  evidence  is  given: 
without  qualification,  and  has  been  received  without  any  interrogato- 
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ries  being  put  to  the  witnesses;  whether  it  is  by  the  common  law  or 
by  particular  regulations  of  that  state,  that  one  owner  can  be  called 
on  for  the  whole  of  the  debts  contracted  on  a  voyage.  As  the  testi- 
mony appears  on  record,  the  duty  of  the  court  is  very  simple  and 
plain,  and  the  judgment  of  the  district  court  must  be  affirmed,  with 
costs. 

Whittlesey  J  for  the  plaintiff. 

Henneriy  for  the  defendants. 


Hicks  V.  Duncan  et  al.    IV,  N.  S.  314. 

An  attorney  for  an  absent  debtor  may  be  heard  in  court,  although  no  property  ia  attached. 
AflSdavits  made  before  a  notary  public  in  New  York,  are  not  sufficiently  authenticated 
by  the  seal  of  the  notary. 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

On  a  writ  of  attachment,  several  persons  were  summoned  as  gar- 
nishees, none  of  whom  admitted  he  had  any  property,  or  was  indebt- 
ed to  the  defendants.  One  of  the  garnishees,  however,  stated,  he  had 
drawn  bills  on  them,  and  his  being  a  debtor  or  creditor  depended  on 
the  fate  of  these  bills,  which  was  as  yet  unknown. 

The  court  appointed  an  attorney  to  defend  the  interest  of  the  de- 
fendants, and  this  gentleman  prayed  that  the  writ  of  attachment 
might  be  set  aside,  as  the  plaintifi*  had  not  annexed  a  sufficient  affi- 
davit to  his  petition. 

This  was  refused,  the  court  being  of  opinion  that  as  the  sheriff's 
return  did  not  show  that  any  property  was  attached,  the  defendants 
were  not  in  court,  and  no  order  could  be  made  for  or  against  them. 

From  this  decision  the  attorney  appealed. 

The  court  having  (either  on  the  motion  of  the  plaintiff's  counsel, 
or  without  their  objection)  appointed  an  attorney  to  defend  the 
interests  of  the  defendants,  it  became  his  duty  to  take  all  the  measures 
he  might  have  legally  taken,  if  appointed  by  them.  For  if  that  be 
not  the  case,  for  what  purpose  was  he  appointed?  His  appointment 
was  not  premature,  for  it  might  have  been  made  before  the  suit  was 
brought.    Civil  Code,  14,  art.  8. 

The  answer  of  the  garnishee  who  considered  himself  a  debtor  or 
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creditor  of  the  defendants,  according  to  the  fate  of  his  bills,  which 
was  as  yet  unknown,  bound  in  his  hands  whatever  he  might  owe  to 
the  defendants,  in  case  of  the  due  honor  of  the  bills,  and  it  was  im- 
portant to  the  defendant  to  loosen  the  garnishee's  hands,  if  the  note 
on  which  he  was  summoned  had  irregularly  issued.  The  attorney, 
in  our  opinion  ought  to  have  been  listened  to  when  he  offered  to 
show  this.  In  doing  so,  the  court  could  do  no  injury,  but  would  rather 
do  a  benefit  to  the  plaintiff;  for  an  illegal  attachment  could  have  no 
effect,  and  the  sooner  it  was  dissolved  was  certainly  the  better  for 
him. 

There  were  two  affidavits  annexed  to  the  petition,  one  from  the 
plaintiff,  made  before  a  notary  public  in  the  city  of  New  York; 
another  by  the  plaintiff's  agent  here. 

The  first  was  not  duly  authenticated;  the  signature  and  seal  of  the 
notary  being  verified  by  those  of  the  clerk  of  the  city  and  county. 
Of  these,  the  courts  of  this  state  have  no  better  judicial  knowledge 
than  of  the  notary's.  The  affidavit  is  silent  as  to  the  commorancy  of 
the  defendants. 

The  agent's  affidavit  lacks  the  assertion  of  his  knowledge  of  what 
he  swears  to;  he  speaks  of  his  belief  only.  This  heretofore  sufficed. 
1  K  S.  98. 

But  now  the  statute  requires  the  agent  to  swear  from  his  own 
knowledge.    Code  of  Practice,  244.* 

We  think  the  attachment  issued  irregularly. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  the  attach- 
ment set  aside;  and  the  plaintiff  to  pay  costs  in  both  courts. 

Fierce,  for  the  plaintiff. 

Slrawbridgej  for  the  defendants. 

•  This  is  the  first  time,  it  is  thought,  that  the  Code  of  Practice  is  referred  to  in  the 
reports.  This  statute  (if  it  may  be  so  called,  as  was  the  old  Civil  Code,)  received  legisla- 
tive sanction  on  the  12th  of  April,  1824,  but  owing  to  some  delay  in  the  contractor  for 
printing  and  publishing  it,  its  promulgation  was  deferred  for  more  than  a  year:  thus,  it 
was  only  on  the  3d  of  October,  1825,  that  this  was  done  in  the  Parish  of  Rapides. 
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United  States  et  dL  v.  Hawkins'  Heirs.     IV,  N.  S.  3 1 7. 

A  judgment  against  two,  without  st&tingf  the  parties  are  ooodemned  tn  mMdo^  maker 
each  responsitile  for  hia  mri/e  share. 

Judgments  are  presamed  to  follow  the  obligation  they  enforce.  Bat  when  the  prayer  il^ 
the  petition  does  not  fallow  the  ohUgation,  this  presamption  does  not  etist. 

Bail  are  not  responsible  tn  seitdo,  anleas  in -case  of  insolvency  of  one  of  thenit  or  unlesr 
when  sued,  they  fail  to  claim  the  benefit  of  division^ 

The  service  under  a  writ  ofJi,fa,  does  not  divest  the  debtor  of  the  property  seited. 

A  seixure  of  land  gives  no  preferenee  over  other  creditors. 

The  United  States  have  not  a  preference  in  an  insolvent  estate  above  the  Oortgafe  cre- 
ditor. 

According  to  the  technical  rales  of  the  law  of  liooisiana,  the  mortgagee  has  a  right  io4ie 
property  of  the  mortgaged;  and  there  is  no  difference  between  his  claims  when  opposed 
to  the  United  States,  and  tliose  of  a  mortgagee  at  common  law. 

COURT  of  Probates  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  proceeds  of  the  property  left  by  the  deceased  not  being  suf- 
ficient to  pay  all  the  creditors,  the  tutrix  of  the  minor  heirs  filed  a 
tableau  of  distribution,  in  which  she  affixed  a  certain  rank  to  several 
mortgage  and  privilege  creditors.  Opposition  was  made  to  the 
homologation  of  the  tableau,  and  after  hearing  the  parties,  the  court 
of  probates  confirmed  it  in  part,  and  modified  it  in  respect  to  some 
of  the  creditors  by  whom  it  had  been  opposed. 

From  that  decree  this  appeal  was  taken. 

The  parties  now  contesting  before  the  court,  are:  1.  Elliot,  who 
by  virtue  of  a  judgment  and  execution  issued  thereon,  levied  on  pro- 
perty of  the  estate  during  the  life  of  Hawkins,  claims  to  be  paid  in 
preference  to  all  others.  2.  The  United  States,  who  assert  a  right 
to  priority  of  payment  out  of  the  funds  in  the  hands  of  the  adminis- 
trator of  the  estate,  for  a  balance  due  by  the  deceased  as  navy  agent. 
3.  Wilkinson,  to  whom  Hawkins  gave  bond,  secured  by  special  mort- 
gage, on  part  of  the  property  of  the  deceased. 

As  Elliot  insists  his  claim  is  higher  than  all  others,  we  will  first 
examine  it. 

The  judgment  in  which  it  originates,  was  rendered  against  tlie 
deceased  and  one  Hector  McLean  who  were  bail  for  Beale,  against 
whom  Elliot  had  commenced  an  action,  and  it  is  in  the  following 
words:  "Judgment  to  be  entered  in  favor  of  the  petitioner  against 
the  defendants  as  bail  aforesaid. '^ 

Under  this  decree  a  ^eri  facias  was  taken  out  on  the  17th  June^ 
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1822,  on  which  there  is  the  following  endorsement:  ^<  Credit  this 
writ  with  one  half  of  the  judgment  and  costs  paid  to  the  plaiutiiFs' 
attorney,  and  for  which  satisfaction  is  entered  on  record  the  18th 
March,  1822." 

On  the  judgment  docket,  the  following  receipt  is  entered,  "Received 
satisfaction  of  one  half  of  this  judgment  and  costs  of  J.  H.  Hawkins, 
Esq.  J.  A.  Maybin.*' 

An  n\\as ^eri  facias  was  subsequently  issued,  on  which  the  sheriff 
returned  "seized  the  house  and  lot  occupied  by  the  defendant,  the 
sale  of  which  was  stayed  by  an  injunction  from  the  court  issuing 
the  writ" 

A  pluriea  fieri  facias  was  afterwards  taken,  on  which  there  is  the 
following  return;  "stayed  by  order  of  the  court." 

On  these  facts  the  opposing  creditors  contend,  that  the  judgment 
against  Hawkins  and  M'Lean  was  not  in  solido. 

2.  That,  if  it  was,  the  solidity  has  been  renounced. 

3.  That  the  seizure  gives  no  preference  over  previous  mortgages, 
nor  above  that  claimed  by  the  United  States. 

The  bail  bond  on  which  this  judgment  was  rendered,  makes  express 
mention,  that  the  parties  signing  it,  were  bound  jointly  and  severally. 
The  judgment  is  against  them  as  bail,  but  does  not  say  they  are  to 
pay  the  plaintiflf  jointly  or  severally. 

It  is  a  principle  of  our  law,  and  a  familiar  one,  that  an  obligation 
in  solido  cannot  be  presumed;  that  it  must  be  expressed.  The 
obligation  imposed  by  a  judgment  is  understood  to  be  subject  to  the 
same  rule,  and  a  decree  that  two  should  pay  a  sum  of  money,  makes 
each  responsible  for  his  virile  share. 

But  in  opposition  to  this  presumption,  it  is  contended  that  judgments 
are  always  presumed  to  follow  the  obligations  they  enforce;  and  the 
parties  in  this  instance  being  bound  in  solido^  the  decree  of  the  court 
must  be  understood  to  condemn  them  to  do  that  which  they  had 
engaged  to  do. 

What  force  this  argument  would  have,  had  the  petition  required 
they  should  be  condemned  jointly  and  severally  we  need  not  jsay. 
But  when  it  merely  asks  for  judgment  against  both,  the  presumption 
relied  on  does  not  exist.  The  Roman  law  is  express  on  this  point, 
and  Pothier  sanctions  the  same  doctrine.  Dig.  17, /i7.  1, /tv.  59. 
Polhiery  Control  de  Mandaty  no.  83. 

But  another  question  remains  to  be  solved,  before  this  point  is  dis* 
posed  of.  The  words  of  the  petition,  and  the  judgment,  it  is  contended, 
show  the  demand  to  be  in  solido^  and  the  decree  to  be  according  to 
the  prayer  of  the  petition. 

Not  a  word  is  said  in  the  rule  taken  against  the  defendants,  respect- 
ing the  bail  bond,  or  the  terms  in  which  it  is  drawn.  The  defendants 
are  called  on  to  show  cause  why  judgment  should  not  be  given  against 
them  as  bail. 

The  answer  contests  their  responsibility  as  charged,  and  the  judg- 
ment condemns  them  as  bail,  to  pay  the  plaintiff  the  sum  demanded 
in  the  petition. 
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The  responsibility  contended  for,  must  result  then  from  the  obliga* 
tions  imposed  upon  them  as  bail.  Now,  as  stich  (hey  trere  not 
responsible  in  the  first  instance  to  this  extent.  There  is  an  express 
provision  in  our  late  Code,  that  where  there  are  several  sureties,  each 
is  individually  liable  for  the  whole  debt,  in  case  of  insolvency  of  any 
one  of  them.  The  special  statutes  which  provide  for  the  manner  of 
taking  bail  bonds,  make  no  exception  to  this  lule.    Civil  Code^  430^  I 

art.  12;  I  MarL  Dig,  474,  475,  476. 

If  this  article  stood  alone,  there  can  be  little  doubt  the  creditor 
would  be  obliged  to  show  the  insolvency,  before  he  could  recover 
the  whole  debt  from  one  of  the  sureties,  because  it  is  only  on  that 
event  he  is  responsible.  Bnt  the  next  section  declares  "  that  any  of 
them  may,however,  demand,  that  the  creditor  should  divide  his  action, 
by  reducing  his  demand  to  the  amount  of  the  share  and  portion  due 
by  each  surety,  unless  they  have  renounced  the  benefit  of  division.*' 
Civil  Code,  v.  430,  art.  12. 

This  confusion  has  arisen  from  copying  the  second  section  literally 
from  the  Napoleon  Code,  and  changing  the  first.  It  is  certainly  no 
easy  matter  to  give  a  satisfactory  construction  to  such  enactments. 
The  first  declares  the  surety  only  responsible  for  the  whole  amount 
on  a  certain  event.  The  next  provides  that  he  may  nevertheless 
claim  the  benefit  of  division  if  sued  for  the  whole;  that  is,  that  he 
may  exercise  a  right  which  the  preceding  section  would  seem  to  have 
rendered  useless.  Civil  Code,  430,  art.  12;  Code  Napoleon^  2205, 
2206. 

And  yet  this  provision  must  have  been  introduced  for  some  purpose. 
The  soundest  rule  of  construction  require  us  to  presume  so,  and  so  to 
construe  laws,  that  no  part  of  them  if  possible  should  be  vain,  and 
without  effect.  We  conclude,  therefore,  it  was  the  intention  of  the 
legislature  to  make  the  co-surety  responsible  in  two  cases  for  the 
whole  amount  1.  If  any  of  those  bound  with  him  were  insolvent; 
and  2.  If,  when  sued,  although  that  event  had  not  taken  place,  he 
&iled  to  claim  the  benefit  of  division.  Any  other  construction  would 
leave  the  second  section  without  effect. 

The  division  was  not  demanded  here,  nor  could  it  have  been  suc- 
cessfully, for  the  obligation  made  the  sureties  responsible  in  solido. 
We,  therrfore,  think  the  judgment  bound  each  for  the  whole  amount. 

The  second  question  is  free  from  any  diflSculty.  The  creditor  i» 
Bot  deemed  to  remit  the  debt  in  solido  to  the  debtor  when  he  receives 
from  nim  a  sum  equal  to  the  portion  due  by  him,  unless  the  receipt 
specifies,  it  is  for  his  part.    Civil  Code,  28,  v.  art.  3. 

We  have  now  to  examine  the  effect  tff  the  lien  created  by  the 
seizure  made  on  the  house  and  lot,  and  the  operation  of  the  execution 
on  the  personal  property  not  seized. 

At  common  law  the  seizure  under  a  fieri  facias  divested  the  debtor 
of  his  property,  but  the  mere  delivery  of  the  writ  to  the  sheriff  did  not. 
Supposing  us  governed  by  that  system,  the  right  to  property  in  this 
instance  would  not  be  changed,  for  no  seizure  took  place.     But  the 
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affect  wiiich  our  writs  of  execution  should  have^  is  preseribed  by  the 
positive  laws  of  the  state. 

These  laws  declare  that  the  writ  oi fieri  facias  shall,  from  the  tim9 
of  the  delivery  to  the  sheriff,  bind  and  be  a  lien  on  all  personal  pro- 
perty of  tl)e  person  against  whom  the  same  shall  be  directed  into 
whosesoever  hands  the  same  may  come. 

These  expressions  ear  vi  ierminorum  excluded  the  idea,  that  thf 
property  is  transferred  by  seizure.  If  any  part  of  it  was,  the  whole 
would  not  be  made  subject  to  the  lien,  as  property  of  the  debtor. 
Again,  according  to  another  provision  of  the  same  act,  the  purchaser 
fit  sheriff's  sale  acquires  the  right,  title,  and  interest  which  the  debtor 
had  to  the  thing  sold,  at  the  time  the  writ  is  delivered  to  the  sheriff. 
Now,  it  cannot  be  presumed,  the  legislature  intended  to  divest  the 
debtor  of  the  title  which  the  purcbaiser  was  to  acquire.  Such  an 
enactment  would  be  worse  than  useless.  Nothing  found  in  the 
Spanish  law,  or  the  writers  who  comment  on  it,  supports  the  idea, 
that  seizure  makes  any  change  in  the  property.  By  a  law  of  the 
JRecopilacion^  goods  taken  in  execution  were  directed  to  be  seques- 
tered, inventoried,  and  deposited  with  some  responsible  person,  and 
the  adjudication  transferred  the  property  of  the  debtor  to  the  pur- 
chaser. Curia  Phillipica^p,  2;  Juicio  ExceuiivOy  sect.  16^  no.  19; 
Nova  Recop.  4, 22,  7. 

As  to  the  land  which  was  actually  seized,  the  statute  provides, 
ifaat  from  the  time  the  judgment  is  docketed  ^^  all  real  property  and 
slaves  within  the  territory,  belonging  to  the  person  against  whom 
said  judgment  shall  be  so  seized  and  docketed,  shall  be  bound  and 
liable  for  the  said  debt  and  costs,  in  whosesoever  hands  they  may  have 
come  for  one  year;"  and  by  ^a  subsequent  section  it  is  provided, 
^  that  the  seal  by  the  sheriff,  shall  vest  in  the  purchaser  all  the  right, 
title,  and  interest  of  the  person  against  whom  the  execution  issued 
at  the  time  of  docketing."  The  observations  already  made  in  regard 
to  movable  property,  apply  with  equal,  and  perhaps  additional  force 
to  these  provisions,  and  it  appears  to  us,  exclude  the  idea  of  the 
sei^sure  making  any  change  in  the  title.  But  the  principle  contended 
ibr,  does  not  apply,  even  in  countries  governed  by  common  law,  to 
immovable  estate,  and  the  distinction  grows  out  of  the  difference 
between  that  species  of  property  and  movables;  the  one  passing  by 
delivery,  the  other  by  deed.  4  Mass.  Rep.  402;  8  Johns.  548; 
2  Martin's  Digest,  170,  172. 

We  are,  therefore,  of  opinion  that  the  seizure  of  the  land  affords 
no  preference  over  other  creditors;  nor  did  the  docketing  of  the  judg* 
loent  give  any  over  the  United  States:  for  if  that  act  gave  a  mortgage, 
it  could  have  no  effect  against  third  parties,  as  by  a  provision  of  the 
Code,  posterior  in  time,  it  is  declared,  that  judicial  mortgages  cannot 
operate  against  third  parties,  except  from  the  day  they  are  registered 
in  the  o£ce  of  the  register  of  mortgages.  If  it  conferred  a  lien 
inferior  to  a  mortgage,  the  United  States  have  the  preference  over  it 
on  the  principles  already  decided  by  the  Snpreme  Court  of  the  Unioq. 
Civil  Code,  454,  art.  14. 
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We  proceed,  therefore,  to  examine  the  claim  of  the  United  States; 
It  is  founded  on  an  act  of  congress,  which  gives  a  preference  to  the 
general  government,  in  the  funds  of  an  insolvent  or  deceased  person's 
estate.     IngersoU's  Abr.  (ed.  1825)  561. 

A  decision  of  the  Supreme  Court  of  the  United  States  has  been 
referred  to  in  argument,  in  which  it  is  declared,  that  the  claim  of  the 
government  yields  to  that  of  a  mortgagee  creditor.  But  on  the  other 
side  it  is  contended,  that  though  such  is  the  case  as  it  regards  mort- 
gages at  common  law,  it  is  different  in  respect  to  ours;  because,  in 
the  former  the  debtor  is  divested  of  the  title,  whereas,  in  this  state  it 
remains  in  him,  and  the  reasoning  used  by  the  court,  in  the  decision 
of  that  case,  is  offered  in  support  of  this  distinction.  Thelluson  v. 
Smith,  2  Wheaton,  426. 

There  is  little  or  no  difference  in  the  effect  of  the  common  law 
mortgage  and  our  hypothecation,  though  the  form  of  the  instruments 
by  which  they  are  created  is  not  the  same,  and  the  mode  of  enforcing 
them  different.  Both  are  considered  by  the  debtor,  and  the  creditor, 
as  securities  for  the  payment  of  a  debt  or  obligation,  or  the  discharge 
of  some  duty;  and  though,  according  to  the  doctrines  of  the  English 
jurisprudence,  the  law  views  them  in  one  light,  and  equity  in  another; 
yet  both  mortgagor  and  mortgagee  know,  that  the  legal  consequences 
flowing  from  an  act,  which  in  form,  is  a  conditional  sale,  are  con- 
trolled by  the  operation  of  other  principles,  that  are  as  binding  on  the 
parties  as  if  the  same  rules  were  prescribed  by  an  act  of  parliament 
Douglas,  600,  1 ;  Powell  on  Mortgages,  220;  Civil  Code,  452, 1. 

The  attempt,  therefore,  to  make  the  mortgagee  creditor  in  this  state, 
yield  to  the  claim  of  the  United  States,  is  founded  on  distinctions 
purely  technical.  But  when  our  mortgage  is  closely  examined,  it 
will  not  be  found  to  differ  so  materially  from  that  of  the  common  law, 
as  on  the  first  consideration  it  would  appear  to  do. 

But  before  we  go  into  the  examination,  it  is  proper  we  should  state, 
that  we  disclaim  all  intention  of  putting  a  different  construction  on 
the  statute  from  that  given  by  the  Supreme  Court;  for  as  the  question 
arises  on  an  act  of  Congress,  it  is  our  duty  to  follow  the  exposition 
which  they  have  given  of  it.  As  that  tribunal  said,  in  a  very  late 
case,  "the  judicial  department  of  every  government,  where  such 
department  exists,  is  the  appropriate  organ  for  construing  the  legisla- 
tive acts  of  that  government.  Hence  the  construction  given  by  this 
court  to  the  constitution  and  laws  of  the  United  States,  is  received  by 
all  as  the  true  construction;  and  hence  the  construction  given  by  the 
courts  of  the  several  states,  to  the  legislative  acts  of  these  states,  is 
received  by  us  as  true,  unless  they  come  in  conflict  with  the  constitu- 
tion, laws,  and  treaties  of  the  United  States.''  10  Wheaton,  160; 
see  also  16  Johns.  248;  17  Ibid.  108. 

That  court  has  decided  that  the  claim  of  the  United  States  should 
be  postponed  to  the  mortgagee  creditor,  and  that  it  had  preference 
over  the  judgment  creditor  claiming  a  lien.  It  has  not,  however,  as 
yet  decided  the  question,  whether  a  special  or  qualified  property  ia 
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part  of  the  debtor's  estate^  irould  enabte  the  creditor  to  be  paid  before 
the  guTerament.  ThB  question^  therefore,  is  still  open  to  us.  The 
distinguished  jurist  who  argued  on  behalf  of  the  United  States,  in 
tjM  ease  against  Fisher's  assignees,  expressly  diselaimed  all  intention 
of  cotitetidiag  that  the  priority  given  by  statute  would  operate  against 
th»  pawttee,and  it  iaeitor  that  he  has  nothing  but  A  special  property 
io  the  thhag  pawned.  Even  if  the  question  had  been  decided  ad- 
TBrsely  tt^  sufih  right,  in  property  under  contraets  at  common  law,  it 
would  be  undecided  in  relation  to  aelaim  presented  under  our  system 
of  jurisprudence;  for  our  rules  are  as  different  on  this  head  as  can  be 
easily  sopposedk  In  the  former,  for  example,  though  the  object  of 
the  deed  of  mortgage  is  to  secure  the  payment  of  a  debt,  and  its  effect 
nothing  more,  unless  the  mortgagor  chooses,  the  mor^gee  is  con- 
sidered in  law  as  the  real  owner,  because  the  form  of  the  instrument 
codfers.  it.  fn  the  latter,  as  will  be  hereafter  clearly  shown,  though 
tte  form  of  the  instrument  di^es  not  transfer  the  title,  yet  from  techni- 
cal rules  gtowing  out  of  the  contract,  as  first  understood  and  recog- 
n»8d  in  the  civil  law,  the  right  of  the  mortgagee  in  the  thing  mort- 
gaged^ is  considered  to  this  day  the  same  as  that  of  the  vendee. 
Whether  this  be  an  anomaly  in  our  jurisprudence,  or  not,  is  a  matter 
of  little  conseqlience;  for  if  the  effect  of  our  hypothecation  be  as  just 
stated,  the  mortgagee  must  have  the  same  preference  here  as  in  the 
eommoR  law  states^  according  to  the  principles  already  established 
by  the  Supreme  Court  of  the  United  States.  2  Cranch,  358;  3  Ibid, 
19;  Wheaton,  426. 

AcQordtng  to  the  early  doctrines  of  the  Roman  law,  the  right  of  the 
creditor  in  the  thing  hypothecated  was  considered  to  partake  so  much 
of  the  nature  of  a  complete  acquisition  of  title  and  property,  that  it 
could  not  be  obtained  by  a  naked  agreement.  Tradition  was  neces- 
sary^ on  the  maisim,  non  nmdis  eonveniionibuiSy  sed  Iraditionibus. 
PiUkieTy  Ttaii€  de  V Hypoihhiue^  cap,  1-,  sect.  1,  art.  1,  §  I. 

An.  edict  of  the  pnetor  subsequently  permitted  hypothecation  to  be 
fdrmed  by  convention^  without  possession  following  the  act,  but  no 
other  change  was  made«  The  character  originally  belonging  to  the 
contract  still  attached  to  it,  and  the  right  conveyed  and  acquired,  was 
styled  jns  in  re;  Pothvery  ioco  eiinto. 

The  principle,  as  fax  as  we  can  learn,  has  been  adopted  and  main- 
tained by  every  nation  in  Europe,  whose  jurisprudence  is  drawn  from 
the  same  source  as  ours. 

Basnage^in  his  Traithdts  HypethhqueSy  ch.  6,4efines  a  mortgage, 
^^jxis  reale  quod  fundum  stquitur,  adversus  quemcumque  posses* 
soretn.'^ 

Neguzantius,  a  distinguished  Italian  jurist,  gives  the  following 
definition,  the  accuracy  of  which  has  been  applauded  by  other  writers 
who  treat  on  this  contract  "  E(  quia  hypotheca  constituitur  desuper 
rebus jideo  dicitur^jus  in  re,  seujus  reale y  vel  actio  realis  quia  per 
illam  non  obiigatur  persona  debitoriSySed  reSyCt  sequitur  fundum, 
et  datur  contra  possessionem.'^  Part.  I,  no»  3. 
Vol.  III.— 27 
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Of  the  same  opinion  is  Heineccius, "  Quod  ad  reliqua  aitinefyjus 
in  re  ex  pignore  et  hypotheca  idem  nasciiur,  Heineccius,  ReciL 
lib.  3,  lit.  15,  no.  822. 

The  French  jurists,  who  have  commented  on  the  Napoleon  Code, 
from  which  the  articles  in  ours  on  the  same  subject  do  not  materially 
differ,  approve  of  these  definitions,  and  expressly  state  that  a  mortgage 
is  a  real  right,  jus  in  re.  Civil  Code,  452  and  3;  €ode  Napoleon, 
2114;  Grenievy  TraiU  des  Hy pot hlques,  part  l^cap.  l,no.4;  Persily 
Jiigime  Hypothlcairey  cap.  3,  2414. 

The  Spanish  writers  recognised  the  same  distinction,  and  the  hypo- 
thecary action  is  classed  among  those  denominated  real.  FebrerOj 
p.  1,  cap.  4,  sect.  4,  no,  70.  To  the  same  effect  is  Heinecciusy  lib.  2, 
tit.  1,  no.  334. 

Again,  according  to  the  writer  last  mentioned,  ubijus  mihi  est  in  re, 
ibi  res  mihi  devincta  est;  ubijus  ad  rem  persona  obligatOy  no.  333. 

And,  in  accordance  with  all  these  authorities  is  Pothiery  who,  in 
his  treatise  I)u  Droit  du  Domaine  de  Propriety  tells  us,  that  the 
jus  in  re  is  the  right  which  we  have  in  a  thing,  by  which  it  belongs 
to  us,  at  least  for  certain  purposes,  (au  mains  a  certains  igardsy)  chap. 
1 9  no.  1.  And  he  classes  among  those  who  have  the  jus  in  re  the 
vendee,  and  the  mortgagee  creditor.     Pothiery  loco  citatOy  no.  2. 

From  these  authorities  we  think  the  conclusion  is  irresistible,  that 
according  to  the  technical  rules  of  our  law,  the  mortgagee  has  a  right 
to  the  property  mortgaged. 

And  it  wasjio  doubt  from  this  consideration,  that  neither  in  imperial 
Rome,  nor  in  France,  nor  in  Spain,  did  the  government  claim  for 
debts  due  to  it,  a  preference  over  the  creditor  who  asserted  a  right  in 
virtue  of  a  conventional  mortgage,  unless  the  act  embraced  future  as 
well  as  present  property,  in  which  case  the  Fise  was  preferred,  on 
that  acquired  subsequent  to  the  date  of  the  mortgage.  But  the  right 
even  to  that  extent  was  a  question  strongly  controverted  among  the 
Roman  jurists.  Curia  Phill.  Commercio  TerrestrCy  lib.  2,  cap.  12; 
verba  Prelaciony  nos.  29  and  30;  FebrerOyp.  2,  lib.  3,  cap.  3,  sect.  2, 
nos.  115, 116  and  117;  Domat.  lib.  3,  tit.  1,  sect.  4,  nos.  21  and  22; 
Dig.  lib.  20,  tit.  4,  law  21;  Ibid.  lib.  49,  tit.  14,  law  28. 

If,  then,  according  to  the  technical  rules  of  our  jurisprudence,  the 
mortgagee  creditor  is  considered,  to  use  the  language  of  Pothier,  as 
the  owner  for  certain  purposes  of  the  thing  mortgaged,  we  are 
unable  to  perceive  any  difference  between  his  claims  when  opposed 
to  the  United  States,  and  those  of  a  person  holding  a  mortgage  at 
common  law. 

It  was  contended  on  the  argument,  that  the  judicial  mortgage  of 
our  laws  differed  in  no  respect  from  that  by  convention,  and  that  if 
the  mortgage  in  this  case  had  been  of  the  former  kind  we  should 
have  precisely  the  case  of  Thelluson  v.  Smith,  where  a  judgment  in 
Pennsylvania  which  gave  a  lien  was  postponed  to  the  claim  of  the 
United  States.  To  this  we  answer  that,  it  is  true,  the  judicial  mort- 
gage of  our  law  does  not  differ  from  the  conventional,  except  in  the 
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manner  in  which  it  is  formed;  but  both  our  conventional  and  judicial 
mortgage^  differ  from  the  lien  of  the  common  law,  in  the  rights  which 
they  confer  in  the  property.  The  latter  gives  no  jus  in  re,  it  is  an 
obligation,  tie  or  claim,  annexed  to,  or  attaching  upon  the  property. 
Jacobus  Law  Did.  vol.  4,  verba  Lieuy  159. 

•  If  to  this  reasoning  it  be  still  objected  that  the  effects  of  a  lien 
given  by  a  judgment  at  common  law,  and  the  effect  of  our  judicial 
mortgage  are  the  same,  and  that  the  distinction  drawn  between  them 
is  refined  and  artificial;  the  reply  again  is,  that  the  mortgage  at 
conmion  law,  our  hypothecation  and  the  lien  conferred  by  judgment, 
are  nearly  alike  in  their  effects.  But  if  the  Supreme  Court  of  the 
United  States  felt  itself  bound  to  give  the  mortgage  at  common  law 
a  preference  in  consequence  of  the  form  in  which  it  is  made,  we  do 
not  feel  authorised  to  shut  our  eyes  to  those  technical  rules,  which 
make  the  mortgagee  in  the  view  of  our  law,  owner  for  certain  pur- 
poses, of  the  thing  mortgaged. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  a£&med,  with  costs. 

Eusiis  and  Strawbridge^  for  the  United  States. 

Preston,  for  Elliot,  and  Ripley  for  Hawkins'  Heir?. 


Jordan  v.  White.     IV,  N.  S.  335. 

An  action  (or  damages  done  to  gooda  on  board,  is  not  barred  by  the  preseription  of  one 

year. 
If  the  steamboat  be  destroyed  by  fire,  and  the  clerk  is  dead  who  kept  the  books,  parol 

evidence  of  the  contents  of  them  may  be  received. 
In  a  suit  against  the  part  owner  of  a  steamboat,  another  owner  is  a  good  witness  for  the 

defendaoL 
Partnership  books  are  good  evidence  between  partners. 
The  mate  is  a  good  witness  for  the  captain,  in  a  snit  against  him  for  negligence. 

PARISH  Court  of  New  Orleans. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  this  case,  claims  payment  of  wages  earned  by  him 
as  pilot  on  board  the  steamboat  Teche.  The  answer  of  the  defect- 
daut,  who  is  part  owner  of  the  boat,  contains  three  species  of  defence: 
a  general  denial,  a  plea  of  compensation  and  one  in  convention. 
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The  evidetioe  of  Ibe  eaae,  as  it  appears  on  the  VBCord,  shows  that 
^FFioes  have  been  rendered  by  the  plaintiff  in  the  maimer  aet  forth 
in  bis  petition,  but  the  testimony  in  relation  to  their  daration  aind 
value  is  somewhat  variant.  Much  of  the  evidence  ctfered  on  the 
part  of  the  defendant  in  support  of  his  pleas  of  eomiiensation  and 
reconvention,  was  rejected  by  the  court  below,  and  judgmeot  ren- 
dered in  favor  of  the  plaintiff,  firoei  which  the  defendant  appealed. 

In  order  to  ascertain  whetlier  final  judgment  sho«dd  be  ^ven  en 
the  appeal,  or  the  cause  should  be  remanded  for  a  new  trial,  it  is 
necessary  first  lo  examine  and  ctecide  on  the  btlls  of  exception  which 
appear  on  the  record.  The  first  two  were  taken  by  the  counsel  foot 
the  plaintiff;  one  to  the  admissibility  of  any  evidence  on  the  plea  in 
reconvention,  alleging  that  the  right  of  actkm  on  which  it  is  based  is 
lost  by  prescription.  This  is  in  truth  a  plea  of  preseription,  and  in 
support  of  it,  a  principal  reliance  is  placed  on  the  twenty««econd  law, 
til,  9 y  part.  7.  This  title  treats  of  slander,  libels,  &c,  axid  does  not  im 
our  opinion  embrace  the  cause  of  action  set  forth  in  the  reconvention 
of  the  defendant;  it  more  properly  belongs  to  that  class  of  infuries 
done  to  the  property  of  individuals  known  under  the  denonination 
damages,  Dufios  in  Spanish,  and  is  not  destroyed  by  pmcriptions  of 
short  periods.  The  judge  a  quo  was,  therefore,  correct  in  admitting 
evidence  in  support  of  that  plea.  The  other  exception  of  the  ap- 
pellee is  to  the  admissibility  of  the  testimony  of  the  witness  Shaw, 
who  was  offered  to  prove  that  he  had  seen  a  receipt  in  the  receipt 
book  of  the  Teche,  purporting  to  have  been  given  and  signed  by  the 
persons  whose  property  was  injured  by  the  misconduct  or  negligence 
of  the  owners  of  the  steamboat,  or  their  agents,  acknowledging  re- 
muneration of  the  damages  by  them  sustained,  &a  The  evidence 
on  record,  establishes  the  fact  of  the  destruction  of  the  boat  by  fire, 
and  also  the  death  of  the  derk  who  kept  the  books  of  said  boat. 
Under  these  circumstances,  it  is  believed,  that  oral  testimony  was 
legally  resorted  to,  to  prove  the  former  existence  of  the  receipt  and 
lis  contents;  therefore,  there  is  no  error  in  the  opinion  oi  the  judgment 
thus  excepted  to. 

We  come  now  to  the  exceptions  taken  on  the  part  of  the  defendant. 
The  first  is  to  the  rejection  of  the  testimony  of  two  witnesses  offered 
in  fiivor  of  the  appellant,  on  the  ground  of  incompetency,  as  having 
been  part  owners  of  the  steamboat  Teche,  with  the  defendant  fai  the 
present  case.  Their  testimony  seems  to  have  been  excluded  by  the 
judge  a  quOy  under  a  belief  that  they  are  incompetent  on  account  of 
interest.  It  is  tnie,  as  settled  in  the  case  of  Rochelle  &  Shiff  t;.  Mus- 
son,  3  Mar  tin  J  73,  that  one  partner  in  commerce,  cannot  be  legally 
received  as  a  witness  for  his  copartners;  but  this  rule  of  evidence  is 
confined  to  cases  where  their  interest  is  common  in  the  suit,  wherein 
they  are  all  to  gain  or  lose  by  its  event;  the  rule  is  the  same  both  at 
common  law,  from  which  we  borrow  much  in  relation  to  evidence, 
and  in  the  Partidas.  See  Partidas  3,  iiL  16,  /.  dl.  In  a  suit  by  one 
part  owner  of  a  vessel  for  the  portion  of  fre^ht  to  which  he  may  be 
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entitled,  or  for  damages  which  he  may  have  suffered  by  the  negligence 
of  the  master  or  commander,  the  other  owners  are  not  directly  or 
indirectly  interested  in  the  event  of  such  suit.  It  is  true  they  might 
in  that  way  support  each,  the  other's  claims;  but  this  is  a  circumstance 
that  must  go  to  affect  their  credibility,  i)pt  competency,  as  witnesses. 
We  are  therefore  of  opinion,  that  the  judge  erred  in  rejecting  the  tes- 
timony of  the  two  witnesses,  L.  and  M.  Robitaille. 

The  next  exception  is  to  the  opinion  of  the  judge,  by  which  he 
refused  to  admit  two  books  of  account,  said  to  have  been  kept  by 
Clifford,  the  clerk  of  the  boat,  who  is  since  dead.  Proof  was  offered 
of  his  handwriting.  These  books  purport  to  show  the  transactions 
of  the  boat  at  a  time  when  the  appellee  was  a  part  owner  and  com- 
mander, and  consequently  were  under  his  immediate  care  and  in- 
spection. The  books  of  a  partnership  are  certainly,  prima  faciei 
good  evidence  between  the  partners,  and  might  be  conclusive,  unless 
it  should  be  shown  that  the  entries  in  them  were  made  in  error  or 
fraud.  We  think  the  judge  erred  in  rejecting  the  books  offered. 
The  third  and  last  bill  of  exceptions,  exhibits  a  question  not  so  easy 
of  solution  as  either  of  the  others.  It  is  to  the  opinion  of  the  iudge, 
by  which  Peck,  the  mate  of  the  boat  was  allowed  to  testify  (ox  the 
plaintiff,  in  relation  to  the  alleged  injury  done  to  the  cargo,  and  for 
which  the  owners  made  amends  at  the  time  when  the  plaintiff  was 
captain  or  master. 

There  is  a  general  rule  of  evidence,  founded  on  the  convenience  of 
trade,  that  agents  and  servants  may  be  received  as  witnesses  for  their 
principals  and  masters,  without  a  release  of  responsibility  for  apparent 
misconduct  or  negligence,  where  the  affairs  conducted  by  them  have 
been  in  the  ordinary  course  of  business.  This  rule  has  its  exceptions, 
one  of  which  is,  that  in  an  action  against  a  principal  for  negligence 
of  his  agent  or  servant,  the  latter  is  not  competent  to  disprove  the 
negligence,  as  the  verdict  might  be  given  in  evidence  in  an  action  by 
the  defendant  against  the  witness  as  to  the  quantum  of  damages,  and 
he  is  directly  interested  to  defeat  the  action.  See  Phillips'  Evidence, 
p.  95.  According  to  this  exception,  the  plaintiff,  in  the  present  case, 
could  not  have  been  admitted  to  testify  for  the  owners  of  the  boat  in 
an  action  against  them,  for  loss  occasioned  by  his  alleged  negligence; 
and  if  the  mate  be  answerable  over  to  him  for  the  negligence  com- 
plained of,  on  the  same  principle,  the  latter  is  not  a  competent  witness. 
But  we  are  inclined  to  believe  that,  as  all  persons  employed  in  the 
navigation  of  vessels  are  the  direct  servants  of  the  owners,  in  differ- 
ent grades  of  authority,  on  a  charge  of  negligence  agauist  any  one  of 
them,  the  others  are  competent  to  prove  or  disprove  such  negligence. 
The  mate  was,  therefore,  legally  admitted  as  a  witness.  Consequently 
there  is  no  error  in  the  opinion  of  the  judge  a  quo  on  this  bill  of  ex- 
ceptions. 

The  whole  evidence  of  the  case,  as  given  in  the  trial  in  the  court 
below,  appears  on  the  record,  and  we  might  proceed  to  give  final 
judgment  on  the  appeal.    But  as  part  of  the  testimony  offered  by 
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Ike  defendant  was  io^properly  rejected,  which  if  it  had  been  admitted 
might  possibly  have  been  xebutted  by  evidence  in  the  pow«r  of  the 
pfaontiff,  it  is  believed  to  be  the  safest  and  most  proper  course  to  ptir* 
sne,  to  remand  the  cause. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  ibe  parish  court  be  annulled,  avoided  and  reversed;  and  it  is  fur* 
ther  ordered,  adjudged  and  decreed,  that,  the  case  be  remanded  fat  a 
aew  trial,  the  appellee  pajring  the  costs  of  this  appeal. 

A^  Caleb  and  Byrnes ^  for  the  plaintifld 

Carleian  and  Loekeity  for  the  defeodant. 


Williams  v.  Trepagnier.     IV,  N.  S,  342. 

FIRST  District 

Heldy  a  party  who  is  not  injured  by  a  judgment  cannot  proeare  its 
leversal  in  the  Supreme  Court. 


^iM*Mk**iN'M^>^>«««l^— ^ki»->i ^■Mai«Ma*^_4HMrfki^i^>*«M*Bi^ 


Louisiana  State  Bank  v.  Morgan,  Dorsey  fie  Co. 

IV,  N-  S.  344. 

FIRST  District. 

On  an  application  to  remove  a  cause  to  the  United  States  Court, 
evidence  must  be  given  that  the  defendant  is  a  citizen  of  another 
state. 

The  appellant  may  bring  up  either  the  original  petition  of  appeal, 
or  a  copy.    See  584Ui  article  of  the  Code  of  Practice. 
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Hazard  v.  Boyd.     IV,  N.  S.  347* 

PARISH  Court  of  New  Orleans 

The  partner  of  my  partner  is  not  my  partner.    Digest ^  50, 1 7, 
470. 


ill         ii>.     <i.»lli      lit        ■III  I  I  <  »i  n         fii 


Garderre  v.  Foucher  et  at    IV,  N,  S.  352, 

SECOND  Distiict 

Htldj  a  vendee  who  is  not  evicted  catmot  resist  payment  of  the 
porchase^-money. 

^bOf  a  suit  dismissed  is  the  sanne  as  if  it  had  never  been  insti* 
tuted.     . 


.       (.--..-  —■-..» >Ai>a. 


Parham  v.  Murphee.    IV,  N.  S.  355* 

Tbe  aiilhorkj  of  an  ationMj  at  law,  Manol  b«  dMfutad  whilo  he  del*  ititkin  tiio  HfdUfl  of 

bio  dnliet.    But  it  makeo  no  part  of  than  toowoar  to  tbo  ftoli  on  nhioh  an  attaeli. 

noDt  iwDos. 
A  povor  of  atiornoyt  ozeontod  bolbie  a  jaatico  of  tbo  peace  in  tnotbof  statoi  k  not  A 

record  or  a  jadicial  procoedinf  ,  uadar  tbe  aot  of  coogroaa. 
Poaseasion  of  a  note  ia|»riflia/acii  evidence  of  title  to  it*  bat  not  evidence  tha  poaaeaaor  la 

aetinif  fi4  a  third  partj.^ 

THIRD  District. 
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Porter,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  commenced  by  attachment,  and  the  defendant 
pleaded  in  abatement,  that  the  affidavit  on  which  the  writ  issued 
was  not  sworn  to  by  the  agent  of  the  petitioner. 

The  affidavit  appears  id  have  been  made  by  the  attorney  at  law 
of  the  plaintiflf,  and  it  is  contended, 

1.  That  the  court  will  not  permit  the  authority  of  attorneys  regularly 
admitted  to  practice,  to  be  contradicted,  unless  on  affidavit. 

2.  That  the  agent  was  duly  appointed,  and  legal  evidence  was 
offered  of  the  fact. 

3.  That  the  possession  of  the  notes  sued  on,  is  sufficient  evidence 
of  authority  to  bring  the  action,  and  every  thing  requisite  to  bring  it 
legally  and  effectually. 

I.  The  court  will  not  permit  the  authority  of  an  attorney  at  law 
to  be  disputed,  while  acting  within  the  limits  of  the  duties  which  his 
profession  imposes  on  him.  The  moment  he  goes  beyond  them,  the 
presumption  which  attaches  to  the  regularity  of  his  conduct,  and  the 
authority  under  which  he  acts,  ceases.  It  is  not  a  part  of  the  duty 
of  an  attorney  at  law  to  make  affidavits  on  which  a  writ  of  attach- 
ment may  issue.  As  such  his  oath  is  insufficient.  The  statute  re- 
quires the  proof  to  be  made  by  plaintiff,  his  agent,  or  his  attorney  in 
fact     Acts  of  1817,  26,  sect.  2;  1  Mart.  Dig.  518,  sect.  4. 

II.  The  evidence  of  the  agent's  appointment  is  said  to  be  furnished 
by  a  power  of  attorney  executed  in  the  state  of  Alabama.  On  the 
face  of  it,  the  instrument  purports  to  be  signed,  sealed  and  delivered 
in  the  presence  of  A.  W.  Bell,  justice  of  the  peace.  The  clerk  of  the 
county  court  of  Franklin,  in  that  state,  certifies  that  A.  W.  Bell,  was 
an  acting  justice  of  the  peace  at  the  time  of  taking  the  acknowledg- 
ment, and  that  full  faith  and  credit  should  be  given  to  all  his  official 
acts,  as  such. 

A  certain  James  Davis,  who  styles  himself  judge  of  Franklin  county 
court, certifies  that  Naflford  is  clerk,  that  his  attestation  is  in  due  form 
of  law,  and  that  full  faith  and  credit  should  therefore  be  given  to  his 
official  acts,  as  such. 

This  is  neither  a  record  nor  a  judicial  proceeding  of  another  state, 
it  is.  consequently  not  embraced  by  the  act  of  congress  of  the  26th 
May,  1790.  It  is  not  the  record,  nor  exemplification  of  an  office 
book  which  may  be  kept  in  any  public  office  of  a  state  not  apper- 
taining to  a  court;  it  is  therefore  not  included  within  the  provisions 
of  the  act  of  1804,  supplementary  to  the  act  prescribing  the  mode  in 
which  the  public  acts,  records  and  judicial  proceedings  of  another 
state  shall  be  authenticated.  IngersoU's  Abridg.  1825,  298,  299; 
Woolsey  v,  Paulding,  9  Martin^  294.  We  think  the  power  was  not 
legally  proved,  and  we  pass  to  the  third  and  last  ground. 

III.  That  the  possession  of  the  note  was  sufficient  evidence  of  the . 
agency.    The  notes  are  not  endorsed  by  the  payee,  and  if  the  fact  of 
possession  were  sufficient  to  establish  the  agency,  it  .was  almost 
unnecessary  to  provide  as  our  law  has  done,  how  attorneys  in  fact 
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should  be  constituted;  for  in  the  greater  number  of  cases,  acting  in 
the  character  of  agent  would  be  sufficient  to  establish  *the  authority 
to  do  so.  Possession  of  notes  and  obligations  is  prima  facie  evidence 
of  title  to  them,  but  not  evidence  the  possessor  is  acting  for  a  third 
party.  The  enumeration  in  our  Civil  Code  of  the  various  ways  in 
which  the  contract  of  mandate  is  formed,  seems  to  exclude  the  idea 
that  it  is  to  be  presumed  from  the  mere  fact  of  possessing  the  thing 
which  forms  the  object  of  the  mandate.  None  of  the  writers  we 
have  been  able  to  consult,  who  treat  on  the  subject  of  agency,  consider 
possession  as  evidence  of  authority;  on  principle,  we  see  no  ground 
to  consider  it  such.  Livermore  on  Agency,  voJ.  1,  36;  Pothier, 
Train  du  Mandat,  28,  art.  36;  Civil  Code,  420,  chap.  1. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  that  the 
attachment  granted  in  this  case  be  dissolved,  and  that  there  be  judg- 
ment of  nonsuit;  the  plaintiff  paying  costs  in  both  courts. 

Hiriart  and  Eustia^  for  the  plaintiff. 

Preaton^  for  the  defendant. 


Duncan's  Executors  v.  Poydras's  Executors. 

IV,N.  S.359. 

FOURTH  District. 

Held^  a  motion  to  dismiss  an  appeal  is,  in  the  appellate  court, 
what  a  plea  in  abatement  is  in  that  of  the  first  instance.  It  is  a 
dilatory  exception  and  ought  to  be  made  in  limine  litis:  it  comes 
too  late  afterwards. 
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Bailly  v.  Robles  et  al.     IV,  N.  S.  361. 

FIRST  District. 

Facts  communicated  by  the  client  to  the  attorney  in  his  professional 
character,  cannot  be  given  in  evidence  by  the  latter,  although  he 
does  not  receive  a  fee. 

If  the  point  really  at  issue  was  not  contested  in  the  court  below, 
and  the  evidence  is  not  satisfactory,  the  Supreme  Court  will  remand 
the  cause. 


Sloan  et  aL  v.  Adams.     IV,  N.  S.  365. 

FOURTH  District. 

On  a  question  of  fraud,  if  the  jury  find  for  the  defendant,  and  the 
court  cannot  agree  with  them,  the  cause  will  be  remanded. 


Rieffel  et  al.  v.  Boissiere.     IV,  N.  S.  366. 

COURT  of  Probates  of  New  Orleans. 

No  appeal  can  be  taken  from  an  order  of  the  judge  homologating 
the  inventory  made  by  the  executor.  'No  relief  can  be  had  until  after 
final  judgment. 
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Spencer  v.  Lambert.     IV,  N.  S.  366. 

THIRD  District. 

No  appeal  from  a  decision  refusing  to  sustain  exceptions  to  the 
petition:  such  judgment  not  being  final. 
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Martinez  v.  Layton  &  Co.     IV,  N.  S.  368. 

After  insolvency,  the  syndics  may  sne  for  any  property,  the  alienation  of  which  was 

null  and  void  as  to  creditors. 
But  when  the  object  of  the  action  is  to  enforce  a  lien,  which  one  of  the  creditors  may 

have  on  immovables  alienated  before  failare,  they  cannot 
When  a  judgment  is  the  basis  of  the  mortgage,  that  judgment  maybe  given  in  evidence 

against  a  third  possessor. 
A  mortgage  cannot  be  enforced  on  property,  which  previous  to  the  date  of  recording  had 

been  sold  by  act  sous  seing  prive  and  delivered. 

PARISH  Court  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  first  question  which  this  case  presents,  is  whether  after  the 
failure  of  the  debtor,  a  mortgagee  creditor  can  exercise  his  action  of 
mortgage  against  property ,  which  is  in  the  hands  of  a  third  possessor; 
or  whether  it  should  not  be  prosecuted  by  the  syndics  of  the  insol- 
vent. 

We  think  the  action  is  properly  maintainable  by  the  individual 
creditor.  The  property,  having  passed  out  of  the  debtor  before  the 
cession,  did. not  make  a  part  of  his  estate.  The  syndics  have,  there- 
fore, no  authority  to  intervene,  on  the  ground  that  they  have  a  right 
to  sue  and  get  it  into  possession,  as  the  property  of  the  bankrupt 
They  could  not  support  the  action  on  the  principle  that  it  was  a  debt 
due  to  the  estate,  for  there  is  nothing  due  by  the  third  possessor  to  it. 
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If  the  suit  was  to  bring  back  into  the  common  mass,  the  land  on  which 
the  mortgage  existed,  because  the  alienation  was  fraudulent,  or  from 
any  other  reason  which  made  it  null  and  void  as  to  creditors,  the  syn- 
dics would  be  the  proper  plaintiffs  for  such  purpose.  But  for  the 
objects  sought  to  be  attained  by  this  suit,  we  cannot  imagine  any 
legal  ground  on  which  they  could  sue.  The  right  asserted,  belongs 
exclusively  to  the  creditor  who  has  brought  the  action  against  the 
third  person,  who  is  not  the  debtor  of  the  insolvent.  The  circum- 
stance of  the  creditor  having  the  power,  if  he  had  chosen,  to  present 
his  claims  in  the  concurso,  does  not  authorise  the  syndics  to  interfere 
with,  and  control  the  exercise  of  rights  which  he  has  deemed  proper 
to  enforce  against  third  parties;  no  more  than  if  the  vendee  of  the 
insolvent  was  suing  to  recover  possession  from  a  third  person,  of  the 
object  purchased. 

The  second  question,  whether  the  judgment  rendered  against  the 
debtor  could  be  given  in  evidence  against  the  third  possessor,  is  of 
very  easy  solution.  The  answer  is  furnished  by  an  express  provision 
of  our  Code,  which  declares,  that  "the  seizure  of  the  mortgaged  pro- 
perty shall  be  ordered  by  a  judgment^  on  the  producing  of  a  copy,  in 
due  form,  q/*  Me  aci  of  mortgagty  as  well  as  of  the  judgment  obtained 
against  the  principal  debtor.''  When  a  judgment  in  the  first  instance 
is  the  basis  of  the  mortgage,  as  was  the  case  here,  it  is  the  act  of 
mortgage,  and  consequently  was  legally  admitted  in  evidence.  To 
sustain  the  objection,  would  be  tantamount  to  declaring,  that  judicial 
mortgages  could  not  be  enforced  on  property  which  had  passed  into 
the  hands  of  third  parties.    Civil  Code,  462,  art.  43. 

The  third,  and  by  far  the  most  important  question  in  the  cause  re- 
mains: it  is,  whether  a  mortgage  which  has  been  duly  recorded,  can 
be  enforced  on  property,  which,  previous  to  the  date  of  recording,  had 
been  sold  by  act  sous  seing  privij  and  was  in  the  possession  of  the 
vendee  at  the  time  the  mortgage  was  registered. 

In  the  case  of  Doubrere  v.  Syndics  of  Grillier,  it  was  decided,  that 
the  chirographic  creditors  of  an  insolvent  could  not  set  aside  a  sous 
seingprivi  act  of  their  debtor;  that  they  did  not  possess  such  a  right 
before  failure,  and  that  their  rights  were  not  increased  by  that  event. 
In  the  opinion  delivered  in  that  case,  which  received  our  most  serious 
attention,  many  of  the  topics  that  necessarily  belong  to  this,  were 
considered,  and  a  good  deal  of  the  reasoning  used  there,  has  a  strong 
application  to  the  instance  now  before  us.     2  N,S,ll\. 

Still,  the  point  there  adjudged,  is  not  the  same  as  that  which  is 
necessary  to  the  decision  of  this  cause;  and  the  express  reservation 
which  we  made  of  such  a  ceise  as  that  presented  at  this  moment  to 
the  court,  shows,  that  we  then  considered  a  decision  on  the  rights  of 
creditors,  who  had  neither  privilege  or  mortgage  on  the  real  estate  of 
their  debtor,  would  not  be  decisive  as  to  those,  who  with  such  advan- 
tages should  hereafter  contest  the  effect  of  an  act  under  private  sig- 
nature. 

According  to  our  Code,  ^^The  mortgage  is  a  contract  by  which  a 
Vol.  III.— 28 
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person  affects  the  whole,  or  only  some  part  of  his  property,  in  favor 
of  another.    Civil  Code,  452,  art.  1. 

Another  provision  of  the  same  work  declares,  that  sales  of  im- 
movable property  may  be  made  by  authentic  act,  or  under  private 
signature.     Civil  Code,  344,  art.  2. 

Now,  where  there  is  a  sale  by  sous  seingpriv6  followed  by  deli- 
very previous  to  the  date  of  the  mortgage,  the  thing  sold  has  ceased 
to  be  the  property  of  the  mortgagor,  and  it  is  as  we  have  already 
seen,  only  his  property  that  can  be  affected  by  it. 

If  these  were  the  only  provisions  of  our  law  on  the  subject,  the 
case  would  be  one  of  the  greatest  clearness,  and  the  decision  which 
we  should  necessarily  give  on  it,  would  be  conformable  to  the  prin- 
ciples of  oar  ancient  jurisprudence;  according  to  which  a  sale  followed 
by  delivery  gave  a  complete  right  to  the  thing,  and  neither  alienation 
nor  mortgage  subsequent  to  such  sale  and  delivery,  could  affect  the 
thing  in  the  hands  of  the  first  purchaser.  This  principle  came  from 
Rome,  where,  as  it  is  well  known,  the  maxim  was,  traditionibus...^., 
dominia  rerurnjUon  nudis pactis transferentur,  Partida  5,  tit.  5, 
c.  20;  FebrerOy  p.  1,  cap.  Insect.  1,  no.  21;  Gomez  Var.  lib.  2,  cap.  2, 
no.  20;  Code.  liv.  2,  /iV,  3,  /.  20. 

But  the  change  which  has  taken  place  in  the  condition  and  affairs 
of  society  from  the  vast  extension  of  commerce,  and  the  great  use  of 
credit  in  modern  times,  has  induced  several  of  the  modern  nations  of 
Europe  to  introduce  a  new  and  much  more  complex  doctrine  in  re- 
lation to  the  alienation  of  immovable  property;  and  cases  are  contem- 
plated, where,  though  the  sale  is  declared  perfect  between  vendor  and 
vendee,  and  the  thing  actually  belongs  to  the  latter,  it  yet  remains  the 
property  of  the  seller,  so  far  as  third  parties,  possessing  particular 
rights,  are  concerned.  We  have  adopted  this  principle  in  our  legis- 
lation. 

The  counsel  for  the  mortgagee  creditor  has  referred  to  the  Code, 
page  344,  art.  2,  which  treats  of  the  effect  of  a  sale  under  private  sig- 
nature. Before  examining  it,  and  it  will  be  found  very  material  in 
the  decision  of  the  case,  it  is  necessary  to  recur  to  other  provisions  of 
our  law  in  relation  to  acts  sous  seing  privL 

\    The  224th  article  of  the  Civil  Code,  p.  306,  is  taken  verbatim  from 
that  of  the  Napoleon\  it  is  in  these  words: 

"  An  act  under  private  signature,  acknowledged  by  the  party  against 
whom  it  is  adduced,  or  legally  held  to  be  acknowledged,  has  between 
those  who  have  subscribed  it,  their  heirs  and  assigns,  (ayans  cause,) 
the  same  credit  as  an  authentic  act." 

The  228th  article  of  the  same  page  declares  "that  sales  of  immov- 
ables and  slaves,  sous  seiugpriiky  shall  have  effect  against  third  per- 
sons only  from  the  time  of  their  being  registered,  but  that  the  want 
or  delay  of  registering  cannot  be  pleaded  by  any  one  of  the  contract- 
ng  parties,  iheir  heirs  and  assigns,  {ayans  cause.) 

These  provisions  are  the  same  with  those  which  have  occasioned 
so.  much  discussion  among  the  jurists  of  France.    The  strength  of  the 
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argument  on  both  sides,  is  no  doubt  given  to  us  in  the  works  of  Toul- 
lier  and  Merlin,  which  have  reached  this  state;  and  it  is  believed  that 
an  attentive  perasal  of  them  will  either  leave  men's  minds  in  as  much 
doubt  and  difficulty  here,  or  lead  to  as  great  a  diversity  of  opinion, 
as  they  have  done  in  the  country  where  this  discussion  has  arisen. 

It  is  contended  by  one  class  of  the  French  jurists,  that  the  words 
ayans  cause,  mean  all  those,  to  whom  the  rights  of  a  person  have 
been  transferred  by  a  particular  title,  such  as  legacy,  donation,  sale, 
exchange,  &c.  Hence  they  conclude  that  the  second  purchaser  or 
mortgagee,  being  the  ayant  cause  of  his  vendor,  cannot  under  the 
provision  already  cited,  plead  the  want  of  registering  of  an  act  sous 
seing  privS. 

Those  who  maintain  the  opposite  doctrine,  insist,  that  the  second 
purchaser  is  a  third  party  (Hers),  and  that  he  is  enabled  to  allege  the 
want  of  registering  of  the  act  under  private  signature. 

It  would  be  of  little  utility,  if  it  were  practicable,  to  bring  within 
the  compass  of  a  judicial  opinion,  the  various  arguments  and  authori- 
ties on  which  the  advocates  of  the  respective  doctrines  just  alluded 
to  rely.  In  the  ardor  with  which  the  discussion  is  conducted,  both 
parties  will  be  found,  perhaps,  to  have  fallen  into  contradictions  not 
easily  reconciled;  and  to  have  arrived  at  conclusions,  which  in  their 
whole  extent,  it  is  difficult  to  accede  to. 

It  is  said,  for  example,  that  the  mortgagee  creditor,  by  convention, 
is  the  ayant  cause  of  his  debtor,  but  that  he  who  makes  a  seizure  in 
virtue  of  a  judgment,  is  not;  yet  it  is  perhaps  difficult  to  perceive  the 
difference  on  which  this  distinction  is  founded;  for  the  seizure  is 
made  under  a  contract  formed  with  the  debtor,  and  the  person  to 
whom  he  obliges  himself  would  appear  to  be  as  ranch  his  ayant 
cause,  as  the  creditor  by  mortgage.  Toullier,  Droit  Civil  Fran^ais, 
vol,  8,  cap.  6,  sect.  1,  nos,  247,  251,  252;  Failliettey  note  7  on  the 
i328M  art.  Code  Napoleon, 

But  this  inconsistency  is  still  less  striking  than  that  exhibited  by 
the  advocates  of  the  opposite  doctrine.  They  contend  that  the  seizing 
creditor  is  the  ayant  cause  of  the  debtor,  but  they  insist  that  as  to 
any  act  made  by  him  under  private  signature,  the  former  can  plead 
the  want  of  registry.  Thij^  argument  would  appear  to  be  completely 
at  war  with  the  admission,  that  the  creditor  is  the  ayant  cause  of 
the  vendor;  for  if  he  be,  the  law  expressly  says,  that  the  act  sous 
seing  priv6  is  as  binding  on  him,  as  on  the  party  who  signs  it.  Indeed, 
on  a  perusal  of  the  whole  of  the  discussion  on  this  side,  it  will  be  seen 
that  its  advocates  rely  rather  on  the  intention  of  the  law  maker,  and 
the  inconveniences  which  would  result  from  adopting  the  principles 
of  their  adversaries,  than  on  the  strict  meaning  of  the  terms  used.  It 
is  true,  they  endeavor  to  show  that  even  on  technical  grounds,  their 
position  is  tenable;  but  we  apprehend,  that  in  this  point  of  view,  the 
strength  of  the  case  is  with  their  opponents.  Toullier,  Droit  Civil, 
vol.  10,;?.  613  to  670;  Merlin's  Questions  de  Droit,  verba  Tiers, 
vol.  6,  388. 
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Bailly  v.  Robles  et  al.     IV,  N.  S.  361. 

FIRST  District. 

Facts  communicated  by  the  client  to  the  attorney  in  his  professional 
character^  cannot  be  given  in  evidence  by  the  latter,  although  he 
does  not  receive  a  fee. 

If  the  point  really  at  issue  was  not  contested  in  the  court  below, 
and  the  evidence  is  not  satisfactory,  the  Supreme  Court  will  remand 
the  cause. 


Sloan  et  al.  v.  Adams.     IV,  N.  S.  365. 

FOURTH  District. 

On  a  question  of  fraud,  if  the  jury  find  for  the  defendant,  and  the 
court  cannot  agree  with  them,  the  cause  will  be  remanded. 


Rieffel  et  al.  v.  Boissiere.     lY,  N.  S.  366. 

COURT  of  Probates  of  New  Orleans. 

No  appeal  can  be  taken  from  an  order  of  the  judge  homologating 
the  inventory  made  by  the  executor.  No  relief  can  be  had  until  after 
final  judgment. 
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Spencer  v.  Lambert.     lY,  N.  S.  366. 

THIRD  District 

No  appeal  from  a  decision  refusing  to  sustain  exceptions  to  the 
petition:  such  judgment  not  being  final. 


324  SUPRiiME  COURT 


EASTERN  DISTRICT,  APRIL  TERM,  1 826. 


Martinez  v.  Lay  ton  &  Co.     IV,  N.  S.  368. 

After  insolvency,  the  syndics  may  sne  for  any  property,  the  alienation  of  which  was 

null  and  void  as  to  creditors. 
Bat  when  the  object  of  the  action  is  to  enforce  a  lien,  which  one  of  the  creditors  may 

have  on  immovables  alienated  before  failure,  they  cannot 
When  a  judgment  is  the  basis  of  the  mortgage,  that  judgment  maybe  given  in  evidence 

against  a  third  possessor. 
A  mortgage  cannot  be  enforced  on  property,  which  previous  to  the  date  of  recording  had 

been  sold  by  act  sous  seing  privi  and  delivered. 

PARISH  Court  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  first  question  which  this  case  presents,  is  whether  after  the 
failure  of  the  debtor,  a  mortgagee  creditor  can  exercise  his  action  of 
mortgage  against  property,  which  is  in  the  hands  of  a  third  possessor; 
or  whether  it  should  not  be  prosecuted  by  the  syndics  of  the  insol- 
vent. 

We  think  the  action  is  properly  maintainable  by  the  individual 
creditor.  The  property,  having  passed  out  of  the  debtor  before  the 
cession,  did. not  make  a  part  of  his  estate.  The  syndics  have,  there- 
fore, no  authority  to  intervene,  on  the  ground  that  they  have  a  right 
to  sue  and  get  it  into  possession,  as  the  property  of  the  bankrupt 
They  could  not  support  the  action  on  the  principle  that  it  was  a  debt 
due  to  the  estate,  for  there  is  nothing  due  by  the  third  possessor  to  it. 
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If  the  suit  was  to  bring  back  into  the  common  mass,  the  land  on  which 
the  mortgage  existed,  because  the  alienation  was  fraudulent,  or  from 
any  other  reason  which  made  it  null  and  void  as  to  creditors,  the  syn- 
dics would  be  the  proper  plaintiffs  for  such  purpose.  But  for  the 
objects  sought  to  be  attained  by  this  suit,  we  cannot  imagine  any 
legal  ground  on  which  they  could  sue.  The  right  asserted,  belongs 
exclusively  to  the  creditor  who  has  brought  the  action  against  the 
third  person,  who  is  not  the  debtor  of  the  insolvent.  The  circum- 
stance of  the  creditor  having  the  power,  if  he  had  chosen,  to  present 
his  claims  in  the  concurso,  does  not  authorise  the  syndics  to  interfere 
with,  and  control  the  exercise  of  rights  which  he  has  deemed  proper 
to  enforce  against  third  parties;  no  more  than  if  the  vendee  of  the 
insolvent  was  suing  to  recover  possession  from  a  third  person,  of  the 
object  purchased. 

The  second  question,  whether  the  judgment  rendered  against  the 
debtor  could  be  given  in  evidence  against  the  third  possessor,  is  of 
very  easy  solution.  The  answer  is  furnished  by  an  express  provision 
of  our  Code,  which  declares,  that  "the  seizure  of  the  mortgaged  pro- 
perty shall  be  ordered  by  a  judgment^  on  the  producing  of  a  copy,  in 
due  form,  of  the  act  of  mortgage^  as  well  as  of  the  judgment  obtained 
against  the  principal  debtor."  When  a  judgment  in  the  first  instance 
is  the  basis  of  the  mortgage,  as  was  the  case  here,  it  is  the  act  of 
mortgage,  and  consequently  was  legally  admitted  in  evidence.  To 
sustain  the  objection,  would  be  tantamount  to  declaring,  that  judicial 
mortgages  could  not  be  enforced  on  property  which  had  passed  into 
the  hands  of  third  parties.    Civil  Code,  462,  art.  43. 

The  third,  and  by  far  the  most  important  question  in  the  cause  re- 
mains: it  is,  whether  a  mortgage  which  has  been  duly  recorded,  can 
be  enforced  on  property,  which,  previous  to  the  date  of  recording,  had 
been  sold  by  act  sous  seing  privij  and  was  in  the  possession  of  the 
vendee  at  the  time  the  mortgage  was  registered. 

In  the  case  of  Doubrere  v.  Syndics  of  Grillier,  it  was  decided,  that 
the  chirographic  creditors  of  an  insolvent  could  not  set  aside  a  sous 
sting privi  act  of  their  debtor;  that  they  did  not  possess  such  a  right 
before  failure,  and  that  their  rights  were  not  increased  by  that  event. 
In  the  opinion  delivered  in  that  case,  which  received  our  most  serious 
attention,  many  of  the  topics  that  necessarily  belong  to  this,  were 
considered,  and  a  good  deal  of  the  reasoning  used  there,  has  a  strong 
application  to  the  instance  now  before  us.     2  A''.  S.  171. 

Still,  the  point  there  adjudged,  is  not  the  same  as  that  which  is 
necessary  to  the  decision  of  this  cause;  and  the  express  reservation 
which  we  made  of  such  a  case  as  that  presented  at  this  moment  to 
.  the  court,  shows,  that  we  then  considered  a  decision  on  the  rights  of 
creditors,  who  had  neither  privilege  or  mortgage  on  the  real  estate  of 
their  debtor,  would  not  be  decisive  as  to  those,  who  with  such  advan- 
tages should  hereafter  contest  the  effect  of  an  act  under  private  sig- 
nature. 

According  to  our  Code,  "The  mortgage  is  a  contract  by  which  a 
Vol-  III.— 28 


333  SUPREME  COURT. 

[Herring  ».  Levy.] 

great  degree  from  English  authorities;  and  although  in  the  case 
above  stated,  merchants'  books  ought  probably  to  be  received  in  evi- 
dence, the  rule  cannot  with  propriety  be  extended  to  the  reception  of 
extracts  from  such  books.  We  are,  therefore,  of  opinion  that  the 
court  below  was  correct  in  rejecting  the  extracts  of  accounts  from  the 
books  of  Riley,  so  far  as  their  authenticity  depends  on  the  entries  of 
clerks  proved  to  be  dead. 

The  testimony  of  the  clerk,  Adams,  could  not  properly  have  been 
excluded  on  the  ground  of  incompetency  in  the  witness;  but  allowing 
it  to  be  admissible,  and  giving  to  it  all  the  weight  to  which  it  is 
legally  entitled,  it  does  not  help  the  cause  of  the  appellant  The 
witness  proves  nothing  arising  from  his  own  knowledge,  which  can 
be  admitted  to  disprove  the  absolute  transfer  of  the  note  to  the  plain- 
tiflf,  by  the  written  contract,  created  by  the  endorsement.  On  that 
subject,  he  only  states  that  the  entry  in  the  deposit  account  against 
Herring,  which  relates  to  this  note,  is  in  his  handwriting,  and  of 
course  it  is  to  be  presumed  that  it  was  ordered  by  his  employer,  who 
is  not  at  liberty  in  that  way  to  make  a  title  for  himself. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  aflirmed,  with  costs. 

Morse  J  for  the  plaintiflf. 

Pierce^  for  the  defendant. 


Lawes  et  al.  v.  Chinn.     IV,  N.  S.  388. 

THIRD  District. 

Husband  joining  with  the  wife  in  a  suit,  is  sufficient  evidence  of 
his  authorising  her  to  bring  the  action. 

If  the  plaintiff  in  execution,  sends  a  writ  to  another  parish,  the 
district  court  for  that  parish  has  jurisdiction  to  issue  an  injunction, 
and  try  the  questions  arising  on  it. 

A  wife  is  not  legally  bound  by  a  note  executed  jointly  with  her 
husband.    See  DVirnford  v.  Gros  and  Wife,  7  Martin^  465. 
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Kling  V.  Fish.     IV,  N.  S.  391. 

SECOND  District. 

Held,  that  neither  by  the  29th  law  of  the  second  title  of  the  third 
Partida,  nor  by  the  Civil  Code  of  Louisiana,  is  the  action  brought 
against  the  lessee  terminated  by  his  citing  his  lessor  in  warranty. 
The  Code  intended  that  the  lessor  should  be  called  in  warranty,  and 
for  that  purpose  the  cause  to  continue,  and  not  to  terminate.  If  he 
does  not  appear  when  cited,  the  law  afforded  an  equitable  relief  to 
plaintiff,  by  giving  him  possession  and  leaving  the  question  of  title 
untouched.* 


Williamson  v.  Price  &  Morgan.     IV,  N.  S.  399. 

The  owner  of  a  vessel  is  responsible  for  the  dtroage  done  by  her,  although  a  pilot  be  on 

board. 

PARISH  Court  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendants  resisted  the  claim  of  the  plaintiflF  for  compensation 
of  an  injury  done  by  their  (the  defendants')  vessel  to  that  of  the 
plaintiff,  by  running  foul  of  her,  on  the  ground  that  theirs  was  at  the 
time,  under  the  care,  and  consequently  the  control  of  a  licensed  pilot 
There  was  judgment  against  them,  and  they  appealed. 

They  have  relied  on  a  number  of  authorities,  principally  Holt  on 
Shipping,  481;  Chitty,  59;  Abbot,  227;  Partida  5,  8,  26;  Inst.  4,  5, 3; 
Brinkershoeck  9,  2,  29,  sect.  2  and  4;  Dig.  19,  2,  13,  sect.  2. 

The  modern  and  most  direct  authorities  support  the  plaintiff's  claim. 

If  a  ship  miscarry,  while  under  the  care  of  a  pilot,  the  merchant 

•  By  Code  of  Practice,  art.  68,  the  hypothecary  action  will  lie  against  the  third  per- 
son, though  only  a  tenant.  See  this  point  adjadged  in  Moore  o.  Allain,  10  Lou,  Rep. 
495-6. 
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has  a  right  to  charge  either  the  master  or  the  pilot.  Molloy  2,  9, 
sect.  3. 

The  owners  of  a  ship  are  liable  for  damages  done  by  her  while  a 
pilot  has  charge  of  her,  although  the  pilot  be  appointed  by  public 
authority.  Story ^s  Abbot,  215;  Bussy  w.  Donaldson,  4  Dallas,  206; 
The  Neptune,  Dodson's  Adm.  467;  1  Holt  on  Shipping,  483;  3  Peake, 
302. 

The  owners  of  a  ship  are  liable  for  damages  done  by  their  ship 
through  negligence,  although  she  be  chartered  by  government;  though 
a  naval  officer  be  on  board  and  have  the  command  of  her.  5  Bos. 
&  Puller,  182;  Abbot,  182. 

See  also,  Sewell  v.  Rich,  1  Johnson,  305;  Loubridge  v.  Donville,  5 
Barnwell  &  Anderson,  117;  Carruthers  v,  Sydebotham,  4  Maul  & 
Selwyn,  77;  Bonnel  v.  Morton,  Holt  N.  P.  259;  7  Taunton,  258; 
Boucher  v,  Northshore,  1  Taunton,  568;  Nicholson  v.  Morrisey,  15 
East,  364. 

It  seems  hard,  on  the  one  side,  that  while  necessity,  and  in  many 
places  the  law,  compel  to  place  a  vessel  under  the  absolute  command 
of  a  pilot,  his  misconduct  should  subject  to  damages  the  owner  of  the 
ship,  on  whom  he  is,  it  may  be  said,  forced.  But  on  the  other  hand, 
pilots  are  very  seldom  persons  able  to  compensate  the  owner  of  a 
vessel  ran  foul  of.  The  owner  of  the  vessel  by  whom  the  damage  is 
done,  receiving  the  benefit  of  the  voyage,  it  has  been  judged  just  he 
should  indemnify  persons  injured  by  his  vessel,  while  employed  for 
his  benefit. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed,  with  costs. 

Whittelsey^  for  the  plaintiflF. 

Henneriy  for  the  defendants. 


Verret's  Heirs  v.  Candolle.     IV,  N.  S.  402. 

SECOND  District. 

The  defendant  cannot  allege  the  nullity  of  the  title  under  which 
he  claims. 

The  mortgagee  creditor  may  enforce  his  claim  against  a  third  pos- 
sessor, by  an  ordinary  action.  See  Guillet  ei  al.  v.  Coquet,  3  N.  S» 
498. 
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Degruy  v.  St.  Pe's  Creditors.     IV,  N.  S.  404. 

COURT  of  Probates  of  New  Orleans. 

This  was  a  question  of  marital  rights.  The  transaction  which 
gave  rise  to  this  controversy  took  place  before  the  passage  of  the 
Code  of  1808:  it  was,  therefore,  to  be  decided  by  the  Spanish  law 
alone.  The  appellant,  in  this  case,  wife  of  the  deceased,  St.  P6,  filed 
an  opposition  to  the  tableau  of  distribution  presented  by  the  syndics. 
She  claimed  to  be  a  privileged  creditor  as  to  paraphernal  property 
disposed  of  by  her  husband. 

The  Court  say: — The  position  taken  that  the  wife  is  a  privileged 
creditor  for  her  paraphernal  property  disposed  of  by  her  husband,  is 
not  strictly  correct  The  wife  has  only  a  tacit  mortgage  on  the  estate 
of  her  husband  for  the  price  of  her  extra  dotal  effects  alienated  dyring 
marriage.  It  appears  in  evidence,  that  on  the  12th  March,  1800,  the 
father  and  mother  of  the  appellant,  made  to  her  a  donation  of  three 
arpents  of  land  in  front  on  the  river  Mississippi.  In  the  act  by  which 
this  gift  is  conferred,  it  is  stated,  that  about  five  years  then  preceding, 
they  had  given  as  a  pure  donation,  and  in  advancement  as  heirs  to 
their  daughter,  the  quantity  of  land  already  mentioned,  that  it  was 
then  unimproved,  and  had  been  estimated  by  the  donors  at  the  sum 
of  900  dollars,  but  that  at  the  moment  of  making  the  deed  the  land 
had  been  improved,  and  built  on,  at  the  expense  of  their  son-in-law. 
The  next  day  the  appellant  and  her  husband  joined  in  an  act  of 
sale,  by  which  they  disposed  of  the  land  thus  given  to  the  former,  for 
4000  dollars,  payable  in  one,  two,  and  three  years. 
On  these  facts  two  questions  arise. 

First.  Is  the  husband's  estate  responsible  for  the  value  of  the  para- 
phernal property  of  his  wife,  disposed  of  by  an  act  such  as  that  pro- 
duced in  evidence?  And  secondly,  if  it  is,  for  what  amount,  for  the 
value  at  the  time  it  was  received,  or  for  that  which  it  had,  when 
improved  by  the  joint  labors  of  the  community. 

The  transaction  which  has  given  rise  to  this  controversy^  took 
place  before  the  passage  of  the  Civil  Code.  The  questions,  therefore, 
which  it  presents,  must  be  decided  by  a  reference  to  the  Spanish  law 
alone.  The  responsibility  of  the  husband  under  that  system,  depend- 
ed much  on  the  fact,  whether  the  wife  retained  the  administration 
of  her  paraphernal  property;  if  she  did,  the  husband  was  responsible 
in  case  of  alienation  for  the  amount  received  by  him,  and  not  other- 
wise. But  if  on  the  contrary,  the  administration  of  the  extra  dotal 
property  was  confided  to  the  husband,  he  then  became  responsible 
for  the  price  for  which  it  was  sold;  unless  it  appeared  the  money 
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went  to  discharge  the  engagements  contracted  by  the  wife  before 
marriage,  or  was  m  some  other  manner  applied  to  her  use.  These 
principles  of  law  were  well  calculated  to  do  justice  in  the  greater 
number  of  cases:  for,  except  in  those  instances,  and  they  are  few, 
where  the  wife  evidences  her  suspicion  of  the  husband,  by  retaining 
the  administration  in  her  own  hands,  we  apprehend,  the  husband,  in 
almost  every  case,  receives  the  price,  for  which  the  paraphernal  estate 
is  sold.  The  burthen  of  proving  the  contrary  is,  therefore,  with  great 
propriety,  thrown  on  him.  In  the  suit  now  before  us,  the  adminis- 
tration of  the  husband  is  proved,  by  the  possession  which  he  had  of 
the  land;  by  the  improvements  which  he  made  on  it,  and  by  his 
joinhig  in  the  act  of  sale  in  his  own  right,  not  as  assisting  his  wife  in 
selling  that  which  belonged  to  her.  His  estate  is  therefore  respon- 
sible, as  it  has  not  been  proved  the  price  was  converted  to  the 
appellant's  benefit.  In  the  case  of  Faussier  v.  Faussier,  the  notarial 
act  showed  the  wife  had  received  the  money,  and  the  language  used 
there  must  be  understood  in  relation  to  the  facts  then  before  the  court. 
In  that  of  the  Planters'  Bank  v,  Lanusse,  the  money  was  acknow- 
ledged to  be  paid  to  both  husband  and  wife,  but  the  question  arose 
there  collaterally,  on  the  right  of  the  wife  to  vote  for  syndics;  and  it 
was  not  examined  with  much  attention,  as,  taking  the  receipt  in  the 
strongest  way  against  the  wife,  her  claim  was  supported.  We 
understand  the  rule  to  be  this:  that  where  the  administration  of  the 
wife's  paraphernal  estate  is  entrust)ed  to  the  husband,  he  is  responsible 
for  the  value,  if  it  should  be  alienated  during  marriage;  whether  that 
alienation  be  made  by  himself,  or  jointly  with  his  wife,  unless  it  be 
shown  that  the  price  was  applied  to  her  benefit.  {Converiio  en 
utilidad  de  la  muger.)  12  Marl.  167;  1  N,  S.  350;  Febrero^p,  2. 
lib,  1,  cap.  3, seel.  1,  nos.  43, 46  and  47;  Ayora  de  Part,  par.  1,  cap. 
7,  nos.  14  and  15;  Acosta  de  Privil.  Cred.  reg.  2,  amp.  5,  nos,  326 
and  327;  Gregorio  Lopez  on  the  4  Fart.  tit.  11,  law  17,  note  2; 
CastillOy  lib.  4,  cap.  40,  no.  63. 

The  second  question  is  quite  clear.  The  wife  has  no  claim  on  her 
husband's  estate  for  improvements  made  on  her  property  during 
marriage.  They  belonged  to,  and  made  a  part  of  the  community  of 
acquests  and  gains,  •^yora  de  Part,  par.  1,  cap.  10;  Febrero^p.  2, 
Kb.  1,  cap.  4,  sect.  3,  no.  74. 

An  objection  was  made  on  the  part  of  the  appellees,  that  the  wife 
had  lost  her  recourse  on  the  husband's  estate,  by  failing  to  set  up  this 
claim  at  the  first  meeting  of  the  creditors.  We  do  not  think  any  such 
consequence  should  follow  the  neglect  imputed  to  her.  It  is  much 
more  easily  to  be  presumed,  the  silence  of  the  appellant  proceeded 
from  ignorance  of  her  right,  than  from  an  intention  to  abandon  what 
is  justly  due  to  her.    Nemo  presumitur  facile  donare. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates,  be  annulled,  avoided  and  reversed;  and  it  is 
further  ordered,  adjudged  and  decreed,  that  the  opposition  of  the 
appellant  to  the  tableau  of  distribution  filed  by  the  syndics  be  sus- 
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tainedy  and  that  she  be  placed  thereon  as  a  in<^gagee  creditor  for 
900  dollars,  according  to  the  rank  to  which  she  is  entitled;  and  it  is 
further  ordered,  adjudged  and  decreed,  that  the  appellees  pay  the 
costs  of  this  appeal. 

Pierce^  for  the  plaintiff. 

Morely  for  the  defendants. 


Clark's  Heirs  v.  Barham's  Heirs.     IV,  N.  S-  411. 

An  order  to  record  a  will,  will  enable  a  party  to  plead  prescription  under  it. 
A  jodgment  given  on  erroneons  evidence,  ia  valid  until  revereed. 
When  property  ia  held  by  husband  and  wift,  to  which  one  of  them  has  a  title,  poweasion 
fiiUows  the  title. 

THIRD  District 

PoRTBB,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  claim  from  the  defendants  the  undivided  half  of  an 
estate  which  they  allege  belonged  to  their  common  ancestor,  Henry 
€lark,  senior. 

This  claim  is  resisted  on  several  grounds.  First,  That  the  estate 
.demanded  in  the  petition  never  did  belong  to  Henry  Clark;  that  it 
was  the  property  of  his  son,Isham  Clark,  who,  dying,  bequeathed 
the  same  by  will  to  his  sister,  Frances  Barham,the  mother  of  the  de- 
fendants. Secondly,  That  Henry  Clark  renounced  all  right  to  the 
estate  of  his  son  Isham  Clark;  and.  Thirdly,  That  the  prescription  of 
five  and  ten  years  prevents  the  plaintiffs  from  recovering. 

This  action  was  originally  instituted  in  the  court  of  probates,  and 
from  thence  by  appeal  taken  to  the  district  court:  in  both  tribunals 
there  was  judgment  for  the  plaintiffs. 

We  think  the  objection  offered  to  the  petitioners'  right  of  recovering 
on  the  ground  of  prescription,  has  been  sustained. 

The  will  was  presented  to  the  parish  judge  in  the  year  1816.  Two 
of  the  witnesses  who  were  present  at  its  execution  proved  it.  The 
judge  made  the  following  order ;  <'  The  above  will  being  proved  to  the 
satisfaction  of  the  court,  it  is  ordered  to  record." 

It  is  objected,  that  this  will  cannot  form  the  basis  of  prescription, 
because  by  a  provision  of  our  Code,  it  is  declared  ^Uhat  no  testament 
or  codicil  can  have  effect  until  it  has  been  presented  to  the  judge  of 
Vol,  HL— 29 
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the  parish  in  which  the  testator  died.  The  said  judge  shall  order  the 
execution  of  the  said  testament  or  codicil  after  its  being  opened  and 
proved  in  the  cases  prescribed  by  law."    Civil  Code,  242 j  art  153. 

It  is  the  opinion  of  the  court,  diat  the  order  to  record  the  Ivilly  was 
sufficient  to  enable  the  party  holding  under  it,  to  plead  prescription. 
That  order  is  certainly  not  so  fonnal  as  it  might  have  been;  but,  no 
doubt  exists  with  us,  that  it  was  the  intention  of  the  judge  the  will 
should  be  executed.  He  declares  it  was  proved  to  his  satisfaction, 
and  directs  it  to  be  recorded;  which  order,  taken  most  strictly,  was  at 
least  commencing  the  execution  of  the  will.  The  parties  claiming 
under  it,  were  justified,  after  this  judicial  sanction,  in  believing  their 
title  to  be  valid,  and  that  they  rightfully  held  the  property.  Infor- 
mality in  a  title  does  not  prevent  him  who  claims  under  it,  from  plead- 
ing prescription ;  it  is  only  the  informality  which  renders  it  null,  which 
produces  that  effect.  The  great  number  of  our  probate  judges,  and 
the  sinallness  of  the  compensation  which  their  fees  of  office  afford  in 
many  parishes,  render  it  impossible  to  obtain  legal  characters  to  fill 
them.  We  cannot,  therefore,  expect,  that  all  their  judicial  decrees 
will  be  expressed  with  that  clearness  and  precision,  which  distinguish 
the  judgments  of  courts,  where  men  learned  in  the  law  preside;  and 
we  apprehend,  it  would  lead  to  great  confusion  to  apply  so  severe  a 
test  to  them.  At  all  events,  we  are  satisfied,  that  the  order  rendered 
here  was  sufficient  to  enable  the  party  to  plead  prescription:  whether 
it  was  technical  enough  for  other  purposes,  need  not  now  be  inquired 
into. 

It  is  next  objected,  that  the  will  was  defective,  because  more  wit- 
nesses could  have  been  had  at  its  execution;  and  that  the  court  irregu- 
larly admitted  it  to  probate  without  evidence,  establishing  that  the 
facts  existed  which  render  the  number  called  in  here,  sufficient  for  the 
validity  of  a  nuncupative  testament  when  made  in  the  country. 

As  far  as  our  knowledge  of  the  practice  of  the  courts  of  probates 
extends,  we  do  not  believe  they  are  in  the  habit  of  going  into  an  in- 
quiry of  this  kind  when  a  will  is  presented  to  them.  The  articles  of 
the  Code,  which  point  out  the  proof  necessary  to  be  made,  before  the 
execution  of  the  testament  can  be  ordered,  do  not  seem  to  contem- 
plate any  such  investigation  in  the  first  instance;  but  admitting  that 
they  did;  what  would  be  the  conclusion?  Why,  that  the  court  of 
probates  decided  erroneously  on  insufficient  evidence.  But  that 
would  not  be  sufficient  to  render  the  judgment  null,  or  prevent  it, 
uiitil  appealed  from  and  reversed,  from  having  the  same  effect  as  if 
rendered  on  the  most  full  and  complete  proof.  Civil  Code,  242,  art. 
157;      ■ 

'  It  is  still  objected,  that  the  legatees  knew  their  father  was  alive  at 
the  time*  the  will  was  made,  or  at  least  when  it  was  ordered  to  be 
recorded,  and  that  consequently  they  were  possessors  in  bad  faith;  as 
the  law  has  positively  provided,  the  parent  cannot  be  disinherited 
unless  he  is  named  in  the  will,  and  the  causes  of  disinherison  ex- 
pressly mentioned.     Civil  Code,  236,  art.  128. 
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There  is  no  proof  in  the  record  of  the  fact  on  which  this  bad  faith 
could ibe  established.  The  evidence  shows,  that  the  father  resided  in 
South  Carofina  up  to  the  year  1817^  dv  1818.  Whether  his.children 
knew  that  he  was  still  living,  at  the  time  the  uxill  was^  made  ar.proved, 
is  not  shown:  the  presumption  is,  that  they  were  informed lof  it.  But 
we  cannot  take  that  presumption  in  place  of  proof,  and  on  it  alone 
say,  this  property  was  held  in  bad  faith.  Bad  faith,  as  is  well  known, 
cannot  be  presumed,  and  there  is  no  difference  between  presuming  it, 
and  presuming  the  fact  which  would  establish  it. 

Lastly,  it  was  contended,  there  was  no  possession,  because  the 
father  of  the  present  defendants  was  the  husband  of  their  mother,  the 
legatee,  and  that  the  property  came  into  his  hands  as  executor,  and 
was  held  by  him  in  that  capacity. 

The  testimony  establishes,  that  the  slaves  have  remained  with  tlie 
husband  and  wife^  since  the  death  of  Isham  Clark,,  the  testator,  up  to 
the  institution  of  this  suit.  When  property  is  held  by'hlisband  and 
wife,  to  which  one  has  a  right,  the  legal  possession  follows  the  title: 
the  husband,  as  executor,  had  no  right  to  retain  them  for  ten  years; 
his  possession,  after  the  time  prescribed  by  law  for  executors  to  per- 
form the  duties  imposed  on  them  by  the  will^  Was  ^he  possession'  of 
the  legatees.  ..    •         .< 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgmenft 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  there 
be  judgment  for  the  defendants,  with  costs  in  both  courts. 
Woodruffs  for  the  plaintiffs. 

Watts  and  Lobdellj  for  the  defendants. 


Brown  v.  Anderson.     IV,  N.  §•  416. 

FIRST  District. 

Decidedy  the  right  of  a  defendant  in  a  note  may  be  sold  in  execu- 
tion. In  this  case,  the  defendant's  interest  being  only  the  forty- 
seventh  part  of  the  proceeds  of  the  note,  he  could  not  himself  demand 
the  delivery  of  it  from  a  person  who  was  the  first  holder  of  it,  for  the 
holders  of  the  remaining  atiquot  parts  of  it  who  have  liens,  judg- 
ments, &c.  Therefore,  these  ought  not  now  to  be  compelled  to  sur- 
render it. 

Whatever  may  be  the  right  of  the  defendant  in  the  note,  may  be  a 
fair  object  of  sale  on  the  execution,  without  disturbing  the  right  of 
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the  holders  or  other  owners.  The  rule  taken  by  plaintiff  on  Lob- 
dell^  suggesting  that  he  was  in  possession  of  a  note  of  one  M'Donooghy 
the  property  of  defendant  and  others,  and  requiring  him  to  show 
cause  why  it  should  not  be  surrendered  by  him  to  the  sheriff  to  be 
sold  on  plaintiff's  execution^  was  disdiai^ed. 


Hernandez  t^.  Garetage.     lY,  N.  S.  419. 

THIRD  District. 

New  trial  will  not  be  granted  for  the  discovery  of  evideQce,  which 
by  due  diligence  might  have  been  had  before. 

The  validity  of  a  donation  made  in  the  state  of  Mississippi  will  be 
tested  by  our  laws,  if  those  of  that  state  are  not  proved. 


Lawrence  v.  Foster,    IV,  N,  S.  423. 

EIGHTH  District. 

Amendments  should  not  be  allowed  unless  to  promote  the  justice 
of  the  cause^  and  never  to  indulge  indolence  of  a  party. 


ar. 


APRIL  TERM,  1886.  341 


Cbapelle  v.  Wells  £f  al. , .  IV,  N.  Si  42«. 

It  is  DO  violation  of  an  exclasivo  right  to  keep  a  ferry,  to  cross  persons  wjthopt  demand- 
ing: ^J,    .  •  , 


EIGHTH  District.         :      ..   ..        •  ■,  .... 

Pouter,  J.y  delivered  the  opinion  of  thq  court.  ,.,.     , 

This  action  is  brought  to  recQver,d?tmageij,  which., the  pl^intipf 
alleges  he  has  sustained  by  thedeifeftdants  disturbii^g  him.infhe  use 
and.  enjoymcntof  a  ferry>to  which  he  has  an  exclusive lyight,  by 

vittueof  an  act  of  the  legislature;  ..        /...,.      ,i 

The  acts  of  disturbance  are  alleged  to  be  the  est^bjiqhment  of 
another  ferry  within  the  limits  conceded  to  the  petitioners,  by  the 
aforesaid  act. 

The  general  issue  was  pleaded;  the  case  submitted  to  a  jury,  and 
by  them  found  for  the  defendants,  and  in  our  opinion  correctly. 

The  evidence  shows  the  defendants. bad  a  boat  on  the  river,  near 
to  the  ferry  of  the  plaintiff,  and  that  they  were  in  the  habit  of  crossing 
there  themselves  and  permitting  others  to  cross;  but  there  is  no  proof 
that  they  made  any  charge  for  doing  so,  or  that  they  received  com- 
pensation therefor.  The  third  section  of  the  act  under  which  this 
suit  is  brought^  prohibits  any  person  from  establishing  a  fi^rry,  within 
the  limits  conferred  on  the  plaintiff.  Now  to  the  establishment  of  a 
ferry,  the  taking  of  toll  is  essential.  A  ferry  is  defined  to  be,  a  liberty, 
by  prescription  or  grant,  to  have  a  boat  for  passage  upon  ^  river,  for 
carriage  of  horses  and  m«n,yar  reasonfitble  tpll^  ,We  have  no  doubt 
it  was  in  that  sense  the  word  was  used  by  the  legislature.;  it  never 
could  have  been  their  intention  to  prevent  men  frpm  using  their  own 
boats  to  cross  the  river,  nor  to  prevent  them  from  lending,  these  boats 
to  their  neighbors,  so  they  did  it  gratuitously.      .  , 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Ripley  and  Conrad^  for  the  plaintiff. 

Henneriy  for  the  defendants. 
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Hepp  e/  a/.  t>.  Lafonta's  Executors.    lY,  N.  S.  438. 

FIRST  District 

If  a  specific  legacy  is  made  of  a  note,  and  afterwards,  but  before 
the  death  of  the  testator,  a  payment  is  made  on  it,  the  legatee  cannot 
claim  that  the  amomit  of  the  note  should  be  paid  by  the  executors. 

In  this  case,  Uie  testator  himself  received  the  part  payment  This 
legacy  was  not  of  a  sum  of  money,  but  of  a  contract  or  debt;  it  was 
not  perfect  until  the  moment  the  testator  died,  and  then  it  took  place 
as  to  what  was  then  due;  for  the  rest,  it  was  adeemed.  The  execu- 
tors having  transferred  the  testator's  claims  on  the  debtor,  to  the 
legatee,  as  it  stood  at  the  time  of  testator's  death,  have  nothing  further 
to  do  in  the  business. 


Schlatter  et  al.  v.  Broaddus  et  al.    lY,  N.  S.  430. 

FIRST  District 

<<  Persons,  out  of  this  state,  can'  only  be  made  amenable  to  our  tri- 
bunals by  having  their  property  attached.  A  writ  of  attachment 
duly  executed,  stands  in  the  place  of  a  citation*  The  credits,  goods 
and  effects  of  the  defendants,  represent  his  person.  If  they  be  not 
levied  on,  he  is  not  legally  before  the  tribunal,  any  more  than  in  an 
ordinary  case  where  the  citation  is  not  served.** 


w 
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Garidel  ij.  Fogliardi.    IV,  N.  S.  432. 

FIRST  District. 

HM,  creditors  who  sign  a  coocoidatey  do  not  waive  the  right  of 
contestingy  thereafter,  the  claims  of  each  other,  on  the  syndic  filing  a 
tableau  of  distribution.    See  10  Atariin,  690. 


Brown  &  Sons  t^.  Saul  et  d.    lY,  N.  S.  434. 

A  credftor  hat  no  right  to  interiera  in  a  mit  hetveflD  bis  dobtor  and  a  thjl^d  p^rty.  ' 
Diktory  and  declinatofy  pleaa  ahonld  precede  anawering  on  the  merita/  but  when  ther« 

la  a  tola]  want  of  right  diaekieed  by  the  petition,  it  may  be  taken  advantage  of  at  any 

stage  of  the  prooeeding. 

PARISH  Court  of  New  Orleans. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  to  recover  from  the  defendant  9000  dollars, 
money  alleged  to  have  been  lent  him  by  the  plaintiffs.  In  their 
petition  they  claim  a  privilege,  as  resulting  from  a  pawn  or  pledge 
of  four  hundred  shares  of  bank  stock,  in  the  Bank  of  Orleans.  Be&re 
judgment  was  rendered  between  the  original  parties  to  the  action, 
the  Bank  of  Orleans  and  the  Bank  of  Louisiana  each  filed  separate 
petitions  of  intervention  and  opposition  to  the  privilege  or  preference 
claimed  by  the  plaintiffs,  as  above  stated,  alleging  tfie  embarrassed 
state  of  affairs  or  insolvency  of  the  defendant,  and  imperfections  in 
the  act  of  pledge,  as  grounds  of  their  opposition.  They  were  per- 
mitted to  intervene  in  the  court  below,  and  no  objection  seems  to 
have  been  there  made  to  their  right  of  tiius  interfering  with  the 
interest  and  claims  of  the  original  parties.  Judgment  was  finally 
rendered,  supj^orting  the  opposition  of  the  intervening  parties,  from 
which  the  plamtiffs  appealed. 

In  the  course  of  the  argument  before  this  court,  it  oecuned  to  its. 
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that  the  banks,  as  individual  creditors  of  the  defendant,  had  no  right 
thus  to  interfere  with  the  administration  of  justice  between  him  and 
other  individual  creditors  who  were  pursuing  their  claims  in  the 
ordinary  mode  of  legal  procedure,  as  Ihe  plaintiffs  had  attempted  in 
the  present  case.    On  further  reflection  and  examination  of  the  cause, 
we  are  fully  convinced  of  the  correctness  of  the  opinion  then  suggested 
to  the  counsel.    The  soundness  of  this  opinion  is  however  denied  by 
the  advocates  of  the  banks,  on  two  grounds;  one  of  substance,  the 
other  rather  of  form*-    Ift  support  of  the  substantial  and  legal  right 
of  the  present  intervention,  they  refer  the  court  to  the  389th^nd  390th 
articles  of  the  Code  of  Practice.    The  first  of  those  articles  does  not 
in  any  manner  support  the  pretensions  of  the  parties  intervening;  for 
it  contemplates  an  interest  which  such  parties  may  have,  connected 
with  that  of  one  or  other  of  the  original  parties  to  a  suit,  either  plain- 
tiff or  defendant.    In  the  case  now  under  consideration  there  is  no 
union  of  interest  in  relation  to  the  subject  matter  in  dispute,  between 
the  interpleaders  and  either  of  the  original  parties.    They  claim  rights 
adverse  to  the  pretensions  of  the  plaintiffs,  and  not  in  unison  with 
9.ny  real  interest  of  the  defendant.    The  expressions  of  the  390th 
article  convey  ideas  on  the  subject  of  intervention,  general  and  in- 
definite, and  give  that  right  in  all  cases  where  third  persons  have  an 
t^    interest  in  the  success  of  either  of 'the  original  parties.    But  the  in- 
\  terest  here  intended,  we  are  of  opinion,  must  be  direct  and  closely 
connected  with  the  object  in  dispute,  founded  on  some  right,  claim, 
or  lien,  either  conventional  or  legal.     It  surely  will  not  be  contended, 
tliat  under  this  law,  in  every  case  where  a  creditor  sues  his  debtor, 
all  separately,  or  any  one  of  the  other  creditors  of  the  same  debtor, 
may  intervene  on  a  bare  suggestion  of  insolvency.    The  interpreta- 
tion, as  above  expressed,  of  these  articles  of  the  Code  of  Practice,  is 
in  conformity  with  the  principles  established  in  the  Louisiana  Code, 
particularly  by  the  1967th  article.      Admitting  the  want  of  legal 
authority  of  individual  creditors  to  intervene,  for  the  purpose  of  in- 
validating contracts  made  by  their  debtors,  unless  the  claims  be  liqui- 
dated by  judgment;  it  is  contended,  that  this  court  cannot  notice  any 
objection  founded  on  such  want  of  authority,  because  it  was  not  made 
or  pleaded  in  defence  of  the  intervention  in  the  present  case,  before 
trial  in  the  parish  court.     It  is,  perhaps,  a  rule,  almost  without  excep- 
tion, that  all  objections  to  the  personal  capacity  of  a  suifor  to  appear 
injustice,  should  bemadein  limineliiis.    All  dilatory  anddeclinatory 
pleas  ought  to  precede  the  conlestatio  litis;  and  even  peremptory 
exceptions  should  be  regularly  pleaded;  but  a  total  want  of  legal 
right  in  a  suitor,  in  relation  to  the  matters  in  litigation,  ought  to  be 
taken  iiito  consideration  and  acted  on  t^y  courts  of  justice,  at  any  stage 
of  a  cause.    They  should  not  remain  silent  spectators  of  infringements 
of  the  true  principles  of  laws,  which  they  are  appointed  to  administer. 
Being  of" opinion  that  the  intervening  parties  in  the  present  case 
had  no  legal  right  thus  to  come  in,  it  is  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  parish  court  be  avoided,  reversed  and 
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annulled;  and  it  is  further  ordered,  adjudged  and  decreed,  that  judg- 
ment be  entered  against  them  as  in  case  of  nonsuit,  and  that  the  cause 
be  remanded  to  the  court  below,  to  be  tried  between  the  original 
parties;  the  interpleaders  to  pay  all  costs  in  both  courts  occasioned 
by  their  intervention. 

Mone,  for  the  plaintiffs. 

RawUy  for  the  defendants. 

Pierce  and  Livermore^  for  the  intenrening  creditors. 
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EASTERN  DISTRICT,  MAY  TERM,  1826, 


Lanusse's  S/ndics  v.  Pimpienella.     IV,  N.  S.  439. 

The  nature  of  the  plea  ofreconTCDtion.    The  plaintiff  ag'uinst  whom  a  plea  of  reconven- 

tion  is  filed  cannot  discontinue. 
If  an  agent,  who  is  to  be  paid  on  condition  that  he  succeeds  in  the  business  entrusted  to 

him,  be  dismissed  without  cause,  he  can  claim  a  sum  equal  to  the  trouble  he  has  been 

put  to. 

« 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  conrt. 

This  action  was  commenced  to  recover  from  the  defendant,  a  sum 
of  money,  charged  in  the  petition  to  have  been  received  by  him  in 
the  capacity  of  attorney  in  fact  to  the  plaintiffs. 

The  answer  admits  the  agency;  the  receipt  of  a  sum  of  money 
amounting  to  9957  dollars,  62i  cents;  but  avers,  that  the  defendant's 
expenses  in  collecting  the  money  in  Mexico,  and  pursuing  other 
claims  of  the  plaintiffs  there,  amounted  to  3999  dollars  93  cents,  and 
that  he  has  paid  over  to  Paul  Lanusse,  the  attorney  of  the  syndics, 
5953  dollars,  68|  cents;  which  leaves  a  balance  in  favor  of  the  plain- 
tiffs only  of  four  dollars. 

The  answer  also  avers,  that  the  defendant  was  charged  by  the 
plaintiffs  with  the  recovery  of  the  proceeds  of  a  cargo  ot  a  vessel 
confiscated  by  the  former  government  of  Mexico,  amounting  to 
49,600  dollars  in  specie,  and  a  quantity  of  tobacco;  that  the  plaintiffs 
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agreed  to  )[>ay  -his  expenses  in'{)rosecuting  this  recovery,  and  to  allow 
him  Xtn  per  cent,  commission  on  the  amount  which  might  be  received 
by  him. 

That  with  infinite  labor^  trouble  and  expense,  he,  the  defendant, 
had  he^trly  completed  therecovery  Of  the  claim  entrusted  to  his  man- 
agement, when  the  plaintiffs  annulled  the  power  conferred  on  him^ 
and  appointed  another  agent  in  his  stead.  -  •  ,-..    r 

.  That,  by  reason  thereof,  he  was  prevented  froni  complying  with 
his  agreement,  and  that  he  is  entitled  to  the  same  commission,  as  if 
the  money  had  been  collected.  For  the  amoufit  of  this  commission, 
deducting  the  balance  of  four  dollars,  due  him  on  the  moneys  collected, 
judgmetit  is  prayed  in  reconvention; 

Oti  this  arts wer  being  put  in,  the  plaintiffs  robved  the  court  for 
leave  to  discontinue.  It  was  granted  to-  them;  but  on  a  rule  taken 
by  the  appellee,  this  order  was  rescinded,  and  the  cause  rehistated. 

The  correctness  of  the  decision  which  denied  the  plaintiff  the  per- 
mission to  withdraw  his  case,  is  the  first  question  presented  for  our 
examination. 

Unless  the  situation  of  the  parties  in  this  case,  greatly  differs  from 
ordinary  ones,  it  was  conceded  on  the  part  of  the  appellee,  that  the 
application  should  have  been  sustained. 

The  right  of  the  defendant  to  reconvene  Ihe  plaintiff  in  the  same 
suit,  in  which  the  latter  makes  a  demand  of  him,  though  as  clearly 
established  by  the  ancient  laws  of  this  country,  as  any  other  principle 
to  be  found  in  them,  and  though  of  familiar  use  among  all  the  modern 
nations  whose  jurisprudence  is  derived  from  the  same  origin  as  ours, 
has  but  recently  been  put  into  practice  in  this  state.  The  first  case 
in  which  it  was  expressly  recognised  by  this  court,  was  that  of  Evans 
t;.  Gray.  The  legislature  have  since  acted  on  it;  but  they  have  done 
no  more  than  to  establish  the  general  principles,  leaving  the  particular 
questions  \yhich  might  arise  to  be  decided  by  deductions  from  those 
general  principles;  or  by  reference  to  theSpauishi  jurisprudence  where  * 
not  only  the  same  general  rules  are  found,  but  the  modification?, 
which  they  have  received  in  their  application  to  particular  cases. 
,12  Martiny  483;  2  A^.  S,  73;  Dig,  lib,  2,  tit.  1;,  c.  11;  Toullierj  Droit 
Civil  FrangaiSy  vol.  7,  liv.  3,  lit.  3,  cap^  S^tio.  ^46,  in  fiote;  Febrero^ 
p.  2,  lib,  3,  cap.  1,  seel.  6,  «o.  224;  Curia  Phil.  p.  1;  Juicio  Civily 
.stet:  15,  nos,  7  and  9-,. Code ofPratlicBy  374—77.  ^     '    ' 

Whether  the  plaintiff  can  discontinue  his  action,and  by  this  means, 
put  both  himself  and  the  defendant  out  of  court,  will' depend  in  some 
measure  on  ascertaining  in  what  light  he  is  t6  be  viewed  in  relation 
to  the  demand  in  reconvention ;  Avhether  he  be  not  quoad  this  demand 
really  defendant:  for,  if  he  is,  it  would  seem  to  follow  as  a  consequence, 
•that  he  cannot  exercise  a  right  which  is  given  to  those  who  are  asking 
for  judgment  against  others,  and  who.  are  therefore  left  at  liberty  to 
enforce  their  claims  in  the  manner,  and  at  the  time  which  their 
interests  may  dictate.  .  He  stands,  on  the  contrary,  according  to  the 
hypothesis  just  put,  in  a  situation  where  every  imaginable  reason  is 
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opposed  to  the  exercise  of  such  a  privilege.  There  would  be  few 
judgments  we  imagine,  rendered  in  this  country,  or  any  other,  if  the 
party  against  whom  condenmation  was  prayed,  and  against  whom 
it  was  about  to  be  pronounced,  could  arrest  the  sentence,  by  the 
expression  of  a  wish  that  it  should  be  postponed  to  another  time,  or 
by  desiring,  that  the  suit  against  him  should  be  discontinued. 

Now,  with  the  exception,  that  the  defendant  who  sets  up  the  plea 
of  reconvention  is  not  the  party  with  whom  the  cause  originates,  it 
is  not  seen  by  us  in  relation  to  such  claim,  in  what  other  light  he  can 
be  viewed  than  as  plaintiff.  In  all  these  things,  which  essentially 
distinguish  the  one  from  the  other,  he  certainly  is:  his  demand  is  not 
merely  that  the  plaintiff  shall  not  have  judgment,  but  that  he  shall 
be  obliged  to  render  to  the  defendant  something  which  is  withheld 
firom  Urn.  On  the  judgment  which  might  be  rendered  on  this 
demand,  the  same  consequences  would  follow  as  if  the  suit  had  been 
commenced  by  original  petition,  instead  of  one  in  reconvention. 

RecoHventio  tat  petitio  qud  reus  vicissim,  quid  ab  adore  petiiy 
ex  eadeniy  vel  diversa  causa.     Voet,  in  tit.  de  Judiciis,  no.  78. 

La  reeonveneiijn  es  segunda  convencion^  muiua  peiician^dnueva 
demanday  que  el  reo  pone  al  actor  en  vista  de  la  que  este  le  puso. 
FebrerOj  p.  3,  cap.  1,  sect.  6,  no.  224. 

It  follows,  tben,  that  every  consideration  which  prohibits  the  defen- 
dant from  withdrawing  from  a  cause,  applies  with  equal  force  against 
allowing  the  plaintiff  to  discontinue  the  demand  presented  against 
him;  and,  if  the  reasoning  from  general  principles,  on  which  this 
conclusion  has  been  obtained,  required  any  aid  from  the  practice  in 
the  Spanish  courts,  the  books  which  treat  of  it,  are  clear  and  express, 
that  in  those  tribunals  he  had  no  power  to  do  so.  Febrero^p.  2,  lib. 
3,  cap.  1,  sect.  6,  nos.  224,  237. 

It  was  contended,  that  the  right  to  discontinue  at  any  time  before 
verdict  rendered,  was  an  incident  belonging  to  the  trial  by  jury,  and 
that  the  introduction  of  that  mode  of  trial  into  Louisiana,  brought 
with  it  this  right  In  the  present  case,  no  jury  was  prayed  for;  the 
a^ument,  therefore,  does  not  apply:  but  if  it  had,  would  the  plaintiff's 
position  be  made  stronger?  We  think  not.  The  rights  of  the  parties, 
and  their  control  over  the  cause,  roust  depend  on  our  laws,  not  those 
of  England.  In  that  country,  the  plaintiff  cannot  be  made  defendant; 
here,  as  we  have  already  seen,  he  may:  to  make  the  practice  there, 
a  guide  for  us,  it  should  be  shown,  that  at  common  law  the  defendant 
has  the  power  to  discontinue  at  any  time  before  verdict  The  intro- 
duction of  a  new  mode  of  trial  does  not  repeal  the  former  provisions 
of  our  law,  in  relation  to  those  matters  which  might  be  put  at  issue 
and  tried  in  the  same  cause,  unless  that  tnode  of  trial  was  incom 
patible  with  the  investigation  of  these  matters.  No  such  incompati- 
bility has  been  shown  here:  the  jury  can  as  well  try,  and  decide, 
two  issues  as  one. 

As  to  the  decision  of  this  court,  in  which  it  was  stated,  that  this 
plea  might  be  used  as  a  defence  against  the  plaintiffs'  claim^  no  aid 
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can  be  derived  from  it,  to  support  the  plaintiffs  on  the  ground  assumed 
by  them.  Pleas  in  reconvention  are  of  three  kinds.  The  first  is, 
where  the  defendant  sets  up  a  liquidated  claim  which  is  of  greater 
amount  than  that  on  which  he  is  sued,  and  asks  judgment  for  the 
surplus.  Pleadings  containing  such  matter,  embrace  two  tilings: 
compensation  which  extinguishes  the  plaintiff's  demand,  and  recon- 
vention for  the  balance  due.  The  second  is,  where  the  sum  set  up 
in  the  answer  is  not  liquidated,  and  the  object  of  the  plea  is,  that  it 
should  be  made  so,  in  order  that  the  sum  found  due  should  be  used 
in  compensation  of  the  plaintiff's  claim,  and  the  judgment  should  be 
obtained  for  the  overplus.  The  third  and  last  kind  is,  where  the 
demand  is  totally  independent  of  the  action  brought  by  the  plaintiff; 
but  it  has  been  lately  excluded  from  our  practice  by  legislative  pro* 
vision.  The  first  and  second  are  roost  usually  decided  at  the  same 
time  that  judgment  is  given  on  the  original  demand:  but,  though 
they  are  both  used  for  the  purposes  just  mentioned,  there  cannot  be 
a  doubt,  that  for  the  sum  for  which  judgment  is  demanded  in  the 
plea,  the  defendant  is  really  and  substantially  plaintiff.  The  terms 
used  in  the  laws  on  this  subject,  and  by  the  writers  who  comment 
on  them,  by  which  the  party  who  sets  up  this  plea  is  called  the  defen- 
dant, and  he  against  whom  it  is  used,  is  styled  plaintiff,  cannot  change 
the  nature  of  things.  These  terms  are  resorted  to  from  necessity,  to 
avoid  confusion  in  explaining,  by  whom,  and  against  whom,  this 
right  can  be  exercised.  Code  of  PracHcCy  376;  Touliier,  Droit 
Civil  FranpaiSy  iiv.  3,  tit.  3,  cap,  5,  nos.  349,  350,  351. 

The  amount  accorded  by  the  court  below  to  the  defendant,  for  the 
expenses  by  him  incurred,  was  not  much  contested  in  argument;  but 
that  part  of  the  judgment  which  allowed  him  a  certain  sum  as  the 
value  of  his  services  in  the  business  which  was  not  completed,  at  the 
time  the  power  was  revoked,  has  been  urged  to  be  erroneous.  That 
the  claim,  which  the  court  has  thus  sustained  by  its  judgment,  is  one 
of  the  strongest  equity,  cannot  be  denied.  It  is  difficult  to  imagine  a 
case  of  greater  injustice,  than  that  of  an  agent  employed  on  the  promise 
of  remuneration,  if  he  succeeded  in  the  matter  for  which  he  is  en- 
gaged, being  dismissed  without  any  imputed  fault;  and  the  dismissal 
followed  up  by  a  refusal  to  pay  him  any  thing  for  the  care  taken, 
the  time  lost,  and  the  trouble  experienced,  in  the  service  of  those  who 
wantonly  discharge  him.  The  law  does  not  sanction  such  a  pro- 
ceeding. If,  as  formerly,  the  contract  of  mandate  was  gratuitous,  and 
the  agent  had  undertook  to  perform  it  without  reward,  the  principal 
might  put  an  end  to  it  when  he  pleased;  and  as  the  agent  had  no  claim 
for  the  services  when  rendered,  he  could  have  none  for  not  being  per- 
mitted to  render  them.  But  since  the  passage  of  our  Code,  a  remu- 
neration may  be  stipulated  for  the  duties  to  be  performed  under  this 
contract;  aod  consequentiy,  where  that  remuneration  depends  on  his 
success,  the  agent  has  an  interest  that  the  power  should  not  be  put  an 
end  to  improperly.  Whether  that  interest  extends  so  far  as  to  enable 
him  to  claim  the  whole  sum  to  which  he  would  have  been  entitled, 
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had  he  been  suffered  t9  finish  the  business  he  commenced,  need  not 
be  inquired  into,  as  the  appellee  has  not  prayed  that  the  judgment 
below  should  be  changed;  and  we  are  satisfied,  no  error  was  com- 
mitted, in  decreeing  to  him  a  fair  compensation  for  the  work  and  labor 
done  in  the  service  of  the  plaintiffs. 

The  amount  allowed  is  supported  by  the  testimony,  and  does  not 
appear  to  us  unreasonable. 

The  judgment  of  the  court  below  is  erroneous,  in  being  directly 
against  the  defendants;  whereas  it  should  have  been,  that  the  plain- 
tiffs be  placed  on  the  tableau  of  distribution,  to  be  paid  according  to 
their  rank. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided,  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  defendant  in  the  cause, 
and  the  plaintiff  in  reconvention,  do  recover  of  the  estate  of  Paul 
Lanusse  the  sum  of  4615  dollars,  and  that  he  be  placed  on  the  ta- 
bleau of  distribution  accordingly;  it  is  further  ordered,  adjudged  and 
decreed  that  the  appellants  pay  the  costs  of  the  court  of  the  first 
instance,  and  the  appellee  those  of  appeal. 

Derbigny,  for  the  plaintiffs. 

SegherSy  for  the  defendant. 


Hennen  v.  Monro.     IV,  N.  S.  449. 

Testimoiiy  taken  in  a  former  cauae  between  the  same  partiea  may  be  vaed  in 

on  the  iecond  trial,  provided  tbe  witneaaeB  be  dead  or  aheent 
Goods  taken  out  of  a  Yeisel  to  lighten  her  and  put  on  the  beach,  in  caae  of  damage,  iur« 

nish  cause  for  a  claim  of  general  overage. 
The  action  cannot  be  defeated  on  the  ground  that  there  are  other  ownen,  unless  the  plea 

discloses  who  they  are. 

FIRST  District. 

Mathsws,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  instituted  to  compel  the  defendant  to  contribute  as  on 

general  average  to  a  loss  which  the  plaintiff  alleges  he  has  sustained 

in  consequence  of  lightening  the  vessel  of  the  former,  by  placing  on 

a  beach  certain  boxes  containing  books  belonging  to  him,  which  were 

.  received  on  board,  to  be  carried  from  Pensacola  to  New  Orleans  on 
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ordinary  freight;  and  whidi  were  damaged  by  being  thus  removed, 
to  the  amount  of  699  dollars,  63  cents,  &c.    Judgment  was  given  in 
favor  of  the  plaintiff  in  the  court  below,  from  which  the  defendant 
.  appealed. 

The  facts  of  the  case  as  they  appear  on  the  record,  according  to 
the  evidence  admitted  in  the  district  court,  show,  that  the  plaintiff 
put  on  board  a  sloop  called  the  Herald,  some  time  in  October,  1881, 
then  owned  and  commanded  by  the  defendant,  several  boxes  of 
books  to  be  carried  from  Pensacola  to  New  Orleans;  in  the  vessel  he 
came  passenger  at  the  same  time;  that  the  sloop  soon  after  leaving 
port  got  aground,  which  made  it  necessary  to  lighten  her,  and  this 
was  effected  in  part,  by  placing  the  merchandise  of  the  plaintiff  on  a 
beach  as  above  stated,  where  they  received  the  injury  complained  of 
by  a  sudden  surge  of  the  bay. 

Some  of  these  facts  are  in  part  established  by  evidence  to  which 
the  defendant  excepted  in  the  court  below;  and  it  is  necessary  before 
investigating  the  cause  on  its  merits  to  examine  the  bills  of  exceptions 
taken  to  the  admissibility  of  certain  depositions  or  testimony  taken 
down  in  writing  between  the  parties  to  the  present  suit,  in  one  which 
was  formerly  instituted  and  finally  decided,  where  the  plaintiff 
claimed  recompense  against  the  defendant  to  the  amoimt  of  his  entire 
loss,  on  the  ground  of  alleged  negligence  and  misconduct  in  the  latter, 
as  master  of  said  sloop,  &c.    These  exceptions  are  to  the  testimony 
of  two  witnesses.  Merry  and  Davidson;  one  shown  to  be  without  the 
jurisdictional  limits  of  the  state,  and  the  other  to  be  dead.    In  sup* 
port  of  his  objections  to  the  evidence,  the  counsel  for  the  appellant 
relies  principally,  on  the  doctrine  which  relates  to  the  propriety  of 
allowing  records  of  previous  suits  to  be  introduced,  as  proof  in  subse* 
quent  actions  between  the  same  parties:  and  in  aid  of  the  principles 
for  which  he  contends,  refers  the  court  to  2  Johns.  Rep.  24;  I  Esp. 
N.  P.  43.    On  a  perusal  of  these  cases,  it  is  found  that  they  relate  to 
evidence  offered  in  support  of  pleas  in  bar,  or  peremptory  exceptions, 
or  at  least  defences  partaking  of  the  nature  of  such  pleas.    To  sup- 
port an  exception  res  judicata  not  only  the  parties  must  be  the  same, 
but  the  cause  of  action  must  also  be  the  same;  the  identical  issues  of 
fact  and  law,  are  required  to  have  been  decided  on  in  the  first  action. 
In  the  case  now  under  consideration,  the  testimony,  as  contained  on 
the  record  of  the  former  suit,  was  not  offered  it)  support  of  a  plea  in 
bar.    It  was  tendered  as  proof  of  facts  known  only  to  witnesses,  one 
of  whom  is  now  dead,  and  the  other  not  within  the  reach  of  civil 
process;  of  facts  the  proof  of  which  had  beto  obtained  from  them  by 
legal  examination,  in  which  both  parties  to  this  suit  had  an  opportu- 
nity to  interrogate  the  witnesses;  of  facts  pertinent  to  the  issue  in  the 
former  suit,  and  equally  pertinent  to  the  issue  in  the  present.     It  is 
evidence,  so  far  as  received,  necessary  to  the  support  of  both  actions. 
We  are  of  opinion  that  the  judge  a  quo  did  not  err  in  admitting 
the  depositions  of  these  witnesses  to  establish  facts  relative  to  the 
issue  in  the  present  case.    See  Phillips's  Evidence,  p.  266;  and  the 
cases  cited  by  the  counsel  for  the  defendant 


35«  SUPREME  COURT. 

[Heonen  e.  Monra] 

.  Opposition,  on  the  merits  of  the  case,  is  made  against  the  plaintiff's 
right  to  recover  on  a  general  average,  and  in  support  of  this  opposi- 
tion, several  grounds  are  assumed  by  the  appellant's  counsel. 

1.  That  from  the  manner  in  which  the  merchandise  was  removed 
from  the  sloop,  no  cause  of  action  occurred  for  a  general  contribution. 

2.  The  plaintiff  shows  no  property  in  the  goods. 

3.  There  is  no  bill  of  lading  or  proof  that  the  captain  knew  thiat 
the  boxes  were  on  board. 

4.  Admitting  a  cause  of  action  to  exist,  the  plaintiff  has  mistaken 
his  remedy,  in  not  suing  all  persons  who  had  goods  on  board  the 
vessel* 

Lastly,  that  there  is  error  in  the  calculation  made  by  the  district 
court. 

It  is  true,  strictly  considered,  that  there  was  not  ^jactura  mercititn 
of  the  appellee's  property.  A  sacrifice  of  the  goods  was  not  intended, 
when  they  were  placed  on  the  beach.  But  they  were  removed  from 
the  vessel  to  relieve  her  from  the  bar  on  which  she  was  aground, 
and  to  enable  her  to  prosecute  the  intended  voyage.  The  damage 
which  they  received  was  evidently  a  direct  consequence  of  their 
removal,  for  the  purpose  of  lightening  the  sloop;  which  produced 
general  benefit  to  vessel  and  cargo.  We  can  perceive  no  substantial 
difference,  between  a  case  of  injury  to  property  put  into  boats  for  the 
purpose  of  lightening  a  ship,  and  one  like  the  present,  where  the 
damage  occurred  by  placing  them  on  shore,  or  on  a  beach.  The 
former  is  regarded  in  the  light  of  a  jettison,  and  so  should  the  latter. 
See  Stevens  on  Average,  p.  15. 

As  to  the  property  in  the  goods,  although  from  the  evidence  the 
plaintiff  does  not  appear  to  have  been  the  absolute  proprietor  at  the 
time  he  shipped  them,  it  is  clear  that  he  was  conditional  owner,  and 
that  the  right  of  his  taking  on  himself  the  absolute  ownership,  de- 
pended on  his  own  volition.  It  is  clear  that  circumstances  compelled 
him  to  become  complete  owner  before  the  restitution  of  this  suit.  In 
truth,  we  have  no  doubt  of  his  right  to  maintain  the  present  action, 
so  far  as  it  depends  on  ownership. 

The  evidence  of  Davidson  supplies  the  want  of  a  bill  of  lading,  for 
he  testifies  to  the  receipt  of  the  goods  by  the  captain,  and  that  they 
were  in  good  order  at  the  time. 

The  objection  to  the  form  of  the  action,  seems  to  be  based  on  the 
principle,  that  a  plaintiff  ought' to  pursue  all  the  individuals  liable  to 
contribute  on  a  general  average  in  the  same  suit.  In  the  present 
case  it  is  not  shown  that  he  has  not  pursued  that  course;  for  the 
evidence  of  the  cause  points  out  no  other  except  the  defendant,  who 
might  be  compelled  to  contribute.  Many  cases  might  arise,  wherein 
it  would  be  impossible  for  a  plaintiff  to  pursue  all  liable  to  contribu- 
tion in  the  same  action;  one  readily  perceived,  is  when  they  reside  in 
different  states  of  the  Union.  There  is,  therefore,  no  objection  to  the 
form  of  this  suit,  according  to  the  jurisprudence  of  this  state.  If  there 
be  other  persons  liable  to  share  the  loss,  they  ought  to  have  been 
pointed  out  by  the  defence.    See  2  Holt  on  Shipping,  p.  199. 
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By  a  calciUation,  based  on  the  whole  vahie  of  the  sloop  and  freight 
as  proved,  less  the  probable  costs  of  the  voyage  and  seamen's  wages, 
say  about  200  dollars,  we  find  an  error  in  the  estimate  made  by  the 
court  below  of  about  45  dollars. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  reversed  and  annulled;  and  it  is  further  ordered^ 
adjudged  and  decreed,  that  the  plaintiff  and  appellee,  do  recover 
from  the  defendant  and  appellant,  455  dollars,  and  that  the  appellee 
pay  the  cost  of  this  appeal. 

Henneny  for  the  plaintiff. 

Pierctj  for  the  defendant. 


Livingston  v.  Waldon.     IV,  N.  S.  456. 

Parchasers  at  sheriff's  sales  are  not  responsible  for  irregularities  antecedent  to  issuing  the 

order  of  sale. 
A  sale  by  the  sheriff  of  New  Orleans,  for  taxes,  is  legal,  if  it  pursue  the  same  formalities 

which  are  directed  for  the  sale  of  lands  in  other  parts  of  the  state. 

FIRST  District. 

Mabtin,  J.,  delivered  the  opinion  of  the  court. 

The  sheriff  of  the  parish  of  Orleans  having  demanded  from  the 
plaintiff,  payment  of  the  taxes,  wherewith  he  stood  charged,  on  a  list 
transmitted  to  that  officer,  by  the  treasurer  of  the  state,  under  the  act 
of  1816, chap.  47,  sect.  5;  3  Martinis  Digest^  380,  no,  49;  the  plain- 
tiff desired  that  three  lots,  of  which  he  furnished  a  written  designa- 
tion, should  be  seized  and  sold.  They  were  purchased  by  the  de- 
fendant's vendor,  and  a  recovery  of  them  is  the  object  of  the  present 
suit. 

The  defendant  sets  up  his  title,  and  prays,  if  it  be  not  legal,  he  may 
be  allowed  the  sum  paid  by  his  vendor  in  discharge  of  the  plaintiff's 
taxesy  and  the  value  of  his  improvements. 

There  was  judgment  against  the  plaintiff,  and  he  appealed. 

His  counsel  has  built  his  hope  of  success  in  procunng  the  reversal 
of  the  judgment,  on  a  number  of  irregularities  alleged  to  have  crept 
into  the  appraisement  of  the  property,  the  assessment  of  the  taxes, 
and  the  advertisements  of  the  sale. 

As  to  any  irreguLetrity  anterior  to  the  transmission  of  the  list  by 

30* 


3fi4  SUPREME  COURT. 

[Livingston  o.  Waldon.] 

the  treasurer  to  the  sheriff,  we  are  of  opinion  that  a  purchaser  at  the 
sale  of  the  latter,  cannot  be  more  affected  by  them,  than  the  vendee 
on  a  fieri  faciasy  by  any  error  in  the  proceeding  prior  to  the  judgment, 
or  in  the  judgment  itself  We  have,  therefore,  made  no  inquiry  into 
any  of  the  alleged  irregularities,  except  those  which  are  stated  to 
have  happened  in  the  advertisements. 

The  plaintiff's  counsel  urges,  that  no  advertisement  was  set  up; 
that  the  sale  was  not  advertised  in  the  French  and  English  languages 
during  thirty-five  days,  as  the  law  requires,  in  case  of  a  sale  of  real 
property  on  di  fieri  facias. 

The  defendant's  counsel  shows,  that  the  sale  was  advertised  during 
the  whole  month  of  October,  in  French  and  English,  in  one  newspa- 
per, except  on  the  Sundays;  and  in  another,  on  the  last  day  of  Sep- 
tember, and  during  the  whole  month  of  October,  except  on  the  Sun- 
days, in  the  English  language  only. 

It  however  appears,  that  in  the  newspaper  publishing  in  both 
languages,  there  was  an  omission,  as  to  the  English  language,  of  one 
day. 

The  plaintiff's  counsel  contends,  that  the  sheriff  had  no  other  legiti- 
mate rule  of  conduct,  in  the  advertisements  of  the  sale,  but  that  pre- 
scribed to  sneriffs,  by  the  act  of  1804,  in  selling  real  estate  on  fieri 
facias. 

The  defendant's  counsel  urges,  that  land  sold  for  the  payment  of 
taxes,  is  sold,  according  to  law,  after  three  weeks  public  notice  at 
least;  that  this  rule,  the  only  one  prescribed  by  law,  fbr  the  salu  of 
such  land,  was  obligatory  on  the  sheriff  of  the  parish  of  Orleans;  that 
he  has  completely  followed  it,  and  therefore,  the  defendant's  vendor 
acquired  a  good  title. 

This  is  the  only  point  on  which  the  case  turns. 

Throughout  the  state,  except  the  parish  of  Orleans,  land  is  sold  for 
the  payment  of  taxes  by  the  collectors,  after  giving  at  least  three 
weeks*  public  notice.     1813,  cap.  53,  sect.  12. 

In  the  parish  of  Orleans,  the  treasurer  of  the  state  is  the  collector. 
1808,  cap.  24,  sect.  10.  If,  therefore,  he  should  sell,  he  must  do  so 
after  giving  at  least  three  weeks'  public  notice:  any  other  rule  would 
be  arbitrary. 

Sut  to  facilitate  him,  the  legislature  has  authorised  him  to  issue  an 
execution  to  the  sheriff;  whether,  on  such  an  occasion  the  sheriff  is  to 
proceed  as  on  an  execution  out  of  courts,  by  appraisement;  and  ad- 
vertising during  thirty-five  days;  whether  he  cannot  sell,  if  the  land 
do  not  bring  a  certain  proportion  of  the  appraised  value,  we  have  not 
inquired;  for  in  the  case  under  consideration  no  execution  issued;  but 
the  land  was  sold  under  an  act  of  assembly,  1816,  cap.  47,  sect.  49, 
which  provides  that  the  treasurer  may  transmit  to  the  sheriff  of  the 
parish  of  Orleans,  any  list  or  lists  for  the  collection  of  taxes,  and  it 
shall  be  the  duty  of  the  sheriff  to  prosecute  on  the  same^  for  the  col- 
lection of  said  taxes,  without  requiring  any  execution. 

To  prosecute  on  the  same.    How?  surely  not  by  the  institution  of 
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a  suit,  in  the  ordinar7  way.  The  poor  would  then  be  subject  to 
more  costs  than  the  amount  of  their  taxes.  We  understand  this 
expression  as  synonymous  with,  to  proceed  on  the  same.  How?  In 
the  manner  pointed  out  by  law  to  those  who  in  other  parishes  have 
the  like  duty  to  perform;  i,  e.,  by  a  demand,  and  if  necessary,  a  sale, 
after  giving  at  least  three  weeks'  public  notice. 

A  sale,  in  the  mode  pointed  out  on  a  fieri  facias  would  be  too 
tedious  and  dilatory:  the  property  must  be  appraised;  if  it  do  not 
bring  the  fixed  part  of  the  appraised  value,  the  property  must  be  ad- 
vertised, and  sold  on  a  credit.  It  cannot  be  presumed  that  the  rule, 
prescribed  on  the  sale  of  land  for  taxes  throughout  the  state,  should 
not  be  that  the  legislature  intended  to  have  followed  in  the  parish  of 
Orleans,  because  a  particular  ojQScer  was  to  sell.  There  is  by  far  a 
greater  analogy  between  the  sale  of  land  for  taxes,  on  one  side  of 
the  Mississippi  by  the  sheriff,  and  a  like  sale  by  a  collector  on  the 
opposite  side,  than  between  such  a  sale  in  the  parish  of  Orleans  for 
taxes,  and  one  on  ^l  fieri  facias. 

We  think  the  sheriff  did  not  err,  when  being  directed  to  sell  the 
plaintiff's  land  for  the  payment  of  his  taxes,  he  sold  them  in  the  mode 
prescribed  by  law  for  like  sales  throughout  the  other  parishes. 

And  it  appears  to  us,  the  sheriff,  in  the  present  case,  did  comply 
with  the  formalities  the  law  requires. 

He  was  to  sell,  after  giving  public  notice  for  three  weeks  at  least. 
It  is  said  he  set  up  no  advertisement.  The  defendant  offered  to  prove 
in  this  court  that  he  did;  the  plaintiff  objected  to  the  introduction  of 
any  evidence  out  of  the  record,  and  we  sustained  the  objection.  The 
law  has  fixed  no  particular  manner  of  giving  notice.  The  record 
shows  notice  was  given  for  upwards  of  four  weeks,  in  two  newspapers 
printed  in  the  parish.  We  think  this  is  a  more  effectual  way  of  giving 
notice  of  the  sale,  than  by  setting  up  a  few  advertisements;  several 
thousand  copies  of  the  advertisement  were  struck  off,  and  dispersed 
through  the  parish;  certainly  this  is  as  effectual  a  way  of  giving  notice 
as  can  be  devised. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment . 
of  the  district  court  be  affirmed,  with  costs. 

Smithy  for  the  plaintiff. 

Hoffmauy  for  the  defendant. 
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Turcas  et  al.  v.  L'Eglise.    IV,  N.  S.  462. 

To  the  formation  of  a  eoneurso  three  creditors  are  necessarj,  bat  it  is  not  necessary  they 

should  be  present  at  the  meeting. 
The  insolvent  may  be  appointed  syndic. 

PARISH  Court  of  New  Orleans. 

PoBTERy  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  up  without  statement  of  facts,  bills  of  exceptions^ 
&c.,  but  errors  are  assigned,  as  being  apparent  on  the  face  of  the 
record.    They  are: 

1.  That  only  two  creditors  met  and  voted  for  the  appellee  as  syndic, 
when  the  meeting  should  have  been  composed  of  at  least  three  to 
render  the  proceedings  valid. 

2.  That  the  insolvent  was  improperly  appointed  syndic,  as  that 
trust  can  only  be  confided  to  a  creditor  of  the  estate. 

3.  That  a  man  cannot  be  his  own  creditor. 

We  have  no  difficulty  in  giving  our  assent  to  the  last  position,  but 
we  cannot  accede  to  the  first  and  second. 

I.  The  authority  relied  on  by  the  appellants'  counsel,  does  not 
support  the  position  assumed.  The  author  does  not  state  that  three 
persons  are  required  to  form  a  meeting  of  creditors.  He  says  the 
insolvent  must  be  indebted  to  three  persons  at  least,  and  must  name 
them  in  his  bilan  in  order  to  form  a  concurso;  which  is  very  difierent 
from  declaring  the  proceedings  void,  unless  more  than  two  out  of  a 
greater  number  attend,  and  vote  for  syndics.  In  the  present  case, 
the  appellants  are  placed  in  a  dilemma,  fatal  to  this  objection.  If 
they  are  not  creditors,  they  have  no  right  to  appeal.  If  they  are,  the 
insolvent  had  more  than  the  number  required  by  law.  Febrero,  lib. 
3,  cap.  3,  sect.  1,  no.  16. 

II.  We  are  also  of  opinion,  the  second  objection  has  not  been 
sustained.  There  was  nothing  in  the  law  previous  to  the  passage  of 
that  article  in  the  Code  on  which  the  appellant  relies,  that  prohibited 
creditors  from  appointing  as  syndic  the  insolvent  himself:  and  that 
article  in  declaring  that  they  may  appoint  as  syndic  one  among 
themselves,  cannot  be  considered  as  repealing  former  provisions  from 
which  it  difiers,  but  to  which  it  is  not  contrary.  The  enactment  that 
creditors  may  appoint  particular  persons,  can  well  stand  with  the 
ancient  laws  that  they  might  appoint  them  and  others.  This  con- 
stniction  is  strengthened  by  the  consideration  that  since  the  passage 
of  the  general  provision  in  our  former  Code,  the  legislature  in  acting 
specially  on  the  subject  of  insolvency,  have  affixed  no  limits  to  the 
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choice,  and  in  the  late  revision  of  that  work,  they  have  stricken  out 
the  words  on  which  the  appellant  relies.  Salgado  Lab.  Credit 
Concurs,  part,  1,  cap.  13;  FebrerOy  lib.  3,  cap.  3,  sect.  1,  no.  26; 
Civil  Code,  84,  art  34;  Acts  of  1817,  130  and  132,  sect.  10  and  14; 
Louisiana  Code,  art.  417. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed,  with  costs. 

SegherSy  for  the  plaintiffs. 

Ripley y  for  the  defendant.^ 


Williams  e/  al.  v.  Horton,  Curator.     IV,  N.  S.  464* 

A  donation  of  slaves  without  estimation,  is  void,  though  accompanied  by  delivery;  for 
delivery  cores  want  of  estimation  of  property  given  only  in  case  of  movables. 

THIRD  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  commenced  against  the  curator  of  the  estate  of  the 
absentees,  in  which  the  plainlifls  allege  themselves  to  be  forced  heirs 
of  Rebecca  Horton,  together  with  Mary  Ann  Spencer,  who  is  made- 
defendant  in  the  action,  through  the  medium  of  the  curator  of  her 
estate,  appointed  in  consequence  of  her  absence  from  the  state.  The 
object  of  the  suit  on  the  part  of  the  petitioners,  is  to  have  two  deeds, 
by  which  Rebecca  Horton  in  her  lifetime  conveyed  certain  property 
to  said  Mary  Ann,  set  aside  and  annulled  on  the  ground  of  fraud  and 
prejudice  to  the  plaintiffs,  as  forced  heirs  of  the  grantor.  One  of  these 
instruments  purports  to  be  an  act  of  sale,  the  other  a  deed  of  gift. 
The  cause  was  submitted  to  the  decision  of  a  jury  in  the  court  below, 
who  found  a  verdict,  declaring  the  act  of  sale  to  be  fraudulent,  and 
that  of  donation  to  be  void,  on  account  of  legal  informality  in  its 
execution.  On  this  verdict  a  judgment  was  rendered,  decreeing  both 
acts  to  be  void,  and  decidmg  that  the  property  intended  to  be  conveyed 
by  them,  belonged  to  the  succession  of  the  vendor  and  donor;  from 
which  this  appeal  was  taken  on  the  part  of  the  defendant. 

A  new  trial  was  moved  for  in  the  district  court  on  several  grounds. 
1.  Because  the  verdict  is  manifestly  contrary  to  the  law  and  evidence 
of  the  case.    2.  That  it  is  insufficient  and  informal,  as  not  having 
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decided  on  aO  the  matters  at  isBiie  between  the  paities,  paitiailaily 
in  not  finding  that  the  property  sboold  be  collated  and  partitioned. 
S.  Because  the  jory  erred  in  rescinding  the  donation. 

The  appellants,  according  to  the  points  filed  in  this  conrt,  seem  to 
rely  principally  on  the  same  gronnds,  for  a  reversal  of  the  judgment 
of  the  inferior  court,  which  were  there  assumed  in  support  of  their 
motion  for  a  new  trial  In  relation  to  the  allegation  of  simulation 
and  fraud  in  the  act  of  sales;  being  a  subject  most  properly  cognisable 
by  a  jury,  unless  their  yerdict  be  clearly  contrary  to  ttMs  weight  of 
evidence  in  the  cause,  it  would  not  be  correct  for  this  court,  or  the 
judge  of  the  court  below,  to  set  it  a^de.  The  whole  evidence  of  the 
case,  which  appears  by  the  record  to  have  been  heard  by  the  jury, 
in  our  opinion,  establishes  &cts  from  which  they  may  have  fairly 
inferred  simulation  in  the  deed  of  sale,  and  consequently  fraud  on  the 
rights  of  the  appellees  as  forced  heirs  of  the  seller.  The  objection 
made  to  the  verdict  on  account  of  not  having  decreed  a  collation  and 
partition  of  the  succession  of  R.  Horton,  is  wholly  without  foundation; 
for  the  sole,  or  at  least  principal  object  of  the  present  suit,  is  to  destroy 
the  effect  of  the  acts  of  sale  and  donation  made  by  the  mother  of  the 
parties:  and  if  they  be  null  and  void,  collation  will  have  nothing  to 
do  in  the  case,  because  the  property  which  was  intended  to  be  con- 
veyed by  them  must  be  consulered  as  constituting  an  unappropriated 
part  of  her  estate. 

The  reasons  why  our  legislature,  in  conformity  with  the  legislation 
of  France,  should  have  embarrassed  donations  with  so  many  forms, 
are  not  very  palpable  and  evident  to  the  minds  of  men  who  are  only 
conversant  with  the  ordinary  affairs  of  human  life;  in  truth,  they  can- 
not be  considered  as  very  conspicuous  and  imposing  on  those  learned 
in  the  law.  Why  honest  generosity  should  be  thus  trammelled,  is  not 
easy  to  account  for;  sed  ita  lex.  In  resorting  to  Toullier's  Commen- 
tary on  the  Code  Napoleon,  it  is  discovered  that  tradition,  i.  e.,  delivery 
de  tnanu  in  manum  of  movables,  according  to  the  decisions  of  the 
courts  of  justice  in  France,  dispenses  with  many,  if  not  all  the  forms 
prescribed  by  the  Code  for  the  perfection  of  donations.  See  5  Tbul- 
lieTf  p.  181,  to  184,  Want  of  estimation  of  the  property  given,  is 
ctired  by  delivery  of  movables.  The  forty-eighth  article  of  our  late 
Civil  Code  is  verbatim  that  of  the  948th  article  of  the  French  Code; 
except  that  ours  provides  expressly  in  the  same  manner  for  the  dona- 
tion of  slaves,  and  requires  that  an  estimate  should  be  made  of  them 
and  signed  by  both  donor  and  donee,  &c.  There  can  be  no  doubt, 
according  to  the  interpretation  given  to  this  law  bv  French  jurists, 
and  which  we  believe  to  be  correct,  of  tradition  of  movables  obvi- 
ating the  invalidity  of  a  donation,  which  would  otherwise  take  place 
for  want  of  an  estimate.  The  only  question  which  remains  for  ex- 
amination is,  whether  the  delivery  of  slaves,  under  a  deed  of  grant, 
made  and  accepted  in  due  form,  will,  agreeably  to  the  general  rules 
of  property  in  this  state,  produce  the  same  effect? 

The  principal  reason  which  seems  to  have  influenced  the  opinions 
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and  decisions  of  those  who  have  considered  tradition  of  movable 
property  made  in  pursuance  of  a  will  to  give,  as  sufficient  to  cure  all 
defects  of  form  in  donations,  is  that  possession  of  this  kind  of  property 
is  held  to  be  equivalent  to  title,  or  in  other  words,  to  be  evidence  of 
title.  But  according  to  our  laws  in  relation  to  titles  by  which  pro- 
perty is  held,  a  written  instrument  is  required  in  order  to  transfer 
slaves  from  one  proprietor  to  another;  and  when  the  evidence  offered 
in  support  of  title  to  them  is  an  act  of  donation,  to  give  it  validity,  it 
must  appear  clothed  with  all  the  formalities  required  by  law,  and 
sanctioned  by  an  authentic  deed.  Mere  possession  is  not  evidence 
of  title.  In  the  present  case,  the  notarial  act  is  invalid  for  want  of 
the  estimate  required  by  the  Code,  and  is  therefore  no  evidence  of 
title  in  the  donee,  because  donations  cannot  be  supported  by  any  in* 
strumer^t  inferior  to  authentic  acts.  In  this  species  of  contract,  forms 
appear  to  assume  the  place  of  substance.  From  the  foregoing  review 
of  the  case,  there  can  be  no  difficulty  in  perceiving  the  difference  in 
the  legal  principles  which  govern  it  from  those  on  which  the  decisions 
were  made,  relative  to  synallagmatic  contracts,  relied  on  by  the  coun« 
sel  for  the  appellants. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Waits  and  Lobdell^  for  the  plaintiff 

Preston,  for  the  defendant. 


Zoit  V.  Millatidon.     IV,  N.  S,  470. 

PARISH  Court  of  New  Orleans. 

The  law  does  not  positively  require  that  opposition  to  the  report 
of  referees  be  made  in  writing:  if  made  ore  tenia  and  no  objection 
taken  to  that  mode,  that  suffices. 

The  main  question  in  this  case  was,  whether  the  consignee  who 
was  agent  in  the  purchase  may  sell  the  goods  to  replace  his  advance? 

The  Court  say:— «In  coming  to  a  conclusion  on  the  main  question 
of  the  case,  the  court  is  much  relieved  from  the  perplexity  and  labor 
of  research,  which  it  might  otherwise  require,  by  a  decision  hereto- 
fore made,  to  be  found  in  8  Martin^  402  et  seq. 

That  was  a  case  in  which  the  vendor  of  property  resold  it  for  ac- 
Qoittit  and  risk  of  a  vendee,  who  neglected  to  receive  and  take  it  from 
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the  warehouse  of  the  former.  The  present  is  one  in  which  a  con- 
signee, who  was  largely  in  advance  to  the  owner  of  goods,  procured 
through  the  agency  of  the  former,  and  which  were  not  to  be  delivered 
to  the  latter  until  payment  should  be  made  by  him  of  said  advances, 
which  formed  indirectly  a  large  portion  of  the  price  of  the  articles 
thus  purchased  and  procured,  caused  said  goods  to  be  sold  at  the  risk 
of  the  proprietor,  for  the  purpose  of  effecting  a  fulfilment  of  the  con- 
tract existing  between  the  parties.  This  step  was  not  taken  until 
after  due  notice  was  given  to  the  persons  who  had  acted  for  the 
owner  in  making  the  contract,  nor  until  a  reasonable  time  had  elapsed, 
in  which  the  agreement  should  have  been  finally  adjusted.  In  truth, 
any  distinction  which  may  be  made  between  the  two  cases,  forms  no 
difference  in  their  legal  character.  See  the  authorities  referred  to  in 
the  case  cited.  Ex  necessitate  ret  the  holder  of  the  property  becomes 
agent  for  the  owner  in  the  sale  made. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  avoided,  reversed  and  annulled;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  judgment  be  here  entered 
for  the  appellant  and  defendant  for  206  dollars,  20  cents,  with  costs 
in  both  courts. 

Seghersy  for  the  plaintiff. 

Derbignyy  for  the  defendant. 


Hill  V.  Morgan.    IV,  N.  S.  475. 

It  is  not  neoessary  to  the  completion  of  the  contract  between  vendor  and  vendeet  that  the 

article  sold  shoold  be  weighed  in  presence  of  the  latter. 
I^yment  is  not  a  suspensive  condition  of  a  cash  sale. 
The  right  of  the  vendor  to  claim  back  the  thing  sold  within  eight  days,  can  only  be  exer«* 

cised  when  it  is  in  possession  of  the  vendee. 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  is  sued  as  a  trespasser,  having  seized  a  quantity  of 
coffee,  which  the  plaintiff  alleges  to  be  his,  on  a  writ  of  sequestration 
directed  to  him  to  seize  coffee  sold  by  Gale  t6  Dewit.  There  was  a 
verdict  and  judgment  against  him,  and  he  appealed. 

It  appears  Gale  sold  the  coffee  to  Dewit  on  the  7th  April,  to  be  paid 
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on  delivery:  the  delivery  was  completed  at  half  past  twelve  on  the 
8th,  when  Dewit,  being  in  want  of  money  to  take  up  an  acceptance 
by  three  o'clock,  sold  the  coffee  to  the  plaintiff,  one  hour  after  the  de- 
livery, and  one  hour  after  it  was  brought  to  the  warehouse  in  which 
the  plaintiff  wished  to  have  it  stored.  The  plaintiff  stipulated  that;the 
costs  of  drayage  and  storage  during  one  month  should  be  paid  by 
Dewit.  After  the  coffee  was  brought  to  the  warehouse,  and  partly 
taken  in  and  partly  left  before  the  door  of  it,  and  the  owner  of  the 
warehouse  had  receipted  for  it,  the  plaintiff  paid  4500  dollars  to 
Dewit,  and  then  the  sheriff  seized  the  coffee  on  a  writ  of  sequestra- 
tion, on  a  suit  by  Gale  against  Dewit 

The  defendant's  counsel  urges,  that  the  coffee  was  still  the  pro* 
perty  of  Qale,  because  sold  for  prompt  payment  and  unpaid  for,  and 
because  it  was  sold  by  the  pound  and  had  been  weighed  by  Gale, 
without  the  presence  of  Dewit,  who  never  did  agree  to  the  weight. 

That,  if  it  be  not  the  property  of  Gale,  it  is  of  Dewit,  because,  the 
coffee  was  not  weighed  on  the  second  sale;  because,  as  Dewit  was  to 
pay  the  drayage  and  storage  for  one  month;  the  coffee  was  still  in  his 
possession,  and  there  had  been  no  delivery  to  the  plaintiff;  conse* 
quently  no  transfer  of  property. 

It  is  further  contended  that,  as  the  sale  to  Dewit  was  not  on  a 
•credit,  the  vendor  had  a  right,  within  eight  days,  to  seize  the  coffee, 
notwithstanding  a  sale  to  a  part  purchaser. 

That  the  thing  sold  is,  after  the  agreement  as  to  the  object  and  price, 
at  the  risk  of  the  vendee,  is  a  matter  of  the  nature,  and  not  of  the 
essence  of  the  contract,  and  it  is  not  less  perfect,  because  this  circum- 
stance be  excluded  by  a  stipulation  or  by  a  provision  of  the  law. 

The  sale,  of  a  thing  to  be  weighed,  is  not  perfect,  inasmuch  as  the 
things  sold  are  at  the  risk  of  the  seller,  until  they  be  weighed.  Civil 
Code,  2433.  This  is  the  only  difference  this  circumstance  creates;  in 
all  other  respects  the  sale  is  complete  and  perfect. 

But  in  the  present  case,  the  coffee  had  been  weighed.  The  circum- 
stance of  its  having  been  so,  out  of  the  presence  of  Dewit,  might 
authorise  him  to  refuse  payment  till  the  coffee  was  weighed  before 
him,  or  till  the  fairness  of  the  weight  was  established  by  legal  proof, 
which  he  was  unable  to  contradict;  and  as  he  received  the  coffee  and 
sold  and  delivered  it  into  the  warehouse,  indicated  by  his  vendee,  it 
is  clear  he  discharged  his  vendor  from  the  risk;  and  so  the  sale  was 
at  all  events,  and  in  all  respects  between  him  and  his  vendor,  as  per- 
fect as  if  it  had  been  weighed  in  his,  De wit's  presence;  though  he 
was  not,  perhaps,  concluded  by  the  weight,  and  had  the  faculty  of 
showing  any  error  in  it. 

As  to  the  second  sale,  it  is  in  evidence  that  a  note  of  the  weight, 
from  Gale's  books,  being  furnished  to  the  plaintiff,  he  was  informed 
payment  might  be  made  thereon;  if  he  was  not  satisfied,  he  might 
weigh  the  coffee;  a  circumstance  which  did  not  prevent  him  from 
receiving  it,  and  making  a  very  considerable  payment  thereon. 

We  think  that  notwithstanding  Dewit  was  to  pay  for  the  drayage 
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and  storage  for  a  month,  still  after  the  coffee  was  brought  to  the  ware- 
house, and  the  keeper  had  receipted  for  it,  although  some  bags  were 
still  on  the  pavement,  the  coffee  was  delivered,  and  was  at  the  risk, 
and  consequently  the  property  of  the  plaintiff. 

Surely  the  promise  to  pay  for  one  month's  storage  in  a  warehouse, 
designated  by  the  vendee,  would  not  leave  the  thing  sold  at  the 
vendor's  risk,  without  a  positive  stipulation.  It  is  clear  that  if  the 
warehouse  had  taken  fire  and  the  coffee  been  destroyed,  the  loss 
would  have  been  the  plaintiff's,  not  Dewit's;  as  the  coffee  was  at  his 
risk  it  was  his;  res  peril  domino. 

We,  therefore,  conclude  that  the  sales  were  both  complete  and 
perfect. 

But  it  is  urged  that  payment  is  a  suspensive  condition  of  a  sale 
when  no  credit  is  given,  and  that  till  it  be  effected,  the  property  does 
not  pass  to  the  vendee. 

To  this  we  have  a  contrary  express  statutory  provision.  Between 
the  parties  the  sale  is  considered  as  perfect,  as  soon  as  there  exists  an 
agreement  for  the  object  and  the  price,  although  the  object  has  not 
been  delivered,  nor  the  payment  made.    Civil  Code,  2431. 

This,  however,  is  said  to  be  a  general  provision  to  which  a  sale  for 
prompt  payment  proves  an  exception.  It  is  clear  the  statute  does  not 
distinguisk,  and  we  cannot  see  how  we  can. 

The  particular  provisions  made  for  the  security  of  the  vendor  in 
such  sales,  sufficiently  show  he  is  included  in  the  general. 

Until  paid,  he  may  refuse  to  deliver.    Civil  Code,  2463. 

While  the  thing  remains  in  the  vendee's  possession,  he  may  within 
eight  days  avoid  the  contract,  claim  the  thing,  and  prevent  its-  sale. 
Civil  Code,  3196. 

After  eight  days,  the  thing  being  still  in  the  possession  of  the  ven- 
dee, the  vendor  may  demand  the  sale  and  his  payment  out  of  the  pro- 
ceeds, in  preference  to  all  other  creditors.    Civil  Code,  3194. 

We  cannot  agree  to  the  construction  urged  on  us  by  the  defendant's 
counsel  of  the  art.  3196.  It  gives  the  vendor  the  right  <Uo  claim  back 
the  things  sold,  as  long  as  they  are  in  the  possession  of  the  purchaser, 
and  prevent  the  resale  of  them;  provided  the  claim  for  restitution  be 
made  within  eight  days." 

This  does  not  give  any  right  against  a  fair  purchaser  to  whom  the 
thing  has  been  delivered.  The  resale  may  be  prevented,  but  not  set 
aside;  to  prevent  a  resale  is  the  consequence  of  the  claim  for  restitu- 
tion, when  the  vendor  prefers  that  to  the  payment  of  the  price,  and 
the  statute  gives  this  claim  for  restitution,  as  long  as  the  thing  is  in 
the  possession  of  the  purchaser;  not  after. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Livermore^  for  the  plaintiff. 

Henneriy  for  the  defendant. 
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Eggleston  v.  Colfax  et  al    FV,  N.  S.  481. 

An  attorney,  in  fact,  may  brin^  suit  in  his  own  name  for  the  use  of  his  principal. 
The  amount  expreaaed  in  the  bond  of  a  cnrator  is  prima  facie  that  which  is  due  the 
hein. 

THIRD  District. 

PoKTER,  J.,  delivered  the  opinion  of  the  court. 

This  action  is  instituted,  on  a  bond  given  by  the  defendant  Colfax 
for  the  faithful  discharge  of  his  duties  as  curator  of  a  vacant  estate. 
The  surety  is  also  joined  in  the  action.  There  was  judgment  against 
them,  and  they  appealed. 

The  first  objection  to  the  correctness  of  the  proceedings  which  we 
are  required  to  notice,  is  contained  in  the  answer  filed  by  the  defen- 
dants. There  is  a  plea  in  it  that  the  plaintiflf  cannot  maintain  an  ac- 
tion in  his  capacity  as  agent.  That  the  suit  should  have  been  brought 
in  the  name  of  those  he  represented. 

We  do  not  think  it  well  founded.  Under  the  power  of  attorney, 
filed  with  the  petition,  the  plaintiflf  was  appointed  for  the  special  pur- 
pose of  recovering  the  shares  of  his  principal  of  the  succession  of 
whom  the  defendant  was  curator.  According  to  the  former  laws  of 
this  country,  and  in  this  respect  no  change  has  been  made  in  them, 
the  attorney  could  bring  suit  in  the  name  of  those  he  represented,  or 
in  his  own  name  for  their  use  and  benefit.  It  cannot  be  doubted  that 
the  judgment  in  this  case,  and  between  these  parties,  would  enable 
the  defendant  to  present  the  plea  of  res  judicata,  if  sued  again  on  the 
same  matters  by  those  from  whom  the  plaintiflf  holds  his  powers.  A 
judgment  in  their  own  name  would  have  no  other,  or  greater  eflfect. 

The  next  objection  is,  that  there  is  no  evidence  on  the  record  which 
shows  the  amount  due.  The  bond  itself  shows  this.  The  law  re- 
quires, it  should  be  taken  for  the  amount  of  the  estate  as  appraised  in 
the  inventory;  the  sum,  therefore,  expressed  in  the  obligation  \s  prima 
fade  that  which  is  due  to  the  heirs,  who  are  absent,  unless  the 
curator  shows,  what  disposition  he  has  made  of  the  estate  in  his  hands. 
Civil  Code,  176,  art.  134. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  afllrmed,  with  costs. 

Watts  and  Lobdellj  for  the  plaintiflf. 

Woodruff,  for  the  defendants. 


364  SUPREME  COURT. 


M'Bae  v.  Bushuell.     IV,  N.  S.  483. 

The  constitution  does  not  authorise  the  court  to  take  cognisance  of  any  case  where  the 

object  in  dispute  is  below  300  dollars. 
Whether  the  legislature  can  confer  the  powerl — Qmtre, 

PARISH  Court  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  alleges  that  the  defendant  has  caused  a  Jieri  /adas 
(obtained  at  his  suit,  against  her  former  husband)  to  be  levied  on 
6800  pounds  of  seed  cotton,  the  property  of  her  son;  that  her  said 
husband  died  insolvent,  after  having  taken  the  benefit  of  the  act^ 
obtained  an  injunction,  which  the  defendant  in  action  had  dissolved; 
she  appealed,  and  her  petition  alleges  that  the  defendant  is  judge  of 
the  district,  that  includes  the  parish  in  which  the  judgment  was  ren- 
dered, and  that  the  value  of  the  cotton  seized  is  sufficient  to  authorise 
an  appeal  from  the  parish  court,  wherefore  she  prays  the  appeal  to 
this  court. 

By  the  Code  of  Practice,  the  judgments  of  the  parish  courts  are 
appealable  from,  when  the  amount  demanded  exceeds  100  dollars, 
art.  568;  and  the  legislature  has  said  the  appeal  must  be  brought  to 
this  court,  when  the  district  judge  cannot  sit  on  it    Ibid. 

The  jurisdiction  of  parish  courts  extends  to  such  cases  only,  in 
which  the  value  in  dispute  does  not  exceed  300  dollars. 

Our  jurisdiction,  by  the  constitution,  extends  to  civil  cases,  in  which 
the  object  in  dispute  exceeds  300  dollars. 

It  is  very  clear  that  the  constitution  does  not  authorise  us  to  sustain 
an  appeal,  when  the  value  of  the  object  in  dispute  is  below  300  dollars: 
can  the  legislature  authorise  us  to  do  it?  It  is  not  necessary  we  should 
inquire  into  this;  for,  admitting  that  it  can,  it  does  not  authorise  an 
appeal  from  the  parish  court,  unless  the  object  in  dispute  be  worth 
100  dollars;  nothing  shows  the  value  of  the  seed  cotton  seized.  ^Fhe 
petition  alleges  that  it  is  sufficient  to  authorise  an  appeal;  but  this  is 
not  sworn  to,  and  is  stated  argumentatively;  we  are  only  informed 
that,  in  the  opinion  of  the  appellant,  it  is  of  sufficient  value;  but  that 
value  should  have  been  stated,  before  we  could  admit  the  conclusion. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  appeal  be 
dismissed,  with  costs. 

Woodruffs  for  the  plaintiff. 

Watts  and  Lobdellj  for  the  defendant. 
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Harris's  Tutor  v.  M'Kee  et  al    IV,  N.  S.  486. 

The  cdUrt  of  probates  has  not  jurisdictioQ  of  a  case  where  the  heirs  of  a  saocession 
claim  property  from  those  who  hold  under  a  title  adverse  to  them  and  their  ancestor. 

PARISH  Court  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 
The  petitioner  claims  for  his  minor  children  a  partition  of  certain 
slaves  in  the  possession  of  the  defendants. 

The  right,  to  do  so,  is  derived  from  a  donation  made  'so  far  back 
as  the  year  1800,  to  Daniel,  Elizabeth,  Ann,  and  Mary  Bookter,  two 
of  whom  have  since  died  without  issue.  The  plaintiffs  are  the  de- 
scendants of  Elizabeth,  who  is  also  deceased. 

There  was  a  plea  to  the  jurisdiction  in  the  court  below:  we  think 
it  should  have  been  sustained. 

We  see  nothing  in  the  allegations  of  the  parties^  nor  in  the  evidence 
adduced,  which  could  enable  the  court  of  probates  to  take  cognisance 
of  the  case.  That  court  is  the  proper  one  to  make  a  partition  of  a 
succession,  where  the  parties  claim  as  heirs  or  legatees;  and  no 
defence  is  made  under  another  title,  or  in  a  different  capacity.  In 
the  present  case,  if  the  minor  heirs  had  wished  to  make  a  division  of 
effects  which  they  held  in  common,  they  would  have  been  before  the 
proper  tribunal;  but  the  object  is  to  recover  from  a  party  who  claims 
adversely  to  them  and  to  their  ancestor,  and  the  ordinary  courts  can 
alone  settle  that  question.  The  case  on  the  part  of  the  plaintiff  is 
not  made  stronger,  by  supposing  Bookter's  succession  to  be  interested 
in  it;  for  the  defendant  set  up  a  title  which  is  equally  opposed  to  a 
demand  in  that  right.  The  924th  article  of  the  Code  of  Practice,  on 
which  the  inferior  court  sustained  the  case,  relates  to  persons  of  full 
age  who  have  a  right  in  a  succession,    ^nte^  234. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  annulled,  avoided  and  reversed;  and  it  is 
further  ordered,  adjudged  and  decreed,  that  there  be  judgment  against 
the  plaintiff  as  in  case  of  nonsuit,  and  that  he  pay  costs  in  both 
courts. 

Bradford^  Watts  and  Lobdell^  for  the  plaintiff. 

Prestouy  for  the  defendants. 
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Clamageran  v.  Bucks  &  Hedrick  et  al.     IV,  N.  S,  487. 

PARISH  Court  of  New  Orleans. 

A  third  party  cannot  intervene  in  a  suit,  to  plead  peremptory 
exceptions  on  behalf  of  the  defendants. 


Malchaux  v.  Lefebvre.     IV,  N.  S.  489. 

SECOND  District. 

Where  payment  to  a  third  party  is  the  condition  of  a  contract^  the 
receipt  from  him  is  evidence  between  the  parties  contracting. 

This  literal  proof  was  well  received,  and  must  exclude  parol 
proof. 


Conway  el  al.  v.  Chinn.    lY,  N.  S.  491. 

A  jadge  cannot  certify  after  judgment,  that  the  record  contains  all  the  matterB  on  which 
the  case  was  decided,  nnleas  it  appears  it  was  tried  on  written  docomentB. 

SECOND  District. 

Porter,  J.,  delivered  the  opinion  of  the  comt. 

That  part  of  the  application  for  a  rehearing,  and  that  only,  which 
relates  to  a  supposed  error  of  the  court,  in  considering  there  was  no 
statement  of  facts,  requires  to  be  particularly  noticed. 


\ 
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In  the  opinion  delivered  with  the  judgment  of  this  court,  we  stated 
there  was  no  statement  of  facts.  The  certificate  of  the  judge  being 
made  out  months  after  the  trial  and  decree,  was  regarded  by  us  as  a 
nullity. 

The  law  allowed  the  judge  to  certify  at  any  time,  if  the  cause  was 
tried  on  written  documents.  It  prohibited  him  from  doing  so,  if  parol 
evidence  was  heard.  This  record  does  not  show  the  case  was  decided 
on  written  documents  alone:  no  evidence  appears  on  it.  Whether 
any  was  given  or  not,  we  can  only  learn  from  a  certificate,  which 
cannot  give  us  judicially,  the  knowledge  of  what  transpired  at  the  trial, 
unless  the  case  was  tried  on  written  documents.  There  is  perhaps 
not  so  much  danger  that  the  judge  should  forget  the  whole  of  the 
parol  evidence  as  a  part  of  it;  but  the  law  has  made  no  exception, 
and  we  can  make  none.  10  Martin,  645;  3  Ibi(L^204'y  5  Ibid.,  666. 
Whether  the  Code  of  Practice  has  made  any  change  in  the  law  need 
not  be  inquired  into,  as  the  case  was  decided  months  before  it  was  in 
force. 

The  rehearing  is  therefore  refused. 

Watts  and  Lobdell,  for  the  defendant 


Myles  V.  Miller.    IV,  N.  S.  49^. 

EIGHTH  District. 

Pleas  of  payment  and  want  of  consideration  are  not  inconsistent 
A  man  may  pay  a  note,  and  not  discover  until  after  the  payment  is 
made  that  the  consideration  on  which  he  gave  it  was  wanting. 


SUPREME  COURT. 


Naba  V.  Soubercase's  Heirs.    IV,  N.  S.  493. 

COURT  of  Probates  of  New  Orleans. 

The  judgment  of  the  inferior  court  will  not  be  reversed  when  the 
evidence  leaves  ihe  faa  doubtful.  If  men  will  transact  business  in 
such  a  way  as  to  leave  their  heirs  and  representatives  entirely 
dependent  on  the  good  faith  of  those  with  whom  they  contract,  they 
cannot  expect  that  conjectures  and  presumptions  will  stand  in  the 
place  of  legal  proo£ 


Bandin  v.  Dubourg  &  Barron.    lY,  N.  S.  496. 

FIRST  District 

When  the  defendant  is  sued  as  attorney  in  fad,  and  the  judg- 
ment is  general,  the  judgment  does  not  a£fect  the  defendant  in  his 
own  right. 

A  mistake  in  the  report  of  referees  cannot  be  assigned  as  error. 

The  errors  which  may  be  ass^ned  as  apparent  are  only  those  into 
which  the  court  itself  falls,  not  those  of  referees,  which  are  always 
cured  by  the  submission  of  the  party  without  objection. 
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Hicks  V.  Duncan  &  Sons. — Strawbridge,  Appellant. 

IV,  N.  S.  497. 

Where  the  plaintifif  in  attachment  is  cast  in  the  suit,  the  attorney  for  defendant  is  only 

entitled  to  have  the  fee  of  11  dollars  taxed  in  the  costs. 

FIRST  District. 

PoRTEK,  J.,  delivered  the  opinion  of  the  court. 

This  case  commenced  by  attachment,  and  the  appellant  was  ap- 
pointed to  represent  the  absent  debtors.  The  plaintiff  failed  in  his 
action,  and  the  appellant,  as  attorney  for  the  defendants,  moved  the 
court  below,  that  he  should  be  allowed  301  dollars,  for  his  professional 
services,  to  be  taxed  in  the  costs,  and  paid  by  the  plaintiff. 

This  application  the  judge  below  refused,  and  in  our  opinion  most 
correctly.  In  this  court  it  has  been  sustained,  on  arguments  drawn 
from  the  uniform  custom  which  has  prevailed,  of  taxing  in  cases  of 
this  kind,  the  fees  of  defendant's  counsel  in  the  plaintiff's  costs,  and 
from  considerations  of  the  service  rendered  to  the  plaintiff,  by  the 
appellant's  appearing  in  the  cause. 

The  custom  relied  on  cannot  prevail  against  the  law,  which  limits 
the  tax  fee  to  11  dollars.  The  service  rendered  the  plaintiff,  by 
appearing  and  defeating  him  in  the  suit,  is  not  perceived  by  the 
court;  and  even  if  it  were  a  service,  the  act  of  assembly  has  fixed  the 
compensation  for  it.  The  case  in  3  Martin^  contemplates  that  the 
payment  shall  be  made  out  of  the  property  seized;  and,  as  in  that 
case  the  plaintiff  succeeded,  there  was  no  positive  law  standing  in 
the  way  of  the  court,  allowing  the  attorney  for  defendant  a  compensa- 
tion equivalent  to  his  services. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

StrawbridgCy  for  the  plaintiff. 

Livermorey  for  the  defendants. 
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Bushnell  v.  Brown's  Heirs.     IT,  N.  S.  499. 

Acts  of  limitation  do  not  apply  to  matters  which  are  presented  as  exeeptioos. 
An  injunction  which  has  been  granted  unadvisedly,  will  not  be  dissolved  if  it  appear 
from  the  evidence  that  it  most  be  issoed  again. 

THIRD  District 

Martin,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  having  obtained  an  injunction  to  an  order  of  seizure 
and  sale  on  the  ground  that  the  land  sold  him  was  deficient  in 
quantity,  and  that  he  was  disturbed  in  his  possession  of  the  premises 
by  suit,  and  further  that  the  sheriff  levied  without  any  previous 
notice  to,  or  demand  from  him;  the  injunction  was  dissolved,  the 
court  being  of  opinion  he  had  not  supported  his  allegations. 

This  case  is  before  us  on  two  bills  of  exceptions. 

The  one  was  taken  to  the  opinion  of  the  court,  in  refusing  the 

1)laintiff  an  order  of  survey  claimed,  to  establish  the  deficiency  to  the 
egal  extent 

The  other  to  the  hitroduction  of  a  record  showing  a  suit  brought 
after  the  injunction  was  obtained. 

The  order  of  survey  was  refused  because  the  plaintiff  suffered  one 
year  to  elapse  without  complaining  of  this  deficiency. 

We  think  the  district  judge  erred.  It  is  true,  the  plaintiff  could 
not  have  been  heard  on  a  suit  against  his  vendors;  but  it  does  not 
follow  that  he  could  not  use  as  a  shield  what  he  no  longer  could  use 
as  a  weapon.  Qua  temporalia  sunt  ad  agendam^  perpetua  sunt 
ad  excipiendum. 

Proceedings  on  injunctions  are  not  carried  on  in  the  formal  manner 
in  which  ordinary  ones  are  conducted,  but  summarily^  the  strict 
rules  of  pleading  are  disregarded  by  the  court.  Semper  ad  event uvi 
furtivat.  It  will  take  care  that  neither  party  be  surprised  or  en- 
trapped, but  it  disregards  many  obstacles  to  the  attainment  of  justice. 
It  will  receive,  as  a  ground  of  sustaining  an  injunction,  that  which 
would  be  sufficient  to  demand  its  instant  restoration.  It  will  not 
demolish  to  rebuild. 

In  the  present  case  the  plaintiff  being  sued  had  a  right  to  resist 
the  claim  of  his  vendors;  if  he  did  so  before  suit,  he  was  in  the  wrong, 
and  ought  to  be  mulcted  into  costs;  but  it  would  be  vain  to  dissolve 
the  injunction,  for  it  must  be  enforced.  Exnecios  v,  Weiss,  3,  N.  S, 
480. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
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of  the  district  court  be  annulled,  avoided  and  reversed;  the  injunction 
reinstated,  and  the  judge  directed  to  grant  the  order  of  survey,  and 
admit  as  evidence  the  record  of  the  suit  against  the  plaintiff,  the 
defendant  and  appellee  paying  costs  in  this  court. 
PVatis  and  Lobdelly  for  the  plaintiff. 


372  SUPREME  COURT. 


EASTERN  DISTRICT,  JUNE  TERM,  1826. 


Ure  et  al.  v.  Currell.     IV,  N.  S.  502. 

FOURTH  District. 

An  agent  who  acts  without  authority  (as  in  this  case,  under  a  void 

f>ower,  so  become  by  the  dissolution  of  the  mandant  firm,  void  at 
east  in  relation  to  those  persons  who  were  acquainted  with  that 
event)  does  not  bind  his  principal  even  though  the  act  was  done  with 
intent  to  benefit  him. 


Delassize  v.  Genas  et  al.    IV,  N.  S.  508. 

COURT  of  Probates  of  New  Orieans. 

The  sheriff  having  received  3000  dollars  on  an  execution  which 
plaintiff  was  entitled  to,  and  the  sheriff  dying,  his  widow  and  exe- 
cutrix having  been  directed  to  pay  it  over,  by  the  court,  by  an 
ex  parie  order,  of  which  plaintiff  had  no  notice:  it  was  decided^  that 
plaintiff  was  not  bound  by  such  order,  under  such  circumstances,  and 
the  money  was  decreed  to  be  paid  to  him. 
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Donaldson  et  al.  v.  Dorsey  et  al.     lY,  N.  S.  509. 

COURT  of  Probates  of  New  Orleans. 

The  court  of  probates  has  jurisdictiou  of  all  cases  that  relate  to 
putting  into  provisional  possession  the  heirs  of  the  absentee,  but  it 
cannot  try  the  question  of  title. 


Parish  of  Orleans  v.  Kennedy.     lY,  N.  S.  511. 

FIRST  District 

The  fee  of  two  dollars,  imposed  as  a  tax  on  suits  in  the  Parish  of 
Orleans  by  act  of  1805,  ceased  to  be  demandable  after  the  act  of 
1813. 


Tallant  v.  Thompson  &  Musselman.     lY,  N.  S.  514. 

PARISH  Court  of  New  Orleans. 

Held^  an  affidavit  made  before  the  mayor  of  Cincinnati  does  not 
authorise  an  attachment  to  issue  on  it  in  Louisiana.  The  Code  of 
Practice,  216,  217,  confines  the  power  of  taking  affidavits  for  such 
objects  to  judges,  or  justices  of  peace  of  the  place  where  the  court  is 
held,  or  the  judge  of  any  other  place.  The  mayor  of  Cincinnati  is 
not  such  judge. 
Vol.  III.— 32 
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Abat  V.  Bayon.     IV,  N.  S.  516. 

A  defendant  cannot  amend  his  answer,  so  as  to  change  the  substance  of  the  issue  joined. 

An  engagement  to  furnish  security,  that  the  affairs  of  a  partnership  will  be  liquidated,  is 
not  complied  with  by  giving  bond  to  pay  the  debts  of  it 

He  who  enters  on  an  office  without  proper  authority,  subjects  himself  to  all  tbe  responsi- 
bilities of  the  situation  he  usurps,  and  cannot  claim  the  benefits  of  it. 

THIRD  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  case  has  been  already  before  us,  and  was  remanded.  3  N.  S, 
644. 

The  parties  to  this  suit  were  partners,  or  rather  owners  in  common 
of  various  objects,  and  particularly  of  a  plantation  situated  in  the 
parish  of  Lafourche.  Difficulties  arose  in  relation  to  the  division  of 
this  property,  and  they  terminated  by  a  transactiouy  according  to 
which  it  was  agreed  the  plantation  should  be  sold,  on  a  credit  of  one, 
two  and  three  years.  A  public  sale  took  place  in  pursuance  of  this 
agreement,  at  which  the  petitioner  became  the  purchaser  of  the  plan- 
tation at  that  time  in  th6  possession  of  the  defendant,  but  whitih,  by 
the  t^rms  of  the  sale,  he  bound  himself  to  deliver  on  the  first  day  of 
January  then  next  ensuing. 

The  petition  states,  that  the  defendant  illegally  and  tortiously 
refused  to  deliver  to  the  plaintiff  the  property  which  she  had  purchased; 
and  that  since  the  period  of  his  refusal  the  buildings  and  improve- 
ments have  been  consumed  by  fire.  She  prays  for  a  recession  of  the 
sale,  and  demands  6000  dollars,  the  damages  sustained  by  her  in 
consequence  of  the  failure  of  the  defendant  to  comply  with  his  con- 
tract. 

The  defendant  pleads: 

1.  That  by  the  twenty-second  article  of  the  transaction  referred  to 
in  the  plaintiff's  petition,  the  present  cause,  if  any  exist,  ought  to  be 
inquired  into  and  decided  by  arbitrators;  and  that  the  defendant  has 
been  always  ready  to  answer  before  that  tribunal,  which  alone  has 
authority  in  the  premises. 

2.  That  the  matters  and  things  set  forth  in  the  petition,  have  been 
already  decided  against  the  respondent,  in  an  action  wherein  he  was 
plaintiif,  and  the  petitioner  defendant. 

3.  And  lastly,  that  all  the  allegations  in  tFie  petition  are  untrue. 
When  the  cause  returned  to  the  district  court,  the  plaintiff  moved 

and  obtained  leave  of  the  court,  to  file  a  supplemental  or  amended 
petition;  in  which  she  stated,  that  by  the  transaction  as  well  as  the 
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process  verbal  of  the  sale  referred  to  in  the  petition,  it  was  stipulated, 
that  endorsed  notes  should  be  given  for  the  purchase-nooney  of  the 
immovables  sold  to  the  satisfaction  of  the  vendors,  but  that  the  pe- 
titioner was  not  obliged  to  give  her  endorsed  notes,  because  by  other 
stipulations  in  that  transaction,  several  acts  were  to  be  done  by  the 
defendant  as  a  condition  precedent,  to  the  delivery  of  these  obligations 
on  her  part. 

This  amended  petition  was  objected  to  on  the  part  of  the  defen- 
dant, as  changing  the  nature  of  the  action;  and  in  the  points,  filed  in 
this  court,  this  change  is  stated  to  be,  that  in  the  original  petition  the 
sale  is  alleged  to  be  conditional,  and  by  the  amendment  it  is  stated  to 
be  unconditional. 

The  original  petition,  so  far  from  setting  out  a  conditional  sale, 
avers  an  unconditional  one.  The  amendment  discloses  a  condition; 
but  avers,  that  there  were  other  conditions  to  be  performed  by  the 
defendant  antecedent  to  that  which  the  plaintiff  was  to  execute,  and 
that,  consequendy,  the  obligation  on  the  part  of  the  former  to  deliver 
the  plantation,  was  complete.  This  amendment  made  no  change  in 
the  substance  of  the  action:  it  was  only  setting  out  the  facts  on  which 
the  plaintiff  had  a  right  to  consider  the  defendant's  obligation  to  de^ 
liver  the  plantation  complete,  at  the  time  specified  in  the  contract. 
We,  therefore,  think,  the  court  did  not  err  in  receiving  it. 

The  defendant  filed  an  amended  answer,  in  which  he  stated  that 
all  the  allegations  contained  in  the  supplemental  petition  were  untrue, 
and  that  he  had  not  neglected  or  refused  to  comply  with  the  condi- 
tions stipulated  in  the  transaction.  He  also  offered  two  pleas,  which 
were  rejected  by  the  court,  and  the  decision  which  refused  them, 
forms  the  matter  of  the  second  hill  of  exceptions.  The  first  of  these 
pleas  avers,  that  the  plaintiff  is  indebted  to  the  defendant  as  liquida- 
tor of  the  partnership  in  the  sum  of  12,000  dollars,  for  articles  by  her 
purchased  at  the  auction  of  their  property,  for  which  he  prays  judg- 
ment. 

The  second  demands  judgment  for  2000  dollars,  against  the  plain- 
tiff, the  amount  of  the  penalty  stipulated  in  the  compromise  or  trans- 
action, for  the  noncompliance  with  the  conditions  therein  expressed* 

The  judge  decided  correctly,  in  refusing  permission  to  the  defen- 
dant to  file  these  pleas,  because  it  was  changing  the  substance  of  the 
issue  joined;  which  cannot  be  done  in  an  amended  answer.  Code 
of  Practice,  art.  420.  The  counsel  for  the  appellant  has  contended, 
that  this  provision  of  the  Code  applies  only  to  cases  where  the  defen- 
dant seeks  to  amend  the  answer,  without  the  plaintiff  having  amend- 
ed the  petition;  but  the  words  of  the  law  embrace  all  cases,  and  we 
cannot  except  any.  As  the  plaintiff  is  prohibited  from  altering  the 
substance  of  the  action  by  an  amendment,  we  know  no  good  reason 
why  the  defendant  should  have  more  liberty  to  change  the  substance 
of  the  defence,  in  answering  that  amendment,  than  he  would  iti 
adding  to  his  answer,  to  the  original  petition. 

The  third  bill  of  exceptions  is  taken  to  a  decision  of  the  judge  a 
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quOy  rejecting  two  documents.  The  first  of  which  was  to  show  that 
the  defendant  had,  in  pursuance  of  the  transaction  or  compromise, 
entered  into  with  the  plaintiff,  furnished  security  for  the  liquidation 
of  the  partnership  affairs:  the  second,  to  establish  that  the  petitioner 
had  recognised  the  defendant's  capacity  as  liquidator. 

To  understand  the  force  of  tliis  objection,  and  the  correctness  of 
the  opinion  of  the  court,  it  is  necessary  to  recur  to  the  instrument  of 
compromise  on  which  this  suit  has  originated.  According  to  the  stip- 
ulatious  in  that  compromise,  the  land  mentioned  in  the  petition  was 
put  up  at  sale,  and  the  plaintiff  became  the  purchaser.  The  proch 
verbal,  of  the  adjudication  states,  that  the  land  was  sold  on  the  con- 
dition that  the  plantation  was  to  be  delivered  on  the  first  of  January 
then  next  ensuing,  the  purchasers  specially  mortgaging  the  immov- 
ables, and  giving  their  notes  endorsed  to  the  satisfaction  of  the  sellers* 
It  made  a  part  of  the  compromise  that  the  partners,  if  they  purchased 
at  the  sale,  should  not  receive  possession  of  the  property  until  they 
stated  who  were  their  endorsers,  and  such  endorst^rs  were  approved. 
The  defence  set  up  in  this  case,  is,  that  the  plaintiff  did  not  comply 
with  the  conditions  on  which  she  purchased,  and  that,  consequently, 
the  defendant  was  not  in  fault  in  not  delivering  the  plantation. 

In  opposition  to  this,  the  plaintiff  contends,  that  she  was  not 
obliged  to  give  her  notes,  because  by  the  seventh  article  of  the  com- 
promise, the  defendant  was  appointed  liquidator  of  the  succession,  on 
the  condition  that  he  should  give  a  sufficient  surety  or  mortgage  for 
the  faithful  settlement  of  the  partnership  affairs.  She  further  con- 
tends, that  before  the  time  of  delivering  the  plantation,  the  defendant 
had  failed  in  another  obligation  imposed  on  him  by  the  compromise: 
to  furnish  her  every  three  months  a  statement  of  the  progress  he  was 
making  in  the  liquidation  of  the  partnership. 

We  think,  the  court  did  not  err  in  refusing  to  receive  the  evidence 
offered  of  the  defendant's  compliance  with  the  conditions  imposed  on 
him  by  the  compromise.  The  instrument  is  very  informal:  it  is  pay- 
able to  no  one;  and  the  surety  does  not  bind  himself  that  the  defen- 
dant will  liquidate  the  affairs  of  the  partnership,  but  that  he  will  pay 
the  debts  due;  which  was  only  a  part  of  the  obligation  imposed  on 
him. 

As  to  the  other  document  mentioned  in  this  bill  of  exceptions,  it 
was  wholly  immaterial,  and  therefore,  though  the  court  would  not 
have  erred  in  admitting  it,  the  cause  cannot  be  sent  back  because  it 
was  rejected.  It  is  stated  in  the  bill  of  exceptions,  that  the  paper 
was  offered  as  evidence  of  the  plaintiff's  admission;  the  defendant 
was  liquidator  of  the  estate.  The  amended  petition  admits  that  he 
was  appointed,  and  charges  on  him,  as  a  breach  of  duty,  that  he 
failed  to  render  her  an  account  every  three  months  as  he  was  bound 
to  do.  Any  evidence  to  a  point  admitted  by  the  pleadings  was  un- 
necessary. 

The  last  bill  of  exceptions  embraces  the  whole  merits  of  the  case. 
The  defendant  requested  the  judge  to  charge  the  jury,  that  the  obli- 
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gation  imposed  on  him  by  the  compromise  was  a  distinct  and  inde- 
pendent obligation  on  his  part  of  the  breach,  of  which  the  plaintiff 
could  take  no  advantage:  and  that  his  violation  of  the  contract,  was 
no  justification  of  her  failure  to  comply  with  the  terms  on  which  she 
had  purchased  the  land.  The  judge  refused  so  to  charge  the  jury, 
and  the  defendant  excepted. 

According  to  the  compromise,  the  defendant  was  appointed  liqui- 
dator of  the  partnership  affairs,  on  condition  that  he  furnished  security 
for  the  faithful  discharge  of  the  trust.  He  also  bound  himself  to  ren- 
der every  three  months,  an  account  of  his  administration.  He  failed 
to  comply  with  these  stipulations  on  his  part,  and  consequently  had 
not  a  right  to  settle  the  affairs  of  the  firm.  His  having  in  point  of 
fact  proceeded  to  do  so,  without  complying  with  the  conditions  on 
which  the  power  was  given  to  him,  makes  his  case  worse,  and  the 
plaintiff's  stronger:  for  when  she  saw  him  not  only  failing  to  give 
the  security  which  he  had  promised  to  do,  but  also  going  on  to  col- 
lect the  moneys  due  to  the  partnership,  she  had  in  the  apprehensions, 
such  conduct  must  necessarily  excite,  an  additional  reason  not  to  jeo- 
pardise her  interest  still  further,  and  to  insist  on  her  legal  rights.  She 
was  not  in  fault  in  not  giving  her  notes,  for  the  defendant  could  not 
have  legally  demanded  them  until  he  furnished  security.  He  is  there* 
fore  responsible  for  the  consequences  of  failing  to  comply  with  an 
agreement,  which  he  commenced  violating.  The  plaintiff  did  every 
thing  that  equity  could  require  of  her,  and  more  than  in  law  she  was 
bound  to  do.  She  placed  notes  in  the  hands  of  the  parish  judge  to 
secure  the  defendant,  in  case  the  amount  she  had  purchased,  should 
on  the  settlement  appear  to  be  more  than  her  share. 

The  defendant  has  insisted,  that  the  court  erred,  in  sustaining  a 
suit  for  a  single  item  of  the  accounts  between  the  parties.  This  ac- 
tion is  not  an  account,  and  the  principle  relied  on  can  only  be  invoked 
by  those  who  are  acting  legally  under  an  appointment.  Here  the 
defendant  was  in  his  own  wrong:  he  had  no  right  to  take  on  him 
the  liquidation  until  he  complied  with  the  condition  on  which  the 
power  was  conferred,  and  without  which  condition  it  is  evident  it 
would  not  have  been  conferred.  The  consequence  of  entering  on  an 
office  either  public  or  private,  without  proper  authority,  is,  that  he 
who  does  so,  subjects  himself  to  all  the  responsibilities  of  the  situation 
he  usurps,  and  cannot  claim  the  benefits  of  it.  He  who  suffers  by  a 
'wrong  doer,  may  select  one,  or  all  his  acts,  as  the  ground  of  action  ^ 

The  first  jury  who  tried  the  cause,  assessed  the  plaintiff's  damages 
at  3000  dollars;  the  last  has  estimated  them  at  3500  dollars.  We 
think  the  proof  supports  the  verdict,  and  do  therefore  adjudge  and 
decree,  that  the  judgment  of  the  district  court  be  affirmed,  with  costs. 

Morel  J  for  the  defendant 


33* 


^ 


378  SUPREME  COURT. 


Dick  V.  Reynolds's  Heirs  et  al.     IV,  N-  S.  525. 

Od  a  Buit  against  the  sureties  to  a  marshal^s  bond  for  fees  collected,  it  is  uo  defeace  that 
the  pluintiff^s  claim  against  the  United  States  is  unimpaired. 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  charges  that  the  deceased  being  marshal  of  the  United 
States  for  the  Louisiana  district,  received  from  the  treasury  of  the 
United  States  and  sundry  persons,several  sums  of  money  for  the  salary 
and  fees  of  the  plaintiff,  attorney  of  the  United  States  for  the  same 
district,  which  he  never  accounted  for.  The  suit  is  insituted  on  the 
deceased's  official  bond. 

The  court  of  the  first  district  nonsuited  the  plaintiff,  being  of  opinion 
that  the  action  could  not  lie,  because  the  obligation  of  disbursing  the 
public  money  was  contracted  with  the  United  States,  and  they  alone 
can  avail  themselves  of  anv  breach  of  the  condition  of  the  marshal's 
bond,  in  relation  to  such  disbursements.     The  plaintiff  appealed. 

It  is  clear  that  if  the  deceased,  as  marshal,  received  the  salary  of 
the  plaintiff  from  the  treasury  of  the  United  States,  and  the  fees  due* 
him  from  the  clerk  of  the  court  of  the  United  States,  the  defendants 
did  him  an  injury  by  retaining  the  money,  and  this  injury  was  a 
breach  of  the  condition  of  his  bond. 

As  to  the  deceased  this  obligation,  though  enforced  by  the  bond, 
arises  independently  from  it,  from  the  very  circumstance  of  his  re- 
ceiving the  plaintiff's  money,  which  created  an  obligation  to  pay  it, 
and  on  this  the  law  raises  a  promise. 

As  to  the  sureties,  their  obligation  is  said  to  arise  firom  a  written 
engagement  to  which  the  plaintiff  is  not  a  party,  and  that  the  parties 
alone  undergo  the  obligations,  and  acquire  the  rights  resulting  from 
a  contract.  But  this  cx)urt  have  recognised  in  the  case  of  the  Mayor 
ei  al.  V.  Bailey,  5  Mariin,  321,  that  one  may  have  a  direct  action, 
on  a  stipulation  in  his  favor,  on  a  deed  to  which  he  is  not  a  party, 
and  that  the  congress  of  the  United  States  has  given  the  right  of 
suing  on  the  bond  to  any  person  injured  by  a  breach  of  its  condition. 
Ingersoll,  117. 

It  is  vain  to  contend  that  the  deceased  has  not  impaired  the  plain- 
tiff's right  to  demand  his  salary  from  the  United  States.  This  is 
certainly  true;  but  one  has  often  several  remedies  at  once  existing 
on  the  same  right,  and  he  may  exercise  either. 

They  further  urge,  that  at  the  time  the  original  law  was  passed, 
which  requires  the  marshal  to  find  bond,  it  was  not  that  officer's 
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duty  to  receive  and  pay  the  salaries  of  the  attorney;  but  the  fact  is, 
that  the  latter  law  making  that  his  duty,  was  passed  before  the  bond 
sued  on  was  given.  It,  therefore,  was  given  as  a  surety  for  the 
faithful  payment  of  such  moneys  thereafter  received,  and  the  nonpay- 
ment of  them  was  a  breach  of  its  condition. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed ;  the  nonsuit 
set  aside,  and  the  case  remanded  for  further  proceedings,  tiie  defen- 
dants and  appellees  paying  costs  in  this  court. 

Smithy  for  the  plaintiff. 

Grytnes  and  Conrad^  for  the  defendants. 


Bedford,  Breedloye  &  Robeson  v.  Jacobs. 

IV,  N.  S.  628. 

The  acts  of  a  party  are  good  evidence  when  they  make  a  part  of  the  re$geUa. 
A  new  trial  may  be  moved  for,  three  days  after  judgment  is  pronounced,  though  the 
cause  has  been  tried  by  a  jury. 

FIRST  District. 

PoBTERy  J.)  delivered  the  opinion  of  the  court. 

The  contest  between  the  parties  to  this  suit  has  grown  out  of  a 
sale  of  tobacco,  made  by  the  plaintiffs  to  the  defendant.  The  receipt 
of  the  property  is  not  denied,  but  the  price  is  disputed. 

There  are  several  bills  of  exceptions  on  the  record:  the  first  was 
taken  to  the  opinion  of  the  judge  a  quoj  permitting  the  plaintiffs,  who 
are  commission  merchants,  to  prove  by  a  witness  the  amount  which 
they  had  paid  to  their  principals,  the  same  day,  or  the  day  following, 
the  sale  to  the  defendant. 

We  think  the  judge  did  not  err  in  receiving  the  testimony.  The 
declarations  of  the  parties  to  a  suit,  when  they  made  a  part  of  the 
res  gesiOyare  good  evidence;  and  acts  so  unequivocal  as  this,  are 
still  less  liable  to  objection.  Where  witnesses  are  not  present  to  a 
contract,  the  real  meaning  and  intention  of  the  parties  must  be  gathered 
from  circumstances  attending  the  transaction.  Thus  the  conduct  of 
the  defendant,  when  he  received  the  bill  of  parcels,  was  properly 
given  in  evidence.    The  weight  to  which  such  proof  is  entitled  is  a 


380  SUPREME  COURT. 

[Bedford,  Breedlove  &,  Robeson  t>.  Jacob*.] 

quite  different  question;  but  the  judge  did  right  to  let  it  go  to  the 
jury  for  what  it  was  worth.  Phillips  on  Evidence,  218;  Evanses 
Pothievy  vol.  2,  285. 

The  second  bill  of  exceptions  states,  that  the  defendant  offered  to 
prove  that  he  bought  the  tobacco  as  broker,  and  not  on  his  own 
account;  that  this  proof  was  objected  to,  unless'it  was  first  proved, 
that  the  names  of  the  principals,  if  any  there  were,  were  oommunicated 
to  the  plaintiff,  and  that  (he  judge  sustained  the  objection. 

The  ground  assumed,  as  the  basis  of  this  objection,  is  certainly 
correct.  An  agent  cannot  discharge  himself  from  responsibility,  on 
the  ground  that  he  acted  for  another,  in  making  the  contract,  unless 
he  shows  that  he  communicated  to  the  party,  with  whom  he  contracts, 
his  situation  as  agent,  and  that  he  acted  so  as  to  give  a  remedy  over 
against  his  principal.  But  this  principle  of  law  was  applied  too 
rigidly,  when  the  defendant  was  told  he  must  make  that  proof  in  a 
particular  way.  Two  things  were  necessary  to  be  established;  the 
declaration  that  the  defendant  acted  as  agent,  and  the  names  of  those 
for  whom  he  acted.  Now  the  proof  of  one  of  these  facts  must 
necessarily  have  preceded  the  other;  and  the  most  natural  order  in 
which  they  could  have  been  presented  to  the  court  was,  to  show,  in 
the  first  instance,  that  the  defendant  acted  for  others;  and  next,  that 
he  communicated  the  names  of  his  principals.  If,  after  establishing 
the  first,  he  had  failed  to  make  out  the  second,  his  case  would  have 
been  the  common  one  of  a  party  in  court  not  being  able  to  prove  his 
whole  case;  but  there  was  no  obligation  on  him  to  first  give  in 
evidence  the  names  of  his  principals.  If  he  had  commenced  with 
that  proof,  it  might  have  been  objected  with  the  same  force,  that  he 
should  first  show  that  he  communicated  to  the  plaintiffs,  he  was 
acting  as  broker. 

But  though  we  are  satisfied  the  judge  erred  in  prescribing  to  the 
defendant  the  order  in  which  he  should  introduce  the  testimony,  the 
question  recurs  whether  the  cause  ought  to  be  remanded.  It  is  clear 
that  the  defendant  sustained  no  injury  by  the  opinion  of  the  court. 
If  he  had  proof  that  he  communicated  the  names  of  his  principals, 
he  could,  under  the  decision  made,  have  offered  it,  and  it  would  have 
been  of  as  much  service  in  that  way,  as  if  given  after  he  showed  that 
he  acted  as  agent.  The  whole  dispute  in  the  court  below,  on  this 
point,  appears  to  have  been  one  of  form;  and  it  adds  another  to  the 
many  examples  we  have,  o.f  the  zeal  of  parlies,  or  their  counsel,  at 
the  trial  of  a  cause,  raising  questions  which  are  of  no  importance,  and 
burdening  the  record  with  matters  that  embarrass  the  investigation 
of  the  points  on  which  the  case  really  turns. 

The  jury  found  a  verdict  for  the  plaintiffs,  and  the  defendant  moved 
for  a  new  trial.  The  court  refused  to  permit  the  motion  to  be  filed, 
because  the  same  had  not  been  made  within  three  days  after  the 
verdict  was  rendered. 

The  correctness  of  this  opinion  depends  on  a  correct  interpretation 
of  the  rules  in  our  Code  of  Practice,  on  the  subject  of  new  trials. 


JUNE  TERM,  1826.  381 

[Bedford,  BreedloTe  dt  Robeson  e.  Jacobs.] 

The  541st  article  provides,  that  ^<when  a  cause  has  been  tried  by  a 
jury,  and  such  jury  have  given  a  general  verdict,  the  court  must  give 
judgment  pursuant  to  the  same  within  three  days  from  the  time  such 
verdict  has  been  entered  on  the  records,  unless  a  new  trial  has  been 
granted."  The  558th  article  states,  ^' that  the  party  who  believes 
himself  aggrieved  by  the  judgment  given  against  him,  may,  within 
three  judicial  days  after  such  judgment  has  been  rendered,  pray  for 
anew  trial,  &c."  And  the  546th  article  declares,  that  <Uhe  judge 
must  sign  all  definitive  or  final  judgments  rendered  by  him;  but  he 
shall  not  do  so  until  three  judicial  days  have  elapsed,  to  be  computed 
from  the  day  when  such  judgments  were  given." 

These  provisions  contemplate  judgments  rendered  by  the  court  on 
a  verdict;  and  judgments  given  by  the  court,  without  the  assistance 
of  the  jury.  In  both  cases  the  court  must  pronounce  judgment  three 
days  before  it  is  signed.  But  in  regard  to  new  trials,  they  seem  to 
be  distinguished.  In  cases  where  the  court  hears  the  testimony  and 
decides  the  facts,  the  party  cast  cannot  move  for  a  new  trial  until  the 
court  pronounces  its  judgment,  and  that  motion  must  be  made  within 
three  days.  Where  the  jury  decide  the  fact,  the  article  first  cited 
recognises  the  right  to  move  for  a  new  trial  before  judgment  is  pro- 
nounced; and  that  judgment  must  be  given  within  three  days.  But 
both  judgments  are  subject  to  the  rule  contained  in  the  546th  article; 
that  is,  they  must  be  pronounced  three  days  before  they  are  signed. 
The  question  is,  whether  the  recognition  of  the  right  to  move  for  a 
new  trial  after  verdict,  and  before  judgment,  takes  the  case  out  of 
the  general  provision,  that  the  party  aggrieved  has  three  judicial  days 
after  judgment  is  rendered  to  move  for  a  new  trial.  We  think  it 
does  not.  The  words  of  the  law,  authorising  an  application  for  a 
new  trial  at  any  time  within  three  days  after  judgment,  embrace 
judgments  rendered  on  verdicts,  as  well  as  those  given  by  the  court 
alone.  The  argument  ab  inconvenient i  is  not  so  strong,  as  to  autho- 
rise this  tribunal  to  make  an  exception,  where  the  law  has  made 
none.  It  is  true,  that,  as  the  court  must  give  judgment  in  conformity 
with  the  verdict,  it  would  seem  almost  useless  to  give  the  party  a 
right  to  move  for  a  new  trial,  when  he  did  not  solicit  it  after  the 
verdict.  But  there  may  be  cases  where  the  judgment  of  the  court 
does  not  follow  the  verdict,  and  it  may  have  been  for  such  cases, 
this  privilege  was  allowed.  The  instance  before  us  is  one  of  them: 
the  verdict  finds  a  certain  sum,  and  on  the  amount  found  to  be  due, 
the  court  has  added  interest.  The  alleged  error  in  doing  so,  is  one 
of  the  grounds  laid  for  a  new  trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  this 
cause  be  remanded  to  the  district  court,  with  directions  not  to  refuse 
hearing  the  motion  for  a  new  trial  because  it  was  not  made  within 
three  days  after  verdict;  and  it  is  further  ordered,  adjudged  and 
decreed,  that  the  appellee  pay  the  costs  of  this  appeal. 

Af^  Caleb,  {or  the  plaintiff. 

JVhitlelsejfy  for  the  defendant 
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Taylor  v.  Hollander.    IV,  N.  S.  635. 

When  an  executor  has  become  insolvent,  the  coort  of  probates  retains  jurl^iction  of 
action  against  him  for  property  in  his  hands  belonging  to  the  estate.  Aliter  where 
judgment  is  demanded  for  a  sum  of  money. 

COURT  of  Probates  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 
This  cause  presents  two  questions. 

1.  Whether  a  creditor  who  is  not  put  on  the  bilan  of  an  insolvent, 
can  bring  a  separate  suit  against  him  before  the  proceedings  are 
homologated. 

2.  Whether  the  executor  of  an  estate,  who  becomes  insolvent,  is 
suable  before  the  court  of  probates,  or  that  where  the  concurso  is 
pending. 

I.  The  creditor  who  is  not  put  on  the  bilan  may  bring  a  separate 
suit,  because  he  is  not  a  party  to  the  proceedings,  and  is  presumed  to 
be  ignorant  of  them;  but  as  soon  as  he  is  informed  by  the  answer, 
that  the  concurso  is  formed,  the  cause  must  be  transferred  to  the 
court  where  that  action  is  pending,  and  be  cumulated  with  it.  The 
neglect  of  the  debtor  to  insert  the  creditor's  name  in  the  bilan,  may 
be  cured  at  any  time  before  the  tableau  of  distribution  is  homologated. 
The  law  has  conceived  it  a  less  inconvenience  that  the  creditor  should 
be  deprived  of  the  right  of  voting  for  syndics,  than  that  separate  suits 
should  be  carried  on  at  the  instance  of  particular  creditors.    Salgado. 

II.  The  court  of  probates  has  exclusive  jurisdiction  of  suits  brought 
by  minors  against  executors  for  the  settlement  of  their  accounts,  and 
the  payment  of  the  sums  which  may  be  due  on  that  settlement.  But 
the  law  provides  that  when  an  insolvent  has  filed  his  bilan  and 
obtained  an  order  for  a  stay  of  proceedings,  all  actions  must  be 
cumulated  before  the  tribunal  where  the  suit  in  concurso  has  com- 
menced. To  reconcile  these  apparent  contradictions,  it  is  necessary 
to  distinguish.  The  rule  that  all  suits  should  be  cumulated  before 
one  tribunal,  must  be  understood  where  the  insolvent  is  sued  in  his 
own  right,  and  not  as  the  representative  of  others.  Where  the  object 
of  the  action  is  to  make  him  account  in  his  capacity  of  tutor,  curator, 
or  executor,  and  hand  over  property  existing  in  kind  which  belongs 
to  those  he  represents,  there  the  probate  court  does  not  lose  its  juris- 
diction. The  judgment  cannot  affect  the  creditors,  for  the  property  in 
his  hands  belonging  to  others,  did  not,  nor  could  not,  make  a  part  of 
that  ceded.  It  is,  therefore,  not  necessary  it  should  be  carried  con- 
tradictorily with  those  who  have  claims  against  him  in  his  own  right. 
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There  is  some  difficulty  in  applying  these  principles  to  this  case. 
The  plaintiff  prays  that  the  defendant  may  render  his  account  as 
executor,  and  deliver  lip  certain  notes  and  obligations  belonging  to 
the  estate.  Of  this  claim  we  think  the  court  of  probates  retained 
jurisdiction,  notwithstanding  the  suit  in  concurso;  the  petition, 
however,  goes  further,  and  prays  for  judgment  against  the  defendant 
for  a  sum  of  money.  Of  that  claim,  the  court  of  probates  after  the 
failure  of  the  executor,  could  not  take  cognisance;  it  could  not  after 
that  event  give  judgment  against  him  in  his  own  right.  Such  de- 
mands must  be  settled  contradictorily,  with  the  other  creditors  in  the 
court  where  the  proceedings  for  insolvency  are  carried  on.  But  the 
joining  this  demand^  to  the  others  in  the  petition,  did  not  take  from 
the  court  of  probates  the  right  of  adjudicating  on  the  other  matters 
therein  contained,  of  which  it  had  jurisdiction;  it  should  have  pro- 
ceeded with  the  cause  and  decided  on  those  parts  of  the  petition  of 
which  it  could  take  cognisance,  and  rejected  the  rest:  it  consequently 
erred  in  sending  the  case  before  the  district  court. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  annulled,  and  reversed;  and  that  the  cause 
be  thereto  remanded,  to  be  proceeded  in  according  to  law,  the  appel 
lee  paying  the  costs  of  this  appeal. 

Henneriy  for  the  plaintiff. 

Pierce,  for  the  defendant. 


Marburg  v.  Canfteld.     IV,  N.  S.  539. 

An  interest  in  the  event  of  the  suit,  alone  renders  a  witness  incompetent 
A  note  received  fox  a  precedent  jdeht,  operates  a  novation,  if  after  receiving  it,  due  dill- 
gence  is  not  used  to  collect  it,  and  notify  the  endorser. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  to  recover  from  the  defendant  the  sum  of  387 
dollar^  60  cents,  which  is  alleged  bv  the  plaintiff  to  be  due  to  him  on 
account  of  cotton  sold  for  his  benefit  by  said  defendant. 

The  answer  contains  a  plea  in  compensation,  founded  on  a  pay- 
ment made  by  the  defendant,  of  debts  due  by  the  plaintiff  to  other 
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persons,  as  being  properly  chargeable  in  account  against  the  latter. 
After  hearing  the  evidence  offered  by  both  parties,  in  the  court  below, 
which  was  received  in  opposition  to  several  bills  of  exception,  the 
judge  gave  final  judgment  in  favor  of  the  plaintiff,  from  which  the 
defendant  appealed. 

The  contest  between  the  parties  arises  out  of  a  bill  of  exchange 
drawn  by  the  plaintiff  in  favor  of  Canfield  &  Hill,  on  Stackhouse,  who 
accepted  it,  and  made  several  payments  to  the  holder,  Gascoign,  who 
held  it  by  regular  endorsement  from  the  payees.  In  the  present  suit, 
the  acceptor  was  offered,  and  received  as  a  competent  witness  on  the 
part  of  the  plaintiff,  to  prove  full  payment  of  said  bill;  and  to  this 
testimony  a  bill  of  exceptions  was  taken  by  the  defendant,  which, 
according  to  the  examination  we  have  made  of  the  case,  is  the  only 
exception  that  requires  investigation.  The  objection  to  the  compe- 
tency of  the  witness,  is  founded  on  alleged  interest,  in  consequence  of 
his  obligation  to  pay  as  acceptor.  In  relation  to  the  competency 
or  incompetency  of  witnesses,  on  the  ground  of  interest,  the  most 
approved  rules  on  the  subject  seem  to  exclude  such  persons  only, 
as  are  directly  interested  in  the  event  of  the  suit,  and  are  called  on 
to  support  that  interest;  or  where  the  verdict  and  judgment,  to  obtain 
which  their  testimony  is  offered,  would  be  admissible  evidence  in 
their  favor  in  another  suit.  The  judgment  in  the  present  case,  does 
not  necessarily  affect  the  interest  of  Stackhouse,  the  witness.  If  the 
defendant  be  defeated  in  his  plea  of  compensation  against  the  plain- 
tiff, the  witness  is  still  liable  to  him  on  his  acceptance,  which  liability 
will  not  be  affected  by  the  judgment  in  the  present  case:  if,  on  the 
contrary,  the  defendant  succeeds  in  maintaining  his  right  to  compen- 
sation, then  the  witness  remains  under  his  former  obligations  to  the 
drawer  of  the  bill,  and  no  more.  See  Chitty  on  Bills,  p.  528,  Am. 
edit.  1821;  and  Phillips's  Evidence,  p.  44. 

We  are,  therefore,  of  opinion  that  the  judge  a  quo  did  not  err  in 
allowing  Stackhouse  to  testify  in  the  present  suit:  his  testimony 
proves  payment  in  full  of  the  bill  of  exchange,  made  in  various  man- 
ners and  at  different  times.  The  truth  and  reality  of  this  payment  is 
not  disputed,  except  as  to  one  item,  which  the  witness  states  was 
made  on  a  note  of  one  Carroway,  payable  at  the  bank  in  Woodville, 
and  was  received  as  payment  by  the  holder  of  the  bill,  Grascoign. 

The  weight  of  evidence,  as  it  appears  on  the  record,  is,  perhaps, 
opposed  to  the  truth  of  the  assertion,  that  Carroway's  note  was 
received  as  actual  payment,  and  operated  immediately  a  discharge 
of  the  bill  pro  tanto;  but,  the  whole  testimony  taken  together, shows 
clearly  that  such  a  note  was  received  by  H.  Jackson  &  Co.  as  agents 
of  Gascoign,  to  be  collected,  and  the  proceeds  appropriated  to  the  pay- 
ment of  Stackhouse's  acceptance.  It  is  also  equally  clear,  from  the 
evidence,  that  the  agents  of  the  holder  of  the  bill  were  guilty  of  great 
laches,  or  gross  negligence,  in  not  using  the  proper  means  to  collect 
said  note,  and  giving  due  notice  to  the  endorser  thereon,  who  was 
Stackhouse,  the  acceptor  of  the  bill  held  by  Gascoign,  to  whom  he 
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intended  that  said  note  should  effect  a  payment.  This  negligence  of 
Jackson  &  Co.  must  be  imputed  to  their  principal,  the  holder  of  the 
bill.  Although)  probably  the  note  was  not  in  the  first  instance 
received  as  a  payment,  yet  the  laches  of  the  holder  ha^  made  them 
responsible  to  the  payee  and  endorser  for  the  amount;  and  it  must 
now  be  considered  as  so  much  paid  on  the  bill,  which  it  was  intended 
to  pay.  The  principles  herein  recognised,  are  the  same  as  those  on 
which  the  case  of  Penn  v.  Poumeirat  was  decided.    2  N.  S.  541. 

From  this  view  of  the  case,  it  is  readily  seen,  that  there  is  no  neces- 
sity to  examine  any  other  points  made  in  the  cause. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Prentofij  for  the  plaintiff. 

Hoffman^  for  the  defendant. 


Berthoud  v.  Barbaroux.     lY,  N.  S.  549. 

Agreements  are  to  be  construed  according  to  the  intention  of  the  parties. 

PaiV>l  evidence  maybe  given  of  the  payment  of  a  note  of  defendants,  without  producing  it. 

FIRST  District. 

PoRTSR,  J.,  ddiVered  the  opinion  of  the  court. 

The  petitioner  states,  that  at  the  request  of  the  defendant  and  one 
Eugene  Sheridan,  he  endorsed  two  notes  of  Sheridan  for  1850  dollars 
each,  which  were  delivered  to  a  certain  James  Wood:  that  in  conse- 
quence of  this  endorsement,  they  jointly  covenanted  with  the  petition- 
er that  they  would  cause  the  money  due  on  these  notes  to  be  paid  to 
Wood  or  his  assig^is;  that  they  would  at  all  times  save  the  petitioner 
harmless,  in  consequence  of  his  endorsements;  and,  that  they  would 
constantly  keep  a  certain  steamboat,  called  the  'Superior,  which  they 
bad  conveyed  to  the  petitioner,  insured  against  all  risks,  or  in  de&ult 
thereof,  it  might  be  lawfbl  for  him  to  insure  her  at  their  expense. 

The  petition  avers,  that  neither  Sheridan,  nor  the  defendant  has 

complied  with  his  agreement;  that  the  plaintiff  has  paid  the  insurance 

of  the  boat,  and  that  they  have  neglected  to  pay  the  notes,  although 

they  are  long  since  due;  and  that  the  petitioner  has  been  called  on  to 
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pay  the  same.  It  concludes  by  praying  an  attachment  agamst  the 
property  of  Barbaroux^  and  judgment  against  him  for  the  sum  of 
3853  dollars^  75  cents. 

The  answer  of  the  defendant  places  the  defence  on  several 
grounds. 

1.  That  the  plaintiff  has  paid  nothing  to  Wood,  and  that  the  latter 
through  negligence  has  lost  recourse  on  the  former. 

2.  That  the  petitioner  took  a  mortgage  on  the  steamboat  Superior, 
and  must  exercise  his  right  on  it  before  he  can  have  recourse  on  the 
defendant. 

3.  That  by  the  laws  of  Kentucky,  where  the  contract  was  entered 
into,  the  holders  of  the  notes  mentioned  in  the  plaintiff's  petition, 
cannot  resort  to  the  plaintiff  and  endorser,  until  they  have  prosecuted 
the  maker,  Sheridan,  with  due  diligence,  to  insolvency. 

4.  That  the  plaintiff,  and  the  assignees  of  the  endorsee.  Wood,  are 
colluding  together  to  cause  the  security  the  defendant  has  given,  to 
inure  to  the  benefit  of  the  assignees  of  Wood. 

5.  That  the  plaintiff  has  now  property  in  his  hands  belonging  to 
Sheridan,  the  maker  of  the  notes,  and  that  this  property  must  be  dis- 
cussed before  judgment  can  be  had  against  the  defendant. 

The  plaintiff  filed  a  supplemental  petition,  in  which  he  stated,  that 
at  the  commencement  of  the  suit,  he  had  paid  one  of  the  notes  men- 
tioned in  the  petition,  and  that  since  the  institution  of  the  action  he 
had  paid.the  other. 

The  defendant  answered  this  new  allegation,  by  denying  the  truth 
of  it;  and  further,  alleging  that  the  plaintiff  had  received  from  the 
steamboat  Superior  on  account  of  Sheridan,  upwards  of  2000  dollars, 
which  more  than  pays  the  money  advanced  by  him  on  account  of 
insurance. 

The  court  below  gave  judgment  against  the  defendant  for  the  sum 
paid  by  the  plaintiff  for  insurance,  and  his  commission  thereon;  but 
rejected  the  demand  on  account  of  the  notes.  The  defendent  ap- 
pealed, and  the  plaintiff  in  this  court  has  prayed,  that  the  judgment 
should  be  amended,  so  as  to  embrace  the  whole  amount  claimed  in 
the  petition. 

The  first  question  is  in  respect  to  the  correctness  of  that  part  of  the 
judgment  of  which  the  plaintiff  complains,  and  in  this  we  are  of 
opinion,  the  judge  below  has  not  erred.  The  words  of  the  covenant 
are,  that  the  defendant  (and  Sheridan)  will  cause  <^the  said  several 
sums  of  money  due  and  payable  by  the  said  notes,  to  be  paid  to  the 
said  Wood  or  his  assigns,  according  to  the  tenor  and  effect  of  the  said 
notes,  and  that  they  will  at  all  times  save  the  said  Berthoud  harmless 
from  all  damages,  costs  and  charges,  which  he  may  sustain  in  conse- 
quence of  his  endorsenients  made  as  aforesaid." 

According  to  the  laws  of  the  country  where  this  covenant  was 
made,  as  in  our  own,  covenants  or  agreements  are  to  be  construed 
according  to-  the  intention  of  the  parties  as.  collected  from  the  whole 
context  of  the  instrument,  ex  antecedeniibus  el  cofisequentibus. 
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The  whole  of  this  contract,  taken  together,  leaves  no  doubt  on  our 
minds,  that  the  understanding  of  the  parties  was,  that  Berthoud 
should  not  have  a  right  to  call  on  the  defendant  and  his  co-obligor 
until  he  paid  the  notes.  The  nonpayment  to  Wood,  could  not  give 
an  action,  unless  the  plaintiff  was  injured  by  it;  and  non  constat  that 
he  was,  for  the  holders  of  the  notes  may  have  failed  to  give  him 
notice  as  endorser.  To  permit  him  to  recover  now,  might  be  autho- 
rising him  to  recover  a  sum  of  money,  which  he  may  never  be 
obliged  to  pay.  See  the  case  of  Browning  v.  White,  2  Bosanquet 
and  Puller,  13. 

On  the  trial,  a  bill  of  exceptions  was  taken,  which  embraces  the 
objections  made:  first,  to  a  record  offered  in  evidence  on  the  part  of 
the  plaintiff:  and  secondly,  to  parol  testimony,  to  establish  the  payment 
of  the  insurance. 

The  record  was  that  of  a  suit  of  Barle  &  Maurin  against  Sheridan, 
owner  of  the  steamboat  Superior,  for  supplies  and  necessaries  fur- 
nished to  this  boat,  and  was  the  best  evidence  that  could  have  been 
offered  to  show  a  breach  of  that  part  of  the  covenant  by  which 
Sheridan  and  the  defendant  agreed,  that  they  would  pay  all  charges 
against  said  boat,  in  such  a  manner  that  no  other  liens  should  attach 
on  her. 

The  objection  taken  to  the  evidence  of  the  witness  to  prove  pay- 
ment, admits  there  was  a  note  given,  and  ])resents  the  very  same 
question  as  that  decided  in  Spraggins  t;.  White.  It  is  impossible  for 
us  to  say,  that  the  production  of  the  note  would  be  better  evidence 
than  the  testimony  of  the  witness,  for  we  are  not  informed  that  the 
insurance  company  gave  a  receipt  on  it;  and  the  note  itself,  without 
the  receipt,  would  not  be  evidence  against  the  defendant.  See  3 
N,  S,  663,  and  the  authorities  there  cited. 

On  the  merits,  it  is  contended  on  the  part  of  the  defendant,  that 
there  is  proof  on  the  record  that  the  plaintiff  has  been  paid  the 
amount  advanced  by  him  for  the  insurance  of  the  boat.  This  proof 
is  said  to  be  contained  in  the  record  of  the  suit  of  Sheridan  t;.  His 
Creditors,  introduced  by  the  plaintiff  in  evidence;  which  record  con^ 
tains  the  schedule  of  Sheridan's  affairs,  and  makes  no  mention  of  his 
being  indebted  to  Berthoud.  We  think  too  much  weight  is  attempted 
to  be  given  to  this  proof.  It  may  have  been  omitted  through  error, 
or  he  may  have  made  arrangements  with  the  defendant  to  pay  it:  at 
all  events,  the  presumption  created  by  the  silence  of  Sheridan,  cannot 
be  allowed  to  destroy  the  positive  evidence  furnished,  of  the  existence 
of  the  debt,  by  the  other  proof  adduced.  It  by  no  means  follows, 
that,  though  the  plaintiff  should  admit,  Sheridan  considered  himself 
discharged,  that  therefore  the  defendant  does  not  owe. 

But,  the  point  most  relied  on  by  the  defendant,  and  which  was 
most  pressed  on  us  by  his  counsel,  was  an  alleged  payment  to  the 
plaintiff  arising  out  of  the  proceeds  of  the  sale  of  the  steamboat 
Superior.  The  facts,  as  they  appear  in  evidence  on  this  point  are, 
that  the  boat  was  attached  here  at  the  suit  of  Barle  &  Maurin,  for 
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sundries  advanced  her^  that  under  the  judgment  rendered  in  that 
suit  she  was  sold,  and  bought  in  by  an  agent  of  the  plaintiffs,  who 
re-sold  her  a  few  days  after  for  an  advance  of  1300  dollars. 

The  defendant  claims  the  benefit  of  this  sale,  on  the  evidence  of 
the  agent.  But  the  whole  of  this  evidence  amounts  to  nothing  more 
than  a  belief  of  the  agent,  that  the  plaintiff  will  allow  the  defendant 
the  benefit  of  the  advances  made  on  the  sale.  He  swears  such  wias 
his  intention  in  making  the  purchase,  though  he  did  not  act  under 
any  particular  instructions  from  the  plaintiff;  nor  has  he  received 
any  communication  since  the  boat  was  re-sold,  which  will  authorise 
him  to  say  that  Berthoud  will  allow  this  sum  as  a  credit  to  defendant. 
The  witness  judges  so  from  his  general  character;  he  does  not  believe 
the  plaintiff  had  any  other  intention. 

With  the  judge  below,  we  are  of  opinion  that  no  legal  obligation 
arises  out  of  this  transaction  which  a  court  of  justice  can  carry  into 
effect.  We  set  here  to  enforce  legal,  not  moral  obligations.  Putting 
the  case  in  the  point  of  view  most  favorable  to  the  defendant,  namely, 
that  the  plaintiff  was  informed  of  the  intention  with  which  bis  agent 
bought,  though  of  that  there  is  no  evidence,  it  amounts  to  nothing 
more  than  intention ;  and  that  intention  may  at  any  time  be  revoked, 
nor  can  any  one  claim  the  benefit  of  it.  If  indeed  the  defendant  had 
suffered  any  injury,  in  consequence  of  the  agent's  purchasing  with 
this  declared  object,  another  question  might  have  arisen;  but  no  such 
thing  has  been  shown.  On  the  contrary,  the  agent  states  he  had  no 
communication  with  any  person  except  the  plaintiff's  attorney,  and 
the  person  to  whom  he  re-sold  her.  Under  the  principle  by  whioh 
the  credit  for  this  money  is  claimed;  every  thought  of  generosity  or 
liberality,  which  passed  through  a  man's  mind,  might  be  drawn  from 
him  by  interrogatories,  and  converted  into  legal  obligations. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

PThUiebet/j  for  the  plaintiff. 

Preston,  for  the  defendant. 
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Fluker  v.  Turner.    IV,  N.  S.  551. 

An  obligation  to  A,  which  B  the  obligor  promiaes  to  settle  with  C,  is  not  discharged  bj 
showing,  in  a  suit  hy  A  against  B,  that  C  is  indebted  to  the  latter. 

THIRD  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  stiit  is  brought  on  a  promissory  note  made  by  the  defendant 
to  the  plaintiff,  which  appears  to  contain  double,  or  alternative  stipu- 
lations. As  the  peculiarity  of  its  expressions  creates  the  whole  dif- 
ficulty in  deciding  the  cause,  it  may  not  be  improper  to  stale  them  at 
length.    They  are  as  follows : 

<<Jackson,  17th  October,  1821.  I  promise  to  pay  David  Fluker 
five  hundred  dollars,  value  received,  on  settlement  of  accounts;  which 
I  will  settle  with  the  representatives  of  Joseph  Fletcher,  deceased,  at 
any  time. 

(Signed)  J.  Turnbr." 

The  present  suit  was  commenced  on  the  22d  of  April,  1825,  «nd 
final  judgment  rendered  in  January,  1826,  on  a  verdict  in  favor  of 
the  defendant,  from  which  the  plaintiff  appealed. 

The  answer  to  the  action  contains  two  grounds  of  defence: 

1.  To  the  plaintiff's  right  to  sue;  which  is  denied  by  the  defendant, 
alleging  that  the  note,  taken  entire,  contains  no  promise  to  the  former, 
but  is  simply  an  undertaking  to  pay  for  him,  to  Fletcher's  represen- 
tatives, the  amount  specified,  which  the  defendant  states  he  has 
always  been  ready  to  do  if  required. 

2.  That  he  still  is  ready  to  settle  with  the  representatives  of  Fletcher, 
who  owe  him  more  than  the  sum  promised  in  said  note,  which  is 
thereby  compensated. 

The  instrument  on  which  this  suit  is  based,  acknowledges  a  debt 
due  from  the  defendant  to  the  plaintiff,  and  contains  a  promise  to  pay 
the  amount  to  the  latter,  by  settling  it  with  other  persons,  to  whom 
he  appears,  from  the  evidence  of  the  case,  to  have  been  at  that  time 
indebted.  It  contains  two  stipulations:  first,  to  pay  the  sum  therein 
mentioned  to  the  promisee;  secondly,  to  pay  or  settle  the  amount  with 
Fletcher's  representatives.  The  obligation  arising  out  of  the  first  of 
these  stipulations  might  fairly  have  been  dissolved  by  a  fulfilment  of 
the  latter,  and  those  to  wh(yn  the  promissor  bound  himself  to  settle, 
might,  in  a  reasonable  time,  have  legally  claimed  the  benefit  of  the 

33* 


890  SUPREME  COURT. 

[Flaker  «•  Turner.] 

Stipulation  made  in  their  favor.  They,  ho wever^  seem  never  to  have 
accepted  or  claimed  the  benefit  of  that  stipulation;  nor  does  it  appear 
that  the  defendant  did,  in  the  course  of  nearly  four  years,  ever  attempt 
to  make  with  them  any  settlement  which  would  discharge  the  plaintiff 
from  his  obligation  to  pay  to  them,  as  their  debtor,  the  sum  specified 
in  the  promise  of  the  former. 

The  question  most  difficult  of  solution  in  the  cause  is  that  created 
by  the  part  of  the  answer  which  insists,  that  before  any  right  of 
action  accrues  to  the  appellant,  he  ought  to  have  required  the  appellee 
to  comply  with  his  promise,  made  in  favor  of  the  third  persons;  and 
that  until  such  requisition  on  him  he  is  not  in  delay,  (mora.) 

The  promise  being  made  in  writing,  and  delivered  to  Fluker  (pro- 
bably out  of  the  presence  and  not  within  the  knowledge  of  Fletcher's 
representatives)  for  whose  benefit  it  contained  a  stipulation,  it  is  con- 
tended that  until  they  have  an  opportunity  afforded  them  of  accept- 
ing or  rejecting  said  stipulation,  by  being  informed  of  its  existence, 
the  obligation  to  pay  the  plaintiff  is  dormant,  and  can  only  be  awa^* 
kened  by  a  rejection  of  the  benefit  promised  to  the  third  persons. 

We  are,  however,  of  opinion  that  the  primary  and  substantial 
obligation  is,  to  pay  a  debt  acknowledged  to  be  due  to  the  appellant, 
and  that  the  promise  to  settle  with  otliers  is  only  a  privilege  granted 
to  the  promissor,  as  to  the  manner  in  whkh  such  paynoent  might 
have  been  made.  There  is  no  expression  in  the  instrument  which 
seems  to  require  that  the  defendant  should  have  been  quickened  in 
his  undertaking,  to  pay  or  settle  with  the  representatives  of  Fletcher, 
by  any  request  of  the  plaintiff  to  that  effect  It  is  true  the  time 
within  whidi  he  bound  himself  to  make  the  settlement  was  left 
indefinite,  but  to  give  effect  to  the  obligation,  it  ought  to  be  limited 
to  a  reasonable  time;  and,  three  and  a  half  years  were  certainly 
abundant;  which  space  elapsed  between  the  period  at  which  the  note 
was  made,  and  the  inception  of  this  suit. 

The  record  is  burthened  with  much,  irrelevant  testimony,  and  as 
usual  labors  under  many  bills  of  exceptions,  most  of  which  we  deem 
it  unnecessary  to  examine,  as  the  judge  a  quo  seems  to  have  admitted 
all  the  testimony  offered  on  both  sides^  whether  pertinent  or  imperti- 
nent; especially  as  the  latter  kind  is  such  as  could  not.  possibly  have 
had  any  influence  on  the  decision  of  the  cause.  One.  only  is  thought 
worthy  of  notice,  which  relates  to  the  competency  of  the  witness 
M 'Mikin ;  wherein  we  are  of  opinion  that  the  district  judge  did  noterr. 

The  attempt  of  the  defendant  to  discharge  himself  from  the  obli- 
gation to  pay  the  plaintiff,  by  proof  that  the  persons,,  with  whom  he 
agreed  to  settle,  are  indebted  to  him  more  than  the  amount  which  he 
promised  to  pay  them,  cannot  legally  succeed »  If  they  had  sued  him 
on  the  promise  made  in  their  favor,  a  plea  of  compensation  and  proof 
of  the  debt. pleaded,  would  have  operated  a  discharge  of  his  obliga* 
tion  to  them,  and  consequently  to  the  present  plaintiff*  Bat  he  can- 
not absolve  himself  from  the  obligation,  ar^ng  out  of  his  promise  to 
the  latter,  by  offering  as  a  set-off  debts  which  may  be  owing .  him 
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from  persons  who  are  yet  parties  to  the  present  action.  To  admit 
such  a  defence  would  be  to  decide  on  rights  without  hearing  the  par- 
ties really  interested  in  them;  and  if  allowed,  could  not  avail  the  plain- 
tiff, after  being  defeated  in  this  suit,  in  one  instituted  against  him  by 
these  third  persons  as  his  creditors.  A  settlement  and  payment,  in 
terms  of  the  note,  to  the  representatives  of  Fletcher,  is  the  only  thing 
which  ought  to  exonerate  the  defendant  from  payment  to  Fletcher. 
If  such  he  has  made,  it  should  have  been  proved  on  the  trial  of  the 
cause  in  the  court  below.  If  it  has  not  been  made,  Fletcher's  repre^ 
sentatives  are  liable  to  him  for  the  amount,  if  they  be  really  his 
debtors*,  and  the  plaintiff  still  remains  their  debtor  to  the  same 
extent  that  he  was  when  the  note  in  question  was  made.  There  is 
no  proof  of  such  settlement  and  payment  on  the  record,  and  conse- 
quently we  are  of  opinion  that  the  defence  has  failed,  and  that  the 
plaintiff  has  made  out  his  case. 

It  is,. therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  annulled  and  reversed;  and  it  is 
further  ordered,  adjudged  and  decreed,  that  the  plaintiff  and  appel- 
lant do  recover  from  the  defendant  and  appellee  500  dollars,  with 
legal  interest  from  the  judicial  demand,  and  costs  in  both  courts. 


Destrehan  v.  Destrehan's  Executors.     IV,  N.  S.  657. 

Grandcfaildrea  coming  to  the  partition  of  their  grandfather's  estate,  with  uncles  and 
aants,  are  not  obliged  to  collate  an  oneroos  obligation  due  by  their  father. 

FIRST  District 

Mathbws,  J.,  delivered  the  opinion  of  the  court. 

The  questions  submitted  to  the  court,  to  be  decided  in  the  present 
case,  arise  out  of  proceedings  relating  to  an  adjustment  and  partition 
of  the  succession  of  the  late  Jean  Noel  Destrehan:  some  are  of  fact 
and  others  of  law.  To  understand  them,  it  is  necessar7  to  state  the 
situation  of  the  parties  to  this  suit,  and  that  of  their  ancestor,  from.- 
whom  they  claim  to  inherit  The  widow  6.  N.  Destrehan  claims, , 
asf  tutrix  of  her  minor  children  now  living,  and  as  heir  to  tho3e  who 
died  since  the  death  of  their  father  and  grandfather,  a  part  of  the 
succession  of  the  latter,, which  appears  to  have  been  administered, 
and  was  finally  adjudged  to  his  wife  at  the  appraised  value,  a&  a  . 
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partner  in  the  commanity,  and  who  is  since  dead,  leaving  as  heirs 
the  same  persons  who  succeeded  as  such  to  her  husband's  estate, 
with  the  exception  of  the  present  appellant,  so  &r  as  she  claims  in 
her  own  right 

The  evidence  of  the  case  shows,  that  6.  N.  Destrehan  died  before 
his  father,  leaving  children,  who  were  called  to  the  inheritance  of 
their  grandfather,  J.  N.  Destrehan,  together  with  uncles  and  aunts, 
immediate  descendants  of  the  latter.    The  widow  of  6.  N.  Destrehan 
renounced  the  community  of  acquests  and  gains  in  her  husband's 
estate,  and,  as  tutrix  of  her  minor  children,  accepted  for  them  his 
succession,  under  the  benefit  of  an  inventory*    The  widow  J.  N. 
Destrehan,  to  whom  had  been  adjudged  the  property  which  was 
held  in  common  between  her  and  her  husband  previous  to  his  death, 
attempted  to  bequeath  and  distribute  the  amount  of  her  husband's 
succession  amongst  his  heirs,  and  for  that  purpose  seems  to  have 
rendered  her  accounts  to  the  judge  of  the  court  of  probates:  to  these 
accounts  opposition  was  made  by  the  present  appellant,  which  gives 
rise  to  the  questions  now  before  the  court,  the  most  important  of 
which  relates  to  the  chaises  against  the  children  of  6.  N.  Destrehan, 
for  advances  made  to  the  father  during  his  lifetime,  and  which  they 
are  required  to  collate  with  the  other  heirs  of  their  grandfather.    The 
sums  thus  required  to  be  collated,  consist  of  several  items:  1.  A  sum 
of  7000  dollars;  2.  One  of  9000  dollars;  3.  A  note  executed  by  his 
son,  6.  N.  Destrehan,  to  his  father,  for  58,564  dollars,  payable  on  the 
first  of  April,  1826.    The  opposition  extended  also  to  other  charges 
against  the  estate  of  her  husband,  by  Mrs.  Destrehan  the  elder,  which, 
it  was  contended  were  properly  chargeable  to  herself;  but,  as  the 
correctness  of  the  decision  of  the  court  below,  in  relation  to  these 
matters,  is  not  introduced,  we  shall  not  notice  them  further  than  to 
express  our  concurrence,  this  far,  in  the  judgment  of  the  district  court: 
that  judgment  is  also  correct  in  relation  to  the  item  of  7000  dollars, 
^hich  does  not  appear  to  have  been  established  by  evidence.     In 
relation  to  the  9000  dollars,  we  are  also  of  opinion,  that  the  decision 
of  the  district  court  is,  in  point  of  fact,  as  being  proved  by  the  oath 
of  one  credible  witness,  and  corroborating  circumstances,  such  as  the 
will  of  the  grandfather,  and  the  evidence  of  advancements  made  by 
him  to  his  daughters,  &c. 

The  value  of  the  slave,  which  was  estimated  at  1000  dollars,  and 
died  before  the  opening  of  the  succession  of  J.  N.  Destrehan,  was 
properly  deducted  as  having  perished  for  said  succession;  but  the 
judgment  of  the  district  court  having  ordered  the  balance  of  this  item, 
viz.  8000  dollars,  together  with  a  part  of  the  amount  of  the  note  of 
58,564  dollars,  to  be  collated,  the  present  appeal  was  taken  by  the 
opponents:  and,  it  is  now  contended  on  their  part,  1.  That  they  are 
not  legally  bound  to  collate  any  thing  advanced  to  their  father; 
2,  That  if  they  are  compellable  by  law  to  collate,  no  part  of  the 
amount  of  the  note  of  their  father  to  the  grandfather,  ought  to  enter 
into  such  collation. 
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In  support  of  the  first  position  assumed  by  the  counsel  of  the  ap- 
peUants  be  relies  principally  on  the  doctrine  of  the  Spanish  law,  as 
laid  down  by  Ftbreroy  part  2^  book  2y  chap.  3,  nos.  2^  to  29.  Ad- 
mittingy  that  grandchildren  who  succeeded  to  th6  inheritance  of  their 
grandfather,  conjointly  with  descendants  in  the  first  degree,  and  who 
had  renounced  the  inheritance  of  their  father  on  account  of  its  being 
worth  little  or  nothing,  in  consequence  of  waste  and  bad  manage* 
ment  by  him,  were  not  bound  by  the  former  laws  of  this  country  to 
collate  advancements  made  to  their  father:  we  are  decidedly  of 
opinion,  that  this  rule  of  inheritance  has  been  changed  by  the  intro*- 
duction  of  the  Civil  Code.  Without  undertaking  completely  to  re- 
concile the  apparent  discrepancy  between  the  19th  article  of  page 
148,  and  articles  27  and  28  in  page  150  of  the  Code,  it  might  be 
observed,  that  the  first  relates  to  the  general  doctrine  on  the  subject 
of  degrees  of  kindred  and  representation  amongst  relations  in  the 
decending  line;  whilst  the  two  last  are  specific  in  their  enactments, 
and  lay  down  rules  clear  and  special  with  regard  to  the  manner  in 
which  descendants  must  succeed  to  the  estates  of  their  ascendants. 
Allowing  that  they  are  at  variance,  the  latter  may  be  considered  as 
exceptions  to  the  former:  according  to  the  rules  of  inheritance  ex- 
pressly declared  in  these  last  articles,  grandchildren  who  partake  of 
a  succession  together  with  children,  come  in  by  representation  of 
their  fathers  and  mothers,  and  take  sure  steps,  &c.:  if  grandchildren 
cpme  in  by  right  of  representation,  they  are  bound  to  collate  what 
had  been  given  to  their  fathers  or  mothers,  although  they  may  have 
renounced  their  inheritances.    Civil  Code,  p.  194,  art  203. 

From  this  view  of  the  subject,  it  appears  to  us,  that  a  doubt  cannot 
be  reasonably  entertained  as  to  the  liability  of  grandchildren  to  col- 
late property  received  by  their  immediate  parents  as  advancements 
made  by  their  ascendants  in  the  first  degree. 

ITie  appellants  in  the  present  case,^ must  be  considered  as  inheriting 
from  their  grandfather  by  representation,  and  are  therefore  bound  to* 
bring  back  to  the  mass  of  his  succession  whatever  sums  of  money  or 
oiher  property  may  have  been  advanced  to  their  father  during  his 
lifetime,  as  donations  to  further  his  interest,  and  comfort  in  life,  &c.: 
of  this  class  of  beneficent  advances,  is  the  sum  of  8000  dollars,  proved 
as  above  stated;  but,  as  it  relates  to  the  item  of  58,564  dollars,  the* 
amount  of  the  note  executed  as  before  represented,  this  court  haff 
doubted  much  the  propriety  of  the  judgment  of  the  court  below,  and 
finally  come  to  the  conclusion,  that  it  is  not  supportable  on  legal 
principles.  The  decision  of  this  question,  the  most  difficult  and  im- 
portant in  the  cause,  depends  on  a  just  interpretation  of  the  205th 
and  206tb  articles  of  the  Code,  found  at  pages  195  and  196,  which 
are.  expressed  in  the  words  following:  '<The  advantages  which  a 
&ther  bestows  on  his  son,  though  in  any  other  manner  than  by  dona- 
tion Of  legacy,  are  subject  to  collation.''  ^*Thu8  when  a  father  has' 
sold  a  thing  to  his  son  at  a  very  low  price,  or  has  paid  for  him  the 
Iffice  of  some  purchase,  or  has  spent  money  to  improve  his  son's 
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estate,  all  that  is  subject  to  collation."  Art.  206.  ^'  The  acts,  how- 
ever, of  ascendants,  which  are  beneficial  to  the  descendants,  are  not 
all  liable  to  collation.  Those  acts,  by  which  the  ascendant  causes 
some  part  of  his  property  to  pass  into  the  hands  of  his  descendants 
by  concealed  and  indirect  means,  are  only  liable  to  it:  thus,  there  is 
no  collation  due,  where  a  partnership  was  bona  fide  entered  into 
between  the  ascendant  and  one  of  his  lawful  descendants,  when  the 
conditions  of  such  partnership  are  duly  proved.*' 

<'  The  same  rule  applies  to  all  burthensome  obligations,  and  to  all 
mercantile  transactions  which  the  son  executes  with  the  father;  none 
of  which  give  place  to  collation,  unless  there  has  been  on  the  part  of 
the  father  an  express  or  tacit  intention  of  bestowing  an  advantage  on 
his  son;  and  thus,  by  that  means,  some  part  of  the  patrimony  of  one 
child  is  taken  to  increase  the  patrimony  of  the  other."  Before  enter- 
ing into  any  discussion  on  these  articles,  it  may  not  be  improper  to 
remark,  that  the  whole  doctrine  of  collation  is  based  principally  on 
the  equality  which  the  law  requires  in  the  distribution  of  successions 
amongst  coheirs. 

The  main  foundation  of  the  charge  against  the  estate  of  6.  N.  Des- 
trehan,  in  favor  of  that  of  his  father,  amounting  to  the  large  sum  of 
58,564  dollars,  as  evidenced  by  the  promissory  note  of  the  former, 
seems,  from  the  evidence  of  the  case,  to  have  been  payments  made 
by  the  latter,  of  the  price  of  a  plantation  bought  by  his  son.  Had 
the  affair  been  left  in  its  original  situation,  the  amount  thus  paid, 
would  most  clearly  have  been  embraced  by  the  provisions  of  the 
205th  article  of  the  Code,  as  cited.  But  it  does  appear  from  an  in- 
vestigation of  the  whole  transaction,  that  interest  was  added  on 
interest,  item  to  item,  until  the  original  sum  was  more  than  doubled; 
giving  to  the  matter  the  appearance  of  a  contract,  completely  onerous 
on  the  part  of  the  obligor;  and  which  certainly  bears  no  intrinsic  evi- 
dence of  an  intention  on  the  part  of  the  father  of  bestowing  an  ad- 
vantage on  his  son,  to  increase  his  patrimony  at  the  expense  of  that 
of  his  other  children.  It  appears,  from  some  evidence  on  the  record, 
that  Mr.  Destrehan  the  elder,  was  in  the  habit  of  exacting  ten  per 
cent,  per  annum  interest,  on  the  sums  by  him  advanced  to  his  chil- 
dren, for  the  benefit  of  the  younger  members  of  his  family,  or  those 
who  remained  under  his  paternal  care  and  direction;  and  this  mode 
of  conduct  is  said  to  be  sanctioned  by  reason  and  justice,  and  recog- 
nised as  legal  by  principles  found  in  the  Roman  law.  If  a  parent 
gives  to  his  child,  who  is  about  to  take  upon  himself  the  management 
of  his  own  affairs;  in  other  words,  who  is  about  to  commence  the 
arduous  task  of  providing  for  his  own  wants  and  those  of  a  family, 
should  he  be  thus  connected  in  life,  no  more  of  his  estate  than  a  pro- 
portion equal  to  those  retained  for  children  who  remain  with  him,  it 
is  difficult  to  discover  any  justice  in  burthening  the  child  advanced 
with  a  heavy  interest  on  the  capital  given.  Ten  per  cent,,  per  an- 
num, we  believe  to  be  the  full  value  of  any  capital  used  in  the  ordi- 
nary course  of  business.    Is  it  then  a  donation  to  advance  money  at 
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that  rate  of  interest;  ought  it  not  to  be  rather  considered  as  an  one- 
rous loan?  Parents  are  not  generally  in  the  habit  of  giving  to  their 
children,  by  way  of  advancement,  more  than  a  moderate  proportion 
of  their  property  compared  with  that  which  they  retain  for  their  own 
use,  and  the  benefit  of  that  part  of  their  family  which  remains  with 
them. 

It  is  hardly  necessary  to  state,  that  a  child  of  full  age  may  contract 
with  his  father,  and  create  obligations  equally  binding  as  would  be 
created  by  similar  contracts  with  any  other  individual  of  the  commu- 
nity. In  the  present  case,  G.  N.  Destrehan  promised  to  pay  to  his 
father,  a  large  sum  of  money,  made  up  of  advances  for  his  benefit, 
and  interest  thereon,  at  least  at  the  highest  rate  tolerated  by  law,  if 
no  more,  which  it  is  not  necessary  to  decide  in  this  case.  In  this 
promise  we  can  see  nothing  but  a  contract  of  loan  on  interest  in  the 
usual  form  of  such  agreements.  It  is  written,  and  certainly  could 
have  been  enforced  against  the  son,  without  his  being  at  liberty  to 
prove  any  thing  cotitrary  to  the  writing.  If  his  estate  >vere  now  sol- 
vent it  could  be  effectually  enforced  against  his  representatives,  and 
the  administrators  of  his  father's  estate  would  be  bound  to  see  it  fully 
collected,  unless  the  heirs  chose  to  relinquish  it.  The  circumstance 
of  the  alleged  insolvency  of  the  estate  of  the  son  cannot,  in  our 
opinion,  alter  the  nature  of  the  contract,  which  is  essentially  commer- 
cial and  burthensome  on  the  part  of  the  promissor  and  bis  succession. 

In  collating  the  8000  dollars,  we  think,  with  the  judge  below,  that 
it  ought  to  be  placed  with  the  succession  of  the  grandfather  alone. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  avoided,  reversed  and  annulled;  and  it  is  further 
ordered,  adjudged  and  decreed,  that  the  cause  be  sent  back  to  the 
court  of  probates,  for  the  purpose  of  causing  a  final  adjustment  and 
partition  of  the  succession  of  J.  N.  Destrehan,  according  to  the  prin- 
ciples expressed  in  this  opinion  and  judgment,  the  appellees  paying 
the  costs  of  this  appeal. 

Seghersy  for  the  plaintiff. 

Derbigny^  Eusiis  and  Grymes,  for  the  defendants. 

Derbigny^  Bust  is  and  Grymesy  on  an  application  for  a  rehearing. 

In  this  case  a  judgment  has  been  rendered,  which  is  considered 
as  contrary  to  law,  and  evidence;  and  above  all,  against  that  equity 
which  ought  to  be  the  principal  guide  in  deciding  a  case  of  this  nature. 

Your  honorable  court  has  principally  based  their  judgment  on  the 
circumstance,  that  the  proof  of  the  advances  made  by  J.  N.  Destrehan 
to  his  son,  appears  in  the  shape  of  a  note  of  hand,  subscribed  by  the 
son  in  favor  of  the  father,  in  which  is  included  the  interest,  at  the 
rate  of  ten  per  cent,  per  annum;  and  from  theqce  they  have  con- 
cluded that  this  is  one  of  those  burthensome  obligations,  which  form 
an  exception  to  the  general  rule  by  which  heirs  are  bound  to  return 
to  the  mass  of  the  inheritance  the  sums  by  them  received  from  their 
ancestor  in  his  lifetime,  the  whole  of  which  is  to  be  distributed 
equally  among  them  all. 
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But  in  the  first  place,  and  before  recurring  to  the  evidence  which 
shows  what  has  been  the  true  nature  of  this  transaction,  your  honor- 
able court  has  evidently  been  mistaken  in  the  interpretation  of  the 
article  of  our  Code,  which  says,  <<  that  burthensome  obligations  and 
mercantile  transactions  which  the  son  executes  with  his  father,  do  not 
give  him  lieu  to  collation,  unless  there  has  been,  on  the  part  of  the 
father,  an  express  or  tacit  intention  of  bestowing  an  advantage  on 
his  son,  and  there  is  by  that  means  some  part  of  the  patrimony  of  one 
child  taken  to  increase  the  patrimony  of  the  other.**  This  paragraph 
of  art.  206,  p.  197  of  our  Code,  is  evidently  intended  to  apply  exclu- 
sively to  the  obligations  contracted  by  the  father  towards  the  son; 
otherwise  it  would  have  ho  sense,  for  an  obligation  of  the  son  towards 
the  father  can  never  conceal  an  intention  on  the  part  of  the  father  to 
bestow  an  advantage  on  his  son.  If  there  could  be  a  doubt  that  this 
is  the  only  reasonable  interpretation  which  can  be  given  to  this  para- 
graph, it  is  done  away  by  recurring  to  the  principle  established  in 
the  beginning  of  the  article,  of  which  this  paragraph  is  but  an  illustra- 
tion. "  The  acts  however  of  the  ascendant  which  are  beneficial  to 
his  descendants  are  not  at  all  liable  to  collation."  ^*  Thus  there  is  no 
collation  due  where,"  &c 

If  you  will  take  the  trouble  of  examining  what  would  be  the  situ- 
ation of  things,  if  Guy  N.  Destrehan  himself  was  alive,  you  may 
easily  ascertain  that  no  other  interpretation  can  be  given  to  the  article 
above  quoted.  On  the  death  of  his  father,  he  would  have  been  at 
the  same  time  one  of  the  heirs,  and  one  of  the  debtors  of  his  estate. 
A  comp^isation  would  have  established  itself  between  his  share  of 
the  inheritance  and  his  debt:  whether  a  debtor  or  a  donee,  the 
same  result  would  have  taken  place.  Whether  his  father  lent  him 
or  gave  him  in  advance  the  money  which  he  had  received,  he  must 
have  accounted  for  it.  Not  so,  if  his  father  had  consented  in  his  favor 
an  onerous  obligation;  he  would  then  have  been  a  creditor  of- the 
estate,  and  unless  it  should  have  been  shown  that  this  onerous  obliga- 
tion concealed  some  advantage  which  his  father  intended  to  bestow 
on  him,  he  would  not  have  been  obliged  to  collate  it;  he  would  first 
have  received  the  amount  of  his  claim  as  creditor,  and  then  his  share 
of  the  inheritance  as  heir;  that  is  most  evidently  the  sense,  indeed  the 
only  sense  which  can  be  given  to  the  article  which  says,  "  The  acts 
however  of  the  ascendant,  which  are  beneficial  to  his  descendants, 
are  not  all  liable  to  collation;"  for  the  acts  by  which  the  descendant 
acknowledges  himself  the  debtor  of  his  ascendant  are  not  acts  from 
which  he  can  derive  any  benefit:  they  constitute  him  the  debtor  not 
the  creditor  of  the  estate. 

The  article  refecred  to  by  the  court  is,  therefore,  not  applicable  to  a 
case  of  this  nature:  and  we  must  beg  leave  to  say,  respectfully,  that 
they  have  misunderstood  it. 

That  the  doctrine  here  contended  for  is  the  only  sound  one,  is  made 
still  more  evident  by  recurring  to  the  principle  universally  recognised 
with  respect  to  collation. 
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The  dttide  1 92,  page  1 92,  of  our  Code,  says,  *•  Collation  of  gooi$ 
is  the  fiiopposed  or  real  return  which  an  heir  makes  to  the  mass,  of 
somfe  property^  which  he  received  in  advancement  or  otherwise,  in 
Order  that  imch  property  may  be  partaken  as  well  as  the  other  effects 
6f  the  ^fccfession."  Therfe  is  no  doubt,  then,  that  Guy  N.  Destrehan 
would  hav6  been  obliged  to  collate  to  the  mass  of  his  father's  estate, 
What  he  had  received  in  advancement  or  otherwise.  Are  those  whd 
come  to  the  estate  as  his  representatives,  differently  situated?  Hear 
Whelt  Pothier  sftys  on  the  subject: "  Lotsque  des  petitsenfans  viennent 
a  la  ^o[c(!ession  de  lenr  ayeul  par  reprhenidfion  de  leur  p^re  ou  mfere, 
lis  doi vent  rapporter  tout  ce  qui  a;  kik  d6nn£  ou  prili  i  leur  p^re  ou 
m^re  par  Tayeut  h  la  successi6n  duquel  ils  viennent.  La  raison  en 
est  bien  fevidente;  des  repr^sentans  ne  peuvent  avoir  plus  de  droits 
dans  fifie  succession  que  Ik  persohne  quUls  reprfsenterit,  et  du  chef 
de  laquelte  ils  Vi6rrtielit,  suivant  ce  principe  de  droit;  "  qui  jurl 
dlterifis  iititur,  Modern  jtjtre  uti  debet  j^^  ils  ne  doi  vent  pas  plud 
pif^nldre  dfcms  la  succession  que  cette  personne  y  aurait  pris;  ils  doivent 
Itre  obliges  aitx  rhimes  rapports  atrxquets  cette  personne  aurait  kxi 
ol^lig^e. 

*'  C6fte  dfesioh  a  lieii,  quiand  mSme  ils  n'auraient  pas  profit^  d6 
ce  qui  a  6t6  Aoxvc^  i  leur  p^re  ou  rtiire  quails  reprfaentent,  et  qu*il^ 
auraient  renonc6  ^  la  succession;,  car,  comme  ce  n'est  pasde  leur 
chfef  qu'ils  doiVent  ce  rapport ,  mais  dii  chef  de  leur  pfere  ou  m&re 
tpf'SA  reprfesetitent,  il  6st  indilRrent  qu'ils  en  ayent  profitfe  ou  non. 

*'Oettfe  decision  a  lieu,' quaftd  m^toe  ceS  rapports  absorberaietit 
Wtrt6  teuT  portion  h6t6ditaire,  et  qu^il  ifre  letir  resterait  plus  rien.  ^  Ils 
nte  poUrratetit  prtt6hdre  en  ce  cas  de  legitime;  car ^n^  ay  ant  droit 
A  la  suceessidfi  de  leiit  dyrul,  que  du  chef  de  leur  ptre  ou  mird 
qfuHhrefhhisefitenfj  ils  ne  piuvent  aussi  pritendre  dans  cette  Sue- 
cessidfi  a^autri  legitime  que  celle,  ^'aUraient  pu  pritendre  leut 
fkte  irti  tnhref  et  par  cbnfeAquent,  ees  donations  leur  doivent  6tre 
»^prot6^s  siik*  c^ttie  tegitirire  edtArtiie  elfes  auraient  kik  imputfees  i  leur 
pfemoiriKi^d." 

Observe,  that  the  above  is  but  the  exjiouhding  of  tlie  principle  con- 
ttfikled  irt  our  owh^  Codfe,  page  149,  article  18.  •*  Representation  is  a 
fietibi^  df  thfe  law,  the  effect  of  which  is  to  put  the  representative  iii 
the  plate,  degree,  atid  rights  of  the  represented.** 

These  fundamental  principles,  to  be  found  in  every  book  which 
has  tteated  the  subject,  would,  it  was  presumed,  have  been  the  rule 
of  conduct  of  your  honorable  court,  in  the  decision  of  this  case.  It 
was  thought  that  you  would  recognise,  that  the  representatives  hav6 
nb  rnbUB  rigfht  than  the  represented,  that  qui  Jure  alterius  u^itur, 
eodem  jure  uti  debet.  But  these  principles  were  not  so  much  a^ 
hinted  at,  in  the  judgrhent  6f  this  honorable  court,  because  they  have 
taken  the  most  extraordinary  position,  that  the  loan  was  not  subject 
to  collation  by  Guy  N.  Destrehan  himself;  and  thus  it  turns  out,  that 
although  Guy  N.  Destrehan,  if  alive,  would  have  had  to  account  to 
the  estate  of  his  fether  for  this  loan,  although  this  loan  would  have 
Vol.  IH— 34 
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been  deducted  fi'om  his  hereditary  portion,  although  he  would  have 
had  to  compensate  his  debt  with  his  inheritance,  although  confusion 
would  have  taken  place  in  him  as,  at  once,  debtor  and  heir;  yet  his 
representatives  are  discharged  from  his  obligations,  and  admitted  as 
heirs  in  his  steady  without  accounting  for  what  he  has  received;  and 
that,  notwithstanding  the  rule  which  says,  qui  jure  alierius  utitur, 
eodemjure  xitl  debet. 

From  such  a  result  it  may  respectfully  be  inferred,  that  this  honor- 
able court  has  misunderstood  the  meaning  of  the  article  on  which  they 
have  based  their  decision;  for  that  decision  Ls  at  war  with  the  princi- 
ples on  which  representation  is  founded. 

But  this  honorable  court  have,  we  think,  not  only  mistaken  the 
law,  they  have  misapprehended  the  evidence  in  this  important  case. 
What  is  that  evidence?  Why,  that  J.  N.  Destrehan  has  advanced  to 
his  son  a  sura  of  40,000  dollars,  (the  adverse  party  avows  37,000.) 
If  you  look  at  the  memorandum  or  account,  found  among  the  son's 
papers,  and  the  production  of  which  we  compelled,  you  find  the 
explication  of  the  note  of  58,564  dollars,  40,000  dollars,  of  which 
(say  37,000  dollars,  if  you  please)  are  the  capital  advanced;  the 
balance  is  made  up  of  the  interest  which  J.  N.,  Destrehan  used  to 
charge  on  such  occasions,  not  for  himself  but  for  the  benefit  of  his 
minor  children. 

N.  B.  Le  Breton  tells  you:  "That  Mr.  J.  N.  Destrehan  advanced 
some  money  to  his  son  Mr.  Guy  N.  Destrehan,  and  gave  him  up  the 
several  notes  which  he  held;  (the  notes  of  Guy  N.  Destrehan  to 
Henderson,  for  the  price  of  the  plantation;)  and  it  was  on  this  occasion 
that  Mr.  Guy  N.  Destrehan  gave  to  his  Either  a  promissory  note  of 
58,000  dollars,  which  witness  understood  from  him  to  be  on  accomit 
of  the  different  advances  which  his  father  had  made  him;  that  in 
speakinfc  of  the  sums  he  owed  his  father,  Mr.  Guy  N.  Destrehan 
spoke  of  them — as  of  sums  which  he  should  never  be  called  upon  to 
repay,  and  stated  that  it  appeared  to  be  his  father's  intention  to  make 
these  advances  to  him  part  of  the  share  which  might  be  coming  to 
him  out  of  his  father's  estate. 

Mr.  Hermann  tells  you:  "He  knows,  from  Mr.  J.  N.  Destrehan 
and  from  Mr.  G.  N.  Destrehan  his  son,  that  the  latter  had  received 
from  his  father  a  sum  of  40,000  dollars;  that  Mr.  Destrehan,  the  father, 
manifested  some  reluctance  in  making  the  above  advance  of  40,000 
dollars  to  his  son  G.  N.  Destrehan,  and  observed,  that  he  did  so  on 
account  of  the  plantation  then  purchased  by  his  son."  He  speaks 
also  of  the  interest  he  used  to  charge  for  the  benefit  of  his  minor 
children.  All  the  witnesses  state,  that  Guy  N.  Destrehan  had  little 
or  nothing  but  what  he  derived  from  his  father. 

The  facts,  then,  as  they  result  from  the  evidence,  are  these:  Guy 
N.  Destrehan,  the  son,  being  in  strait  circumstances,  applied  to  his 
father  for  assistance;  his  father  advanced  to  him  40,000  dollars,  but 
at  the  same  time  stipulated  that  this  sum  should  bear  an  interest  in 
favor  of  his  minor  children:  it  was  understood,  however,  between 
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fitther  and  son  that  this  money  never  should  be  repaid,  except  out  of 
the  share  which  would  one  day  come  to  G.  N.  Destreban  in  his 
father's  estate.  The  40,000  dollars  are  composed  of  the  notes  of  G. 
N.  Destrehan  to  Flenderson,  for  the  price  of  the  plantation,  and  the 
balance  in  cash:  Destrehan  the  father,  surrendered  to  his  son  those 
notes,  which  bore  Henderson's  endorsements,  and  were  secured  by 
mortgage,  and  took  from  his  son  his  simple  recognisance  in  the  form 
of  a  note  of  hand  to  his  own  order. 

Surely  if  these  facts  had  been  well  understood  the  court  would  not 
have  arrived  at  a  conclusion  which  discharges  G.  N.  Destrehan's 
representatives  from  accounting  for  this  money.  Was  it  an  onerous 
obligation  for  the  son  to  receive  40,000  dollars?  Did  he  receive  them 
at  all?  If  he  did  receive  them,  must  they  not  be  accounted  for?  Has 
the  circumstance  of  Destrehan,  the  father,  charging  interest  altered 
the  stubborn  fact,  that  he  advanced  to  his  son  40,000  dollars?  The 
interest,  it  is  said,  was  an  unjust  charge:  take  it  away,  if  you  think 
that  equity  requires  so;  but  because  interest  has  been  charged,  to 
destroy  the  capital  cannot  be  justice,  cannot  be  law. 

The  court  seems  to  have  mistaken  the  evidence  still  further:  they 
say  that  the  capital  has  been  more  than  doubled  by  the  interest:  if  it 
were  even  so,  still  that  is  no  reason  why  the  capital  should  not  be 
accounted  for:  but  it  is  not  so.  The  adverse  party  herself  admits 
that  the  capital  advanced  was  37,000  dollars;  our  evidence  shows 
40,000  dollars.  The  note  is  58,564  dollars;  is  then  18,564  dollars 
more  than  one  half  of  58,564  dollars?  This  is  adduced  to  show  more 
and  more  that  the  court  has  been  in  an  error  throughout  this  case: 
and  when  we  consider  that  it  was  argued  nearly  two  months  before 
it  was  decided,  and  that  in  this  interval  of  time  the  members  of  this 
court  have  been  absent  in  succession,  so  as  to  render  it  probable  that 
they  had  no  opportunity  of  examining  this  case  together  while  it  was 
fresh  in  their  memories,  it  is  not  to  be  wondered  at,  that  the  evidence 
adduced,  and  even  the  laws  quoted  on  the  trial  should  have  been  but 
imperfectly  understood. 

The  plaintiflFs,  therefore,  respectfully  pray,  that  this  case  may  be 
revised  and  argued  de  novo.  They  pray  so,,  from  a  conviction  that 
if  this  honorable  court  will  find  that  justice  has  not  been  done,  they 
will  retrace  their  steps,  and  show,  that  if  they  may  err  as  other 
men,  they  are  willing  to  correct  their  errors  while  it  is  yet  in  their 
power. 

The  rehearing  was  granted;  and  after  the  argument, 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  children  of  Guy  N.  Destrehan,  deceased,  who  have  accepted 
their  &ther's  succession,  with  the  benefit  of  an  inventory,  claim  the 
portion  in  their  grandfather^s  estate  to  which  their  father,  if  alive, 
would  have  been  entitled.  Their  uncles  and  aunts,  with  whom  the 
partition  is  to  be  made,  insist,  that  they  must  bring  back  into  the 
succession  and  collate,  various  sums  of  money  received  by  Guy  N. 
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Pestret^an  in  jiis  Ufetio^ef  ^nd  s^P^oog  otherSi  the  sum  whieh  is  evi? 
denced  by  his  nqte  in  fjpivor  of  his  fafihery  for  59»564  dpUars,  payable 
four  years  after  date.  Thi9  cpUsLtipp  the  gr^ndchildreti  insist  they 
are  not  obliged  to  make,  and  the  legal  righ^  of  the  parlies  oa  thi^ 
issue,  form  the  principal  qi|estion  to.  be  decided  in  th^  cause,  and  the 
only  one  which  presents  any  difficulty  in  the  decision* 

Afteif  the  fir3t  argument,  we  wer^  of  opiqipn  ths^t  the  grandchildren 
were  not  obliged  to  collate  the  no^e  q^  which  this  cont^t  has  arisen* 
That  opinion  was  principally  founded  on  the  article  of  our  former 
Code,  v^hicl)  declares  that  f<  burthensome  abligations  and  mercantile 
transactions,  which  the  son  executes  with  his  father  are  not  subjecl 
to  collation,  unless  there  l^as  been,  on  the  part  qf  the  fs^ther,  an  express 
or  tacit  iqteptiou  of  bestowing  an  advc^ntage  qn  his  spu."  The  words 
of  the  law  certainly  autbpris^d  this  construction;  and  the  reason,  qq 
which  the  whole  of  t|[ie;  doctrine  in  regard  to  collation,  rests,  gave  it 
support  It  might  yrell  besupppsed  to  have  been  the  inteptioBof  (he 
lawmaker,  ^hat  the  son  whp  received  any  thing  in  advs^ice  of  his 
future  claims  as  heir  should  collate;  but,  \\idLi  if  he  entered  in^  con* 
tracts  with  hi^  father^  as  i^ith  £^  third  p^J^^soi^,  they  should  be  oonsid- 
eted  as  ordinary  ob.ligatiq^,  to  be  dischai^ged  i^  the  usual  way,  -with 
all  the  b^rthens  attac|;^ed  tp  them;  and  tha^  he  could  QPt  be  permitted 
softer  so  contracting, V  ^^^  hipiself  from  these  burtb^^y  release  him-^ 
self  from  the  interest  andcpUate  wit(i  ^ia  coheir^  the  principal  alone. 
'I^tie  ol\jectioo  urged  against  t|;iia  qonstructipa,  that  in  no  case  of  the 
obligation  fcona  ^e  spn  to  the  father,  can  there  be  a  tacit,  or  express 
intention,  of  bestpwing  an  advatt^tage  on  the  son,  ^tppears  to  us  of 
little  T^eight;  maiiy  instances  ijuight  be  suppp9ed,in  which  that  inten- 
tiotJiii  flight  b^e  expresjised  Vy  th^  no^^;  ipany  Wi>ox^  wlp^re  it  would  ba 
implied.  W^  shall  ts^ke  one  by  way  of  exs^inple,  and  it  will  suffice: 
if  t^e  father  lencks  t^ie  son  a  large  sum  of  n^oney,  without  interest,  and 
takes  his  note,  payable  at  s^  reuv)te.  period  of  tioie,  foi;  the  prinoipal, 
the^fe  is  a  dear  iijitentioii  evidenced  of  bes.towing  an,  advaptagoon 
him;  and  the  coheirs  would  assuredly  have  a  ci^  to.  demand  that 
the  sum  of  mo;iey  sp  obtained  should  be  brought  bc^  into  the  mass 
and  collated.    Civil  Code,  196,  art.  ;^6. 

!Put  0^  tl^  sepopd  a^gunne^t,  another  provision  m  our  law  baa  been 
discovered,  which  has  B,n  important  effect  on  the  coQstructiou  of  the 
s^rticle  just  co^^ented  on.  {t  is  that  which  declares,  that  on  the.  par-* 
tition  of  an  estate  each  of  the  co-parceners  must  collate  conformably 
to  the  rules  hereafter  prescribed;  for  gifia  viade  to  hicn,  or  ckt^ti  by 
him  due.  This  provision  is  directly  opposed  to  the  construction  con- 
tended for,  of  the  20€tjh  article.  It  ijOi^^i^ea  deb4s  e^poessly  subject  to 
collatipn,  aod  ^9^  i\9^  disUngui^h  of  what,  kindt  ^hethei:  those  that 
carry,  interest,  or  thosp  that  do  no^.  Und^r  s^ich  cirQumstiances  it  is 
9ur  duty  to  seek  (or  a  construction^  tha,t  will  pr^yent  these  |wro  pro- 
visiona  from  9lasbing  w;ith  each  other.  We  n^ue^^  s^  we  have,  often 
donQ  before,  interpret  v^  such  a,  w^y».  ^  wlU  i^  possible,  give  every 
part  of  the  law  e&pt.    Ciyil  Code^  ids,  art  178. 
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'  To  do  SO  is  not  an  easy  task.  The  counsel  have  contended  that 
the  expressions  ^^burthensome  obligations  and  mercantile  transac- 
tions which  the  son  executes  with  the  father/'  mean  burthensome 
obligations  which  the  father  executes  to  his  son.  Such  an  inter^ 
pretation  does  considerable  violence  to  the  language  used  in  the  lawj 
for  a  man  who  receives  a  note  from  another,  can  hardly  be  said  to 
execnte  the  note  with  the  person,  who  is  bound  to  him.  But  there 
is  a  stronger  argument  against  this  interpetration  to  be  drawn  from 
the  previous  and  immediately  preceding  articles,  to  that  which  in 
these  words  are  found.  By  them  all  kinds  of  feigned  or  simulated 
obligations  from  the  father  to  the  son  are  expressly  provided  for.  It 
cannot  he  believed  then,  it  was  the  intention  of  the  lawmaker  to  pro- 
vide, by  ambignous  and  doubtful  terms,  for  cases  on  which  he  had 
the  instant  before  expressed  himself  in  clear  and  explicit  language. 
Civil  Code,  194,  art.  205. 

But  it  is  not  necessary  to  give  any  opinion  on  this  point,  for  it  is 
not  requisite  to  a  decision  of  the  case  before  us.  Perhaps  when  it  is 
presented  in  such  a  way  as  it  must  be%ettled,  it  will  be  found  that 
those  obligations  which  in  pursuance  of  the  words  of  the  law,  the  son 
executes  with  the  father;  that  is,  jointly  with  him,  are  these  which 
are  contemplated  by  this  enactment.  The  clause  immediately  follows 
the  provision  in  relation  to  partnerships;  and  it  is  more  than  probable 
that,  while  the  subject  of  contracts,  in  which  the  father  and  son  act 
together,  were  under  the  consideration  of  the  legislature,  it  was 
thought  necessary  to  provide  for  those  in  which  they  might  have  a 
joint  interest,  as  well  as  those  in  which  there  was  a  partnership.  It 
is  not  to  be  disguised,  that  this  interpretation  is  liable  to  objections, 
but  we  think  it  presents  fewer  than  that  contended  for  by  the  appel- 
lees. The  plain  meaning  of  the  words  used,  was,  that  which  we  at 
firist  gave  to  them:  oblig^  to  abandon  our  first  impressions,  in  order 
to  make  the  law  consistent  throughout,  we  can  only  take  that  which 
presents  the  least  difficulty,  for  it  is  impossible  to  come  to  clear  con- 
clusions on  such  obscure  legislation. 

We  have  conducted  the  inquiry  so  far  in  relation  to  the  rights  of 
the  father  of  the  grandchildren.  If  he  were  presenting  himself  with 
his  brothers  and  sisters,  it  is  the  opinion  of  the  court  that  he  would  be 
obliged  to  collate  the  debt,  which  the  note  produced  in  evidence, 
shows  to  have  been  due  by  him. 

This  opinion  brings  us  to  the  second,  and  equally  important  ques- 
tion in  the  cause;  that  is,  whether  the  grandchildren  are  obliged  to 
collate  the  debt  due  by  their  father,  whose  succession  thdy  have 
accepted  with  the  benefit  of  an  inventory. 

The  affirmative  of  this  position  has  been  supported,  on  the  general 
principle  that  the  representative  never  can  have  more  or  greater 
rights  than  the  represented;  that  positive  texts  of  our  law  have  estab- 
lished this  doctrine-  in  regard  to  grandchildren ;  and  that  if  the  law 
were  even  doubtful,  the  court  should  prefer  the  interpretation,  which, 
by  establishing  equality  between  the  heirs,  would  do  justice. 

34* 
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The  proposition,  tJtisa  the  representative  never  can  have  more  rights 
than  the  repreaentedy  suuck  us,  on  the  argument^  as  entitled  to  great 
height,  ana  as  almost^  conclusive  on  the  case;  further  reflection,  bow- 
ever,  haa  convinced  us  that  it  must  be  admitted  with  many  modifi* 
cations:  taken  abstractedly  it  cannot  be  controverted;  for,  indepen- 
dent of  positive  legislation,  a  man  cannot  give  to  another,  rights  which 
he  doestiot  possess.  But  where  the  representation  is  created  by  posi* 
tive  authority,  it  is  subject  to  all  the  modifications  which  the  creator 
may  choose  to  attach  to  it:  thus,  in  relation  to  our  political  represen- 
tatives, it  is  well  known  they  have  rights  conferred  on  them  which 
their  constituents  do  not  possess  either  individually  or  collectively: 
the  right  not  to  be  questioned  foe  any  speech,  or  debate;  the  privilege 
ficom  axrest,  &c.  So  in  respect  to  the  representation  which  is  created 
by  law,  for  dividing  estates  among  individuals^  if  it  should  be  found* 
on  further  examination,  that  it  has  been  established  with. limitations 
to  the  general  principle,  we  are  satisfied  that  the  general  principle, 
cannot  prevent  these  limitations  from  having  effect. 

But  it  is  said  the  positivei^p'ovisions  of  our  law  on  the  subject,  now 
under  consideration,  supports  the  general  principle  relied  on.  The 
first  article  quoted,  is  that  in  relation  to  the  manner  in  which  children 
are  called  to  the  succession  of  their  grandfather,  where  their  undes 
and  aunts  are  alive;  and  it  states,  that  the  grandchildren  coming  in 
by  way  of  representation,  whatever  may  be  the  number,  shall  not 
receive  among  them  all,  any  thing  more,  than  the  share,  or  shares, 
which  would  have  belonged  to  their  fathers  and  mothers.  This  law 
follows  that  which  declares,  that  where  all  the  sons  and  daughters 
are  dead,  the  children  shall  take  by  heads^  and  is  providing  for  the 
nuniber  of  shares  into  which  the  estate  shall  be  divided,  in  case  some 
of  the  former  are  alive.  It  is  of  importance  then,  in  the  present 
inquiry,  only  as  establishing  that  children  conung  to  the  partition  of 
a  succession  undqr  the  circumstances  which  this  case  presents,  come 
ia  by  representation.    Civil  Code,  150,  axU29. 

<<  Representation  is  a  fiction  of  the  law,  the  efiect  of  which  is. to  put 
the  representative  in  the  place,  degree,  and  rights  of  the  represented.'^ 
Civil  Code,  148,  art.  18. 

This  provision,  if  taken  alone,  certainly  goes,  the  whole  length  ibr 
which  the  appellees  contended.  Before,  noticing,  however,  tifie  im-. 
portant  limitation  which  the  legislator  has  thought  proper  to  affix  to 
It,  in  relation  to  the  subject  under  consideration,  it  is  necessary  to  a 
true  construction  of  the  article  in  which  that  limitation  is. found,  to 
bring  into  view  some  of  the  other  provisions  of  the  Code,  on  the  same^ 
matter. 

<^One  can  represent  a  person,  to  the  succession  of  whom  he  has 
renounced^  Thus  it  is  not  necessary  that  the  children  who  succeed 
by  representation  should  be  heirs  of  their  &ther  and  mother.  .Although 
they  should  have  renounced  their  succession,  they  axe  nevertheless 
fit  to  represent  them  in  the  succession  of  their  grandfather,  or  other 
ascendant&r"    Civil  Code,  148,  art  25. 
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Nov,  here  is  a  provision  which  cannot  be  reconciled  with  the  effect, 
which  it  is  contended  should  be  given,  to  the  general  rule  already 
cited.  According  to  that  rule,  the  representative  shall  have  the  same 
lights  as  the  represented.  This  provides,  that  the  child  who  has 
lenounced  his  father's  succession  may  still  represent  him  in  that  of 
the  grandfather.  It  is  a  formal  provision  of  our  law,  that  children 
who  have  renounced,  or  accepted,  with  the  benefit  of  an  inventory, 
ace  not  responsible  for  the  debts  of  theijr  ancestor;  then  if  they  can 
ispresent  their  father,  although  they  have  renounced  his  estate,  they 
stand  in  a  difierent  situation  from  him;  for  he  would  have  to  pay. 
any  debt  he  might  owe  to  his  father j  or  others. 

The  next  succeeding  article  to  that  just  quoted,  shows  still  more 
dearly,  what  is  meant  by  representation,  and  with,  what  limitation  it 
must  be  understood.  <^  When  a  person  has  been,  disinherited  by  his. 
flither  or  mother,  or  excluded  by  cause  of  un  worthiness,  his  children: 
oannot  represent  him,  in  the  succession  of  their  grandfather  or  ojther 
ascendants,  if  he  is.  alive  at  the  time  of  opening  the  succession;  but 
they  can  represent  him,  if  deceased  before.    Civil  Code,  148,  art.  26. 

From  this  provision  it  follows,  that  the  representative  may  have 
mom  rights  than  the  represented..  Th^  child,  if  alive  could  take 
nothing:  the  child  represents  him,  and  yet  takes  the  share  in  the 
grand&ther's  estate,  which  the  father  could  not  have  taken. 
•  Acting  on  the  same  principle,  that  the  representation  of  the  father. 
is  a  mere  fiction  of  the  law,  the  legislator  has  affixed  a  most  important 
limit  to  it,  in  relaJLion  to  the  obligation  of  the  grandchildren  to  collate. 
The  provision  in  our  Code  is  in  these  words:  ^<In  like  manner  the 
grandchild,  when  inheriting  in  his  own  name  from  the  grandfather 
or  grandmother,  is  not  obliged  to  refund  the  gifts  made  to  his  father^ 
even  though  he  should  have  accepted  his  succession;  but  if  the  grandr 
child  comes  in  only  by  right  of  representation,  he  must  collate  what 
has  been  given  to  his  father,  even  though  he  should  have  renounced 
his  succession.    Civil  Code,  194,  art.  20S* 

The  difference  of  the  obligation  between  the  father  and  his  son,  in 
regard  to  the  collation  in  the  grand&ther's  estate,  cannot  be  more 
strikingly  shown  than  by  quoting  again  from  the  Code  the  provision 
in  respect  to  the  father,  and  placing  it  in  opposition  to  that,  which 
imposes  this  burthen  on  the  grandchild.  When  the  former  partakes, 
*^the  mass  must  include  the  collations  which  each  co-pareener  may 
h&ve  to  collate,  conformable  to  the  rules  hereafter  prescribed,  for  gifts 
so  made  te  him,  or  debts  by  him  due.''  But  the  latter  are  only  obliged : 
to  bring  in  what  has  been  given  to  their  ancestor.  Now. if  gifts, 
ipcluded  debts,  why  the  use  of  the  latter  word  in  speaking  of  the. 
obligations  of  the  father?  If  it  did  not^  why  confine  the  obligation^ 
of  the  grandchildren  to  what  had  been  given?  The  only  answet* 
we  can  conpeive  to  this  inquiry  is,  that  the  legislature  intended  to. 
make,  a  difference.  That  they  have  done  so,  no  one  who  compares . 
die  phraseology  of  the  two  provisions,  can  for  one  moment  hesitate 
to  admit. 
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'  These  positive  provisions  of  our  law,  and  the  reasoning  just  used 
on  them,  furnish,  we  believe,  a  complete  answer  to  the  maxim  so 
much  pressed  on  us  in  the  argument,  ^{/t^ure  alieritis  utitur^eodem' 
jure  uii  debet.  To  this  rule,  to  which  it  was  said  there  was  no 
exception,  we  have  seen  there  are  many.  T^ie  error  of  giving  it  so 
much  importance,  proceeds,  from  confounding  representation,  with 
transmission.  The  latter  arises  from  a  right  vested  in  one  person 
being  transferred  to  another.  In  such  case,  he  who  receives  it  can 
have  no  other,  or  greater  rights,  than  the  person  from  whom  it  has 
passed.  As,  if  the  father  should  die  after  the  succession  was  opened, 
and  his  children  came  forwards  to  represent  him  in  the  partition  of 
their  grandfather's  estate;  in  such  case  they  could  take  neither  more, 
nor  less,  than  he  did  But  when  the  father  dies  before  the  grand- 
father, the  grandchildren  do  not  take  their  right  from  their  iatber; 
they  receive  it  from  the  law,  independent  of  his  acts  or  his  will;  and 
even  when  he  should  have  manifested  a  contrary  intention.  Thiff 
distinction,  which  is  obvious  enough,  does  not  originate  with  this 
court;  it  is  taken  from  the  jurists  and  tribunals  of  France,  who  have 
commented  on  those  articles  of  the  Napoleon  Code,  from  which  ours 
are  copies:  and  they  deduce  from  it  the  necessary  consequence,  that 
the  grandchild,  when  he  comes  in  by  representation,  is  not  obliged 
to  pay  the  debts  of  his  father.  Manuel  de  Droit  Franpais^  art.  744, 
in  note;  Journal  des  Jiudiences,  177;  Toulliery  Droit  Civil  Fran-- 
faisj  vol.  4,  lib,  3,  tit.  1,  cap.  3,  nos.  186,  187;  Delvincourty  Cours 
de  Code  Civily  Notes  et  Explications,  28;  Faille t.  Legislation  et 
Jurisprudence  des  Successions,  vol.  2,  600. 

The  author  last  cited,  in  laying  down  the  principle,  that  the  grand- 
child, when  he  takes  by  representation,  is  not  responsible  for  the  debtS' 
due  by  the  father,suggests  a  doubt  whether  the  rule  applies  to  those  due 
by  the  latter  to  the  grandfather,  and  refers  to  the  observations  of 
Merlin  on  that  point  We  have  followed  the  reference,  and  perused 
it  with  attention;  as  we  have  also  a  work  not  cited  in  argument, 
Chabot  on  Successions,  in  which  the  same  doctrine  is  found.  Both 
these  writers  state,  that  the  grandchild  is  obliged  to  collate,  the  gifts 
made  to  the  father,  and  the  money  lent  to  him.  R^ertoire  de  Ju- 
risprudence,  vol.  10,  p.  686;  Chabot  sur  la  loi  des  Successions,  (ed 
1818,)  vol.  3,  p.  366. 

We  are  unable  to  see  on  what  grounds  this  doctrine  rests,  or  how 
a  law  which  says,  that  the  grandchild  shall  collate  gifts  made  to  the 
father,  can  be  extended  to  debts  due  by  him  for  the  loan  of  money  on 
interest;  or  any  other  onerous  contract  in  which  the  pecuniary  inte- 
rests of  the  grandfather  formed  the  leading  motive  of  the  contract, 
instead  of  the  advancement  of  his  child;  or  why  the  children  of  the 
grandfather  should  be  preferred  in  virtue  of  such  obligations,  to  any 
other  creditor.  If  by  the  expressions  used  by  Merlin,  un  simple 
prtt  d!* argent,  be  meant,  a  loan  of  money  without  interest,  the  doc- 
trine is  intelligible  enough;  for,  the  advancement  of  the  father  must 
be  presumed  the  ruling  motive.    Other  writers  confine  the  obligation 
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Qf  th§  gfai^hildren  to  what  has  been  given.  Toullievy  Prmt  CUnl 
Fpanpqvff  vol.  4,  liv.  3,  Hi,  l,  cap.  6,  no.  4^9;  Delvincourt,  CQur$ 
da  Code  Civil,  vol.  3|  no/e  to  p.  38. 

The  reasons  adduced  ^r  establishing  this  doctrine  is,  that  the  rep- 
la^^ntative  can  not  have  more  rights  than  the  represented.  We  have 
alr^y  ^j^pressed  ourselves  fuUy  on  this  poiDt;  but,  if  this  be  the 
g^oiiMid  oo  which  the  obligation  of  the  grandchild  to  collate  money 
1§P(  his  &ther  on  interest  be  placed,  then  we  are  unable  to  perceive 
yrby  the  QbUga.tion  should  stop  there,  or  on  what  solid  grounds,  debts 
4lie  for  property  sold  to  the  father,  or  on  any  other  onerous  contract, 
s^oul4  !^  excluded;  yet,  not  a  writer  whom  we  have  been  able  to 
consult,  carries  the  obligation  thus  far.  To  this  doctrine,  therefore, 
^Q  oanPQt  assent,  opposed  as  it  is,  to  what  we  believe  the  language 
ajUMi  the  spirit  of  the  Jaw,  and  to  show  paore  clearly  the  soundness  of 
t^  cpustruction  we  have  adopted,  and  place  the  whole  merits  of  this 
j^ft  ol  (he  subjetct  at  once  before  the  minds  of  others,  we  shall  bring 
t9g0ther  the  several  enactments,  and  close  our  observations  on  their 
le^l  construction,  by  reference  to  a  general  principle,  the  truth  of 
If  hiph  we  haye  never  heard  contested. 

Tb^  ^i^t  provision  in  the  Code  which  furnishes  the  general  prin- 
q^plcj  c^oplf^rei?,  that  the  representative  shall  have  the  same  rights  as 
t^  r^^esented. 

The  sQCQpd  providefi,  in  relation  to  this  particular  subject,  that  the 
represented  (the  father)  shall  collate  the  debts  due  by  him. 

Th^  third  declares,  that  the  representative  (the  grandchild)  shall 
opll^te  the  gifts  made  (to  the  father)  the  represented. 

T^e  qi|e«tK>ii  then  is,  whether  the  limitation  here  affixed  to  the 
g^eral  priociple,  is  to  control  it.  Now,  there  is  no  rule  better  known, 
and  we  mf^y  add,  more  frequently  acted  on  in  the  interpretation  of 
sitatiiit^,  than  this:  that  general  provisions  are  controU^,  by  special 
ejji^LCtvieQts  which  follow  them.  They  are  always  understood  to  be 
c)j)Ceptions,  which  the  lawmaker  establishes  to  the  general  principle 

Apd  why  should  this  exception  not  be  made?  and  is  not  the  limi* 
tatioi^  which  the  legislature  has  thought  proper  to  affix  to  the  rule^ 
wise,  just  and  politic?  are  questions  which  this  court  has  frequently 
asked  itself  in  the  examination  of  this  subject.  The  object  of  the  law 
is,  to  preyent  one  child  from  profiting  by  parental  affection,  at  the 
expensji  of  the  other.  But  when  the  object  of  the  contract  has  not 
l^e^.  the  gratifica,tion  of  this  ill  regulated  feeling  on  the  part  of  the 
parenli  ^  to  benefit  himself,  and  promote  his  pecuniary  interests; 
whether  that  object  be  ascertained  from  selling  to  the  child  property* 
at  a  high  price,  or  lending  him  money  at  the  heaviest  rate  of  interest 
which  the  law  will  allow;  he  ought  not,  nor  his  heirs  ought  not,  to 
9tand  in  a  better  situation  than  other  creditors.  Where  gain  is  the 
mptive  the  risk  of  loss  should  be  the  consequence.  Nor  can  it  be 
Qx;cluded  from  the  consideration  of  this  part  of  the  subject,  that  the 
influence  of  parental  authority,  and  the  confidence  which  flows  from 
Slia)  affeotipQ,  may  induce,  the  child  to  enter  into  contracts  with  the 
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biheTy  which  would  not  be  made  with  other  persons,  and  that  the 
law  is  both  benevolent  and  wise,  in  refusing  to  such  agreements  any 
preference  over  others. 

But  it  is  said  this  construction  violates  every  principle  of  equity. 
If  by  equity  be  meant  giving  to  each  child,  and  the  representatives 
of  each  child,  exactly  the  same  sum  out  of  the  grandfather's  estate, 
then  this  opinion  does  violate  that  equity.  But  abstractedly  con- 
sidered, we  apprehend  there  are  few  who  will  admit  this  proposition: 
this  court  cannot.  The  equity,  independent  of  positive  regulation, 
we  should  rather  think  depends  on  the  particular  circumstances  of 
each  case.  If  the  grandchildren,  to  the  claims  of  orphanship  and 
infancy,  add  those  of  poverty;  and  are  opposed  to  wealth,  and  age, 
the  equity  would  be  the  other  way.  But  those  matters  depend 
entirely  on  positive  law,  and  the  opinion  we  have  enounced,  can  only 
be  inequitable  in  as  much  as  it  is  contrary  to  law.  When  all  the 
parents  are  dead,  the  grandchildren,  by  a  positive  provision  of  our 
Code,  take  alike,  no  matter  what  sum  their  fathers  or  mothers  may 
have  received.  By  the  former  jurisprudence  of  this  country,  grand- 
children were  not  obliged  to  collate  even  the  gifts  made  to  their 
parent,  unless  the  object  given,  descended  to  them  and  they  profited 
by  it.  The  equity,  therefore,  relied  on,  receives  as  little  sanction 
from  our  ancient  and  present  legislation,  as  it  does  from  the.common 
feelings  of  mankind.  Civil  Code,  194.  art.  203;  Febrero^p.  1,  cap^  1, 
sect.  l^no.  117. 

The  real  question  in  the  cause  is,  was  the  money  given  in  advance- 
ment of  the  son's  claims  in  the  succession  of  the  grandfather?  If  it 
was,  then  the  grandchild  should  collate  it.  If  on  the  contrary,  it 
was  a  contract  by  which  the  parties  became  creditor  and  debtor  in 
the  common  acceptation  of  the  terms,  then  it  must  stand  on  the  same 
footing  as  ordinary  claims  arising  out  of  agreements  entered  into 
with  strangers.  The  appellees,  aware  of  this,  produced  parol  evi- 
dence in  the  court  of  the  first  instance,  to  take  the  transaction  out  of 
the  ordinary  course  of  business,  as  evidenced  by  the  obligation. 
Before,  however,,  noticing  that  evidence,  it  is  proper  to  set  out  the 
note  itself.    The  following  is  a  translation  of  it: 

858,564.  New  Orleans,  30  April,  1S22. 

On  the  first  day  of  April,  1826, 1  promise  to  pay  to  the  order  of 
Mr.  Jean  Noel  Destrehan,  at  the  domicil  of  Mr.  David  Oliver,  the 
sum  of  fiily-eight  thousand  five  hundred  and  sixty-four  dollars,  value 
received. 

(Signed)  6.  N.  Destrehan. 

Of  this  sum,  according  to  the  grandchildren,  21,000  dollars  was 
composed  of  interest,  but  the  appellees  insist  that  only  18,564  dollars 
of  the  whole  amount  was  formed  in  this  way.  It  is  immaterial  which 
we  adopt,  in  seeking  for  the  character  of  the  transaction. 

Scarcely  any  agreement  which  could  be  produced  in  a  court  of 
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justice,  would  less  evidence  an  intention  of  a  father  bestowing  a 
benefit,  or  conferring  an  advantage  on  his  child.  The  note  is  made 
negotiable,  and  a  doniicil  different  from  that  of  the  drawer,  given  to 
facilitate  this  object.  The  heaviest  rate  of  interest  which  the  law 
will  permit  is  charged;  and  a  certain  day  fixed  for  the  payment,  at 
the  expiration  of  which  it  could  be  enforced.  We  are  at  loss  to 
imagine  what  other  features  could  have  belonged  to  the  contract,  if 
the  son  had  borrowed  from  a  total  stranger.  The  term  of  credit 
given,  shows  almost  conclusively,  that  the  son  was  not  to  pay  out  of 
his  claims  on  the  father's  estate.  The  heavy  rate  of  interest  repels 
the  idea,  that  any  advantage  was  to  be  conferred. 

Nothing  in  the  parol  evidence  destroys  the  strong  conviction  pro- 
duced by  these  facts. 

The  first  witness  says,  he  understood  from  the  son  that  the  note 
was  given  for  difierent  advances  which  the  father  had  made  to  him, 
and  that  the  son  in  speaking  of  them,  spoke  of  them  as  sums  which 
he  would  never  be  called  on  to  repay,  and  stated  that  it  appeared  to 
be  his  father's  intention  to  make  the  advances  partof  the  share  which 
might  be  coming  to  him  out  of  his  father's  estate. 

That  such  was  the  son's  hope  we  believe;  but  the  contract  shows 
that  it  depended  entirely  on  the  father's  pleasure,  whether  that  hope 
should  be  realised  or  not  The  witness  does  not  state  the  money 
was  lent  on  these  terms.  The  note  contradicts  any  such  idea.  The 
son  did  not  say  the  father  had  given  him  the  money  in  advance  of 
what  he  might  except  as  heir.  He  only  stated  that  it  appeared  to 
be  bis  iniention  to  consider  it  such. 

This  evidence  does  not  take  the  case  out  of  an  ordinary  loan  of 
interest.  i 

That  in  relation  to  the  expressions  used  by  the  father,  is  still  weaker. 
There  is  no  acknowledgment  by  him,  that  the  money  was  given  to 
his  son,  nor  any  thing  like  it,  unless  one  should  consider  such  the 
statement,  of  the  witness,  that  Mr.  Destrehan  the  father,  manifested 
some  reluctance  in  making  the  advance  of  40,000  dollars,  to  his  son 
G.  N.  Destrehan,  and  observed  ^  that  he  did  so  on  account  of  the 
plantation  then  purchased  by  his  son."  But  these  expressions  are 
too  equivocal,  to  destroy  the  plain  import  of  the  instrument.  An 
engagement,  to  pay  at  a  certain  time  with  interest,  is  better  evidence 
of  what  the  parties  meant,  than  that  furnished  by  conversations  of 
this  kind. 

The  strongest  argument,  in  favor  of  the  fatfaer^s  intention  to  con- 
sider this  as  money  given  to  the  heir,  is  the  entrusting  him  so  large  a 
sum  of  money  without  security.  And  we  do  believe  that  it  may 
have  entered  into  the  consideration  of  the  former,  that  if  the  money 
was  not  repaid  the  son  would  be  obliged  to  collate  it  out  of  his  claims 
on  the  succession.  But  it  is  clear  that  he  did  not  look  to  that  alone, 
that  he  reserved  to  hitiiself  the  right  of  enforcing  his  demand,  when- 
ever the  credit  which  he  gave  should  expire. 

We  therefore  conclude  that  the  money,  which  formed  the  couside- 
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ration  of  this  note,  was  not  a  gift  from  the  father  to  the  son;  and  that, 
as  the  law  confines  the  obligaton  of  the  grandchildren,  to  bring  into 
collation  that  which  was  given  to  their  father,  the  court  below  erred 
in  compelling  the  appellants  to  deduct  it  out  of  their  i^are  m  J.  N. 
Destrehan's  estate. 

In  the  examination  of  this  case  a  difficulty  occnrred  to  us,  in  rela^ 
tion  to  the  manner  in  which  the  minor  heirs  have  entered  into  the 
succession  of  their  father.  We  have  doubted  whether  an  absolute 
renunciation  was  not  necessary,  instead  of  an  acceptance  with  the 
benefit  of  an  inventory.  It  is  stated  affirmatively  by  several  of  tb^ 
writers,  that  grandchildren  taking  the  property  in  the  grandfather'6 
estate,  are  not  responsible  for  the  debts  of  the  father,  when  they  re- 
nounce the  succession  of  the  latter.  Their  rights,  when  they  accept 
with  the  benefit  of  an  inventory,  do  not  seem  to  have  been  noticed. 
After  much  reflection  we  are  unable  to  distinguish  the  one'  case  from 
the  other.  *  The  beneficiary  heir  is  regarded  merely  as  the  adminis- 
trator of  the  estate.  And  he  is  responsible  no  further  than  for  the 
amount  of  the  property  belonging  to  the  father,  which  comes  into 
his  hands.  Now  that  which  the  grandchild  takes  in  the  grand^ 
father's  estate  is  not  the  property  of  the  father,  for  the  latter  died 
before  the  succession  was  opened,  consequently  nothing  was  vested 
ill'  him,  which  he  could  transmit  to  the  son. 

This  csl8e,a9  it  will  be  seen,  is  one  in  which  there  is  much  dilBfeulty, 
and  we  have  felt  considerable  doubts  in  regard  to  the  true  construc- 
tion of  the  articles  in  our  Code  on  which  this  contest  has  arisen.  That 
which  we  have  given,  we  believe  to  be  freer  from  objections,  thaA 
any  other  which  can  be  adopted,  and  on  the  whole  we  do  not  think 
that  the  former  judgment  of  the  court  requires  any  alteration. 


Ludeling  v.  His  Creditors.     IV,  N.  S.^601. 

By  the  Speniflh  law  oppMitioa  to  a  tahfeair  of  distribation  iu  a  obw  of  bankraptey  mint 

be  mader  in  wrUing. 
The  natare  of  the  Spanish  aelioii  jwtcio  dt  coRocrto  considered. 

FOURTH  District. 

PoHTER,  J.,  delivered  the  opinion  of  the  court. 
This  case  is  preseMed  on  an  assignment  of  errors. 
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The  syndics  of  the  insolvent  filed  the  tableau  of  distribution,  and 
gave  public  notice  in  writing  to  the  creditors  of  the  estate,  to  show 
cause,  on  the  second  day  of  the  term  of  the  court  ensuing,  that  at 
which  the  order  was  granted,  why  the  said  tableau  should  not  be 
confirmed. 

No  opposition  in  writing  was  filed,  at  the  time  mentioned  in  the 
notice;  but  the  case  being  called  on  a  subsequent  day,  several  of  the 
creditors  appeared  and  objected  orally  to  the  correctness  of  the  ta- 
bleau. Their  right  to  do  so  was  contested,  but  the  court  received  their 
opposition  and  the  proofs  ofiered,  and  gave  judgment,  by  which  the 
amount  to  be  paid  some  creditors,  and  the  order  and  rank  in  which 
others  should  be  paid,  were  different  from  that  given  in  the  tableau 
of  distribution. 

The  legality  of  that  proceeding  has  been  contested  before  us,  and 
we  think  there  cannot  be  a  doubt  of  its  irregularity. 

If  the  question  were  to  be  decided  by  the  particular  provisions  of 
our  law,  on  the  subject  of  surrenders,  it  would  be  too  plain  for  argu- 
ment. The  act  of  1 8 1 7  requires,  that  after  the  tableau  of  distribution 
has  been  placed  in  court  by  the  syndics,  any  creditors  who  object  to 
It,  shall  file  their  opposition  in  the  clerk's  office.  A  compliance  with 
this  provision  necesarily  requires,  the  opposition  should  be  made  in 
writing.    Acts  of  1817,  p.  142,  sect.  136,  137. 

But  it  is  contended,  these  proceedings  commenced  by  an  applica- 
tion for  a  forced  surrender;  that  by  the  rules  of  the  Spanish  law,  this 
opposition  might  be  made  orally.  If  these  rules  were  found  to 
contain  any  thing  different  from  our  present  regulations  on  this  point, 
it  might  be  made  a  question,  and  a  serious  one  too,  whether  the  repeal 
of  the  law,  giving  that  remedy  previous  to  the  final  homologation  of 
the  proceedings,  did  not  deprive  the  court  of  the  power  to  pursue  any 
longer  the  forms  which  it  prescribes.  It  might  perhaps  be  urged, 
that  as  the  legislature  have  the  complete  control  over  remedies,  no 
right  can  be  vested  in  any  one  to  use  them  longer  than  they  are  per- 
mitted to  remain  in  force,  and  that  the  circumstance  of  proceedings 
being  commenced  under  them,  cannot  enable  the  party  to  continue  to 
act  under  their  authority,  after  they  have  ceased  to  exist.  Our  un- 
derstanding, however,  of  the  ancient  laws  of  the  country,  precludes 
the  necessity  of  examining  this  question. 

Before  we  go  into  the  consideration  of  the  mode,  in  which  the  plead- 
ings in  a  cause  were  permitted  in  the  Spanish  courts,  and  the  contest 
tatio  litis  formed,  it  is  proper  to  consider  the  nature  of  the  action  in 
which  this  contest  has  arisen,  and  the  situation  of  the  parties  to  it. 
It  is  that  known  to  the  laws  of  Spain  by  the  appellation  oijuicio  de 
concursOf  and  it  differs  from  every  other  in  this  important  particular, 
that  all  the  parties  to  it,  except  the  insolvent,  are  at  once  plaintiffs, 
and  defendants.  Each  creditor  is  plaintiff  against  the  failing  debtor, 
to  recover  the  amount  due  by  him,  and  against  the  co-creditors  to 
diminish  the  amount  they  demand  from  the  estate;*  and  each  is  of 
necessity  defendant,  against  the  opposition  made  by  the  other  credit- 
VoL.  III.— 35 
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OTS  against  his  demand.  From  the  peculiar  situation,  in  which  the 
parties  are  thus  placed,  many  distinct  and  separate  suits  arise,  and 
are  decided  during  the  pendency  of  the  main  one  by  the  insolvent,  in 
which  they  originate.  But  this  peculiarity  in  the  mode  of  litigating 
the  matters  in  dispute  between  those  persons  to  whom  the  bankrupt  is 
indebted,  works  no  change  in  the  necessity  of  the  proceedings  being 
conducted  in  conformity  with  those  fundamental  principles  which 
govern  all  suits  tried  in  a  court  of  justice.  In  every  separate  judg- 
ment which  may  be  pronounced,  there  must  be  both  actor  et  reus; 
the  coniestatio  litis  must  be  formed;  and  the  parties,  unless  they 
make  default,  must  be  heard.  These  are  essential  requisites  to  every 
judgment,  in  every  country,  and  in  every  case:  without  them,  no 
decree  can  be  validly  pronounced,  and  which  would  not,  if  these  facts 
were  disclosed,  on  the  face  of  it,  import  nullity. 

If  we  leave  this  ground,  which  is  not  only  supported  by  positive 
law,  but  has  its  origin  in  the  nature  of  things,  and  the  first  principles 
of  justice,  and  look  into  the  expediency  of  the  rule  in  relation  to  causes 
such  as  that  before  us,  no  case  can  be  imagined  which  calls  more 
emphatically  for  a  strict  observance  of  it.  Each  of  the  creditors  finds 
himself  thrown  into  court  with,  most  frequently,  a  number  of  other 
persons, all  in  pursuit  of  the  same  object  as  himself.  He  knows  that 
he  must  prove  in  the  first  instance  his  claim  against  the  insolvent's 
estate,  and  he  comes  prepared  to  do  so.  This  proof  once  made,  is  so 
generally  acquiesced  in,  that  it  is  rare  the  party  making  it  prepares 
himself  to  prove  his  debt  again,  unless  warned  to  do  so,  by  the  oppo- 
sition filed  by  some  other  creditor.  No  case,  then,  can  be  imagined 
where  is  greater  necessity  that  he  should  be  informed  by  the  plead- 
ings, of  the  necessity  of  producing  his  proofs.  It  is  essential  to  guard 
against  surprise,  and  to  prevent  confusion  among  so  many  litigants. 

From  these  considerations,  we  are  perfectly  clear,  the  litis  conies- 
iatio  must  be  formed  among  the  creditors,  before  the  court  can  pro- 
nounce judgment  on  the  force  of  their  respective  claims,  as  against 
each  other;    It  only  remains  to  inquire,  if  it  was  formed  in  this  case. 

The  appellees  contend  it  was,  because  the  creditors  who  considered 
themselves  aggrieved  by  the  tableau,  made  opposition  orally  in  open 
court  to  the  homologation;  but  to  this  position  we  can  by  no  means 
assent.  Leaving  out  of  view  the  knowledge  we  have  of  the  practice 
in  the  Spanish  courts,  from  those  proceedings  which  have  passed 
under  our  examination,  where  not  only  the  pleadings,  but  the  proof 
was  reduced  to  writing,  and  every  thing  done  or  said  put  on  the  re- 
cord with  a  painful  minuteness,  we  have  only  to  recur  to  the  statutes 
of  that  country  to  be  satisfied  how  unsupported  they  leave  the  pro- 
ceedings which  took  place  here.  By  the  laws  of  the  Partidasy  plead- 
ings in  court  were  directed  to  be  in  writing,  even  in  the  illiterate  state 
of  society,  existing  when  that  work  was  promulgated.  Pariida  3, 
tit,  2,  law  41.  A  subsequent  law  of  the  Rtcopilacion  permitted 
them  to  be  made  verbally;  but  Febrero  tells  us  it  was  not  in  use, and 
that  pleadings  must  be  in  writing,  according  to  another  provision 
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found  in  the  same  work.  Febrero^  p,  2,  lib.  3,  cap.  1,  sect.  2,  no. 
SO. 

But  were  we  even  to  admit  that  suits  could  have  been  carried  on, 
and  issue  joined  by  oral  allegations,  in  the  Spanish  courts,  the  pro- 
ceedings in  this  case  would  still  be  irregular.  The  laws  establishing 
the  practice  in  our  tribunals,  require  the  petition  and  answer  to  be  in 
writing,  and  it  has  not  even  been  pretended  since  the  establishment 
of  our  government  in  Jjouisiana,  that  actions  could  be  commenced, 
or  conducted,  in  any  other  way  but  by  written  allegations. 

We  have  already  seen,  that  on  general  principles,  this  case  formed 
no  exception  to  the  ordinary  rules.  An  examination  of  the  authors 
who  treat  professedly  of  this  judgment,  leads  us  to  the  same  result. 
Febrero,  after  observing  that  all  the  parties  to  the  concurso  are  plain- 
tiffs, and  defendants,  states,  that  copies  of  what  each  allege  or  pretend, 
should  be  given  to  the  opposite  party;  and,  that  if  their  papers  are 
returned  without  answer,  he  who  returns  them  shall  be  considered  in 
default,  and  proceedings  shall  then  be  had  as  in  an  ordinary  suit. 
Febrero  J  lib.  3,  cap.  3,  sect.  1,  no.  29. 

The  same  aiithor  tells  us,  that  the  sentence  of  gradation,  or  in  our 
legal  phraseology,  the  decree  which  settles  the  rank  and  order,  in 
which  each  creditor  should  be  paid,  does  not  affect  the  rights  of  those 
who  were  not  cited,  and  ignorant  of  the  proceedings;  but  if  those  who 
were  cited  consent  expressly,  or  remain  silent,  the  decision  has  the 
authority  of  the  thing  judged.  This  is  almost  the  case  before  us,  and 
it  is  precisely  that  of  which  the  appellants  complain;  that  although  no 
opposition  was  made  against  the  tableau,  (for  a  verbal  opposition  is 
the  same  as  none,)  the  court  went  into  an  examination  of  the  case  on 
the  merits,  and  did  not  give  to  the  tableau,  as  filed,  the  authority  of 
res  judicata.  It  is  somewhat  difficult  to  ascertain  from  the  Spanish 
books  of  practice,  whether  the  sentence  of  gradation,  sentencia  de 
graduadouj  was  made  on  a  tableau  filed  by  the  syndics,  or  settled 
in  the  first  instance  by  the  judge,  after  calling  the  parties  before  him. 
We  incline  to  think  the  latter  was  the  ordinary  mode.  But  whether 
it  was  or  not,  the  principle  on  which  the  affirmation  of  the  decree  was 
made,  namely,  want  of  opposition,  is  the  same.  It  makes  no  differ- 
ence whether  the  judge  tells  the  creditor,  you  shall  be  paid  according 
to  the  order  and  rank  which  I  have  given  you,  and  if  you  do  not 
make  opposition  or  show  cause  against  this  decree  it  will  become 
final,  or  the  syndics  calling  on  the  creditors  to  show  cause  why  the 
gradation  which  they  have  given  to  each  of  them  shall  not  be  con- 
firmed, and  become  the  judgment  of  the  court.  The  consent  which 
is  inferred  from  their  .silence  is  as  strong  in  one  case  as  the  other,  and 
the  consequences  must,  in  onr  opinion,  be  the  same. 

The  respect  which  this  court  feels  for  that  first  principle  of  justice, 
that  no  man  should  be  condemned  unheard,  unless  he  ohooses  to  be 
so,  by  refusing  or  neglecting  the  right  which  the  law  gives  him,  calls, 
in  the  instance  before  us,  for  a  reversal  of  the  judgment  of  the  inferior 
court.    The  syndics  filed  a  tableau  of  distribution,  and  gave  notice  to 
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all  the  creditors  who  were  not  satisfied  with  the  classification  there 
made  of  their  claims,  to  appear  on  or  before  a  particular  time  and 
oppose  it.  This  opposition  was  not  made  in  writing,  nor  even  ver- 
bally until  the  moment  the  tableau  was  called  up  for  homologation. 
Those  who  were  satisfied  with  the  amount  given  and  rank  assigned 
them,  had  no  occasion,  nor  could  they  have  conceived  it  necessary  to 
be  ready  to  support  their  pretensions,  as  they  were  not  informed  by 
the  pleadings  that  their  claims  were  contested,  A  judgment  then 
which  passed  on  these  claims,  to  their  prejudice,  is  well  assigned  as 
error,  if  pronounced  without  issue  joined,  and  decided  on  the  rights 
of  parties  who  were  not  in  default,  without  hearing  them.  In  any 
case  this  would  be  bad;  it  is  more  particularly  so  after  the  presump- 
tion raised  by  the  tableau,  acknowledging  their  debts,  and  assigning 
them  a  rank  in  which  they  should  be  paid. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  further 
ordered,  adjudged  and  decreed,  that  the  tableau  of  distribution,  filed 
by  the  syndics,  be,  and  the  same  is  hereby  homologated,  the  costs  of 
the  appeal  to  be  paid  by  the  appellees. 

SegherSj  for  the  plaintiffs. 


Babin  et  al.  v.  Laine  et  al.     lY,  N.  S.  611. 

SECOND  District. 

The  third  possessor,  who  makes  no  defence  when  cited  by  the 
mortgagee,  cannot  afterwards  stay  the  execution.  Civil  Code,  p» 
46S. 
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Corporation  v.  Paulding.     IV,  N.  S,  614. 

FIRST  District. 

If  the  appellant  was  not  a  party  to  the  original  suit,  and  the  facts 
on  which  his  right  of  appeal  rests,  be  denied,  the  case  will  be  sent 
back  to  have  them  tested. 


Akin  et  al.  v.  Bedford  et  al     IV,  N.  S.  615. 

The  plaintiff  is  not  bound  to  exhibit  any  proof  of  his  allegations  which  are  not  denied  by 

the  answer. 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  claim  4732  dollars  4  cents,  the  net  proceeds  of  fifty 
hogsheads  of  tobacco,  sold  for  them  by  the  defendants. 

The  answer  admits  the  defendants  received  fifty  hogsheads  ot 
tobacco  of  the  plaintiffs,  which  they  sold,  according  to  the  instructions 
of  the  latter,  and  remitted  to  them  a  draft  of  E.  Fiske,  for  4732  dollars 
4  cents,  the  net  proceeds. 

The  plaintiffs  were  nonsuited  and  appealed. 

It  appears  that  the  case  was  submitted  to  the  district  judge,  on  the 
petition  and  answer.  He  thought  the  plaintiffs  had  not  made  out 
their  case,  and  could  not  recover  without  using  the  answer  in  evidence; 
and  if  they  did,  this  document,  with  the  admission  of  the  debt,  con- 
tained an  averment  of  payment,  which  could  not  be  separated  from 
the  admission. 

We  are  of  opinion  that  the  allegations  of  the  petition,  so  far  as 
they  went  to  establish  the  sale  of  the  tobacco  by  the  defendants,  for 
the  plaintiffs,  not  being  denied  by  the  answer,  the  latter  were  not 
under  any  obligation  to  administer  evidence  of  it. 

The  answer  denied  the  liability  of  the  defendants,  on  the  ground 
that  they  sent  the  plaintiffs  a  draft  in  payment.    It  does  not  even 
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allege  that  this  remittance  was  made  by  order  of  the  plaintifl^.  Even 
if  it  did,  this  circumstance  ought  to  have  been  proved;  for  every  fact, 
not  admitted  in  the  petition,  advanced  by  the  defendant,  is,  according 
to  our  practice,  (which  does  not  admit  of  a  replication,)  held  to  be 
denied  by  the  plaintiff. 

The  court,  in  our  opinion,  erred  in  nonsuiting  the  plaintiffs;  and 
as,  on  this  being  done,  the  defendants  could  not  well  have  introduced 
evidence  in  support  of  their  averment,  we  cannot  weU  give  a  final 
judgment. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  annulled,  avoided  and  reversed,  and  the  case  remanded  for  trial, 
the  defendants  and  appellees  paying  costs  in  this  court 

ExistiSy  for  the  plaintiffs. 

M^  Caleb  and  Byrnes,  for  the  defendants. 


Troppe  et  al  v.  Bayon.     IV,  N.  S.  618. 

SECOND  District. 

When  the  evidence  is  contradictory,  damages  will  not  be  given  on 
appeal  for  frivolity. 


Barbegur  d  al.  v.  Their  Creditors*    IV,  N.  S.  434. 

FIRST  District. 

Where  the  cession  is  accepted  and  a  syndic  appointed,  the  insol- 
vent has  no  power  to  affect  the  rights  of  the  creditors  who  voted  ibr 
syndics  and  bring  the  proceedings  before  the  court. 

The  tableau  of  distribution  cannot  be  homologated  till  the  creditort 
are  cited,  and  this  should  appear  on  the  record. 
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Lafitte  V.  Duncan.     lY,  N.  S.  633. 

An  appeal  cannot  be  g^nted  to  a  party  who  is  without  pccamary  interest 

FIRST  District. 

PoRTEBy  J.,  delivered  the  opinion  of  the  court. 

The  defendant  has  applied  for  a  rule  on  the  judge  of  the  first  dis- 
trict, to  show  cause  why  a  mandamus  should  not  issue,  compelling 
him  to  grant  an  appeal  from  an  order,  by  which  the  defendant  was 
directed  to  hand  oyer  to  his  successor  in  office,  the  books,  papers  and 
documents  belonging  to  it. 

The  judge  has  returned,  as  cause  for  his  refusal,  that  the  defendant 
had  no  pecuniary  interest  in  the  subject-matter  on  which  the  man- 
damus was  granted;  that  the  records  belong  exclusively  to  the  public, 
and  not  to  him. 

The  defendant,  in  controverting  this  return,  has  very  properly 
admitted,  that  when  a  notary  resigns  his  office,  the  documents  and 
papers  belonging  to  it  are  not  his  property,  but  the  public's;  but  he 
has  contended  that  the  order  goes  too  far,  for  it  embraces  papers 
which  belong  to  him  in  his  private  and  individual  capacity;  suqh 
as  copies  that  may  be  already  made  out  of  deed?  heretofore  passed 
in  it. 

If  the  order  granted  by  the  judge  was  understood  by  us  in  that 
light,  a  proper  case  of  appeal  might  perhaps  be  made  out;  but  the 
court  understands  it  in  a  quite  different  light.  Its  words  are,  "The 
books,  papers  and  documents  which  appertain  to  the  office,"  and 
mean  nothing  more  than  those  things  which  he  was  bound  to  preserve 
his  official  capacity. 

Let  the  rule  be  discharged  at  the  cost  of  the  defendant. 

Ripley  and  Conrad,  for  the  plaintiff. 

Seghers,  for  the  defendant 
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Franklin  Bank  v.  Nolte  et  al.     IV,  N.  S.  624. 

FIRST  District. 

If  a  creditor  sues  an  insolvent  debtor  who  has  not  put  him  on  his 
bilan,  the  case  will  be  cumulated  with  the  proceedings  of  the  other 
creditors.  Affirmed  upon  the  decision  in  Taylor  t^.  Hollander,  4 
iV;  S.  535. 


Clark  V.  Oddie.     IV,  N.  S.  625. 

FIRST  District. 

This  was  the  case  of  a  judgment  signed  on  the  14th  of  April,  when 
the  order  suspending  all  proceedings  against  defendant  had  been 
already  made  on  the  12th.  Held,  no  judicial  proceeding  carried  on 
after  that  order  could  give  one  creditor  preference  over  another. 


Jordan  t).  White.     IV,  N.  S.  626. 

» 

PARISH  Court  of  New  Orleans. 

Case  of  a  decree  of  judge  a  quo  turning  on  questions  of  fact,  which 
the  Supreme  Court  now  affirm  ofcourse^  the  conclusion  of  the  judge 
from  the  evidence  not  being  manifestly  erroneous. 
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Dreux  v.  His  Creditors.     IV,  N.  S.  629. 

FIRST  District. 

A  mortgage  creditor  does  not  lose  his  rank,  because  the  register 
overlooked  his  mortgage. 

If  the  mortgagor's  wife  renounces  her  right,  she  will  be  postponed 
to  the  mortgagee. 


Astor  V.  Syndics  of  Saul  et  ah     IV,  N.  S.  632. 

If  a  creditor  claim  to  be  paid  by  the  preference  on  the  insolTent'a  bank  atock,  pledged  to 
him,  hia  olaim  muat  be  settled  contradictorilj,  with  all  the  other  creditors,  after  the 
tableau  is  made. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  petition  appears  to  have  been  filed  in  this  case  after  the  parties 
defendant  had  become  insolvent,  and  before  syndics  were  appointed. 
The  plaintiff  alleges  that  he  lent  to  the  defendants  64,000  dollars,  on  a 
pledge  of  stock  of  the  Bank  of  Orleans,  to  the  same  amount,  and  the 
certificates  for  the  same  were  delivered  into  his  possession.  He  avers 
that  he  has  reason  to  believe  that  other  creditors  will  obtain  judg- 
ments against  the  pawnors,  and  have  the  stock  disposed  of  to  his 
prejudice.  He,  therefore,  prays  for  a  sequestration  of  the  property, 
that  his  rights,  liens  and  claims  on  it  may  be  declared  valid ;  and 
further,  that  it  may  be  decreed  to  be  his  property,  and  sold  or  other- 
wise disposed  of  as  the  law  directs,  for  the  payment  and  satisfaction 
of  bis  debt 

A  supplemental  petition,  subsequently  filed,  made  the  sjmdics 
parties,  and  they  appeared  and  pleaded  the  general  issue  and  the 
nullity  of  the  privilege  set  up,  in  consequence  of  the  neglect  to 
record  it. 

The  case  was  tried  on  its  merits  in  the  court  below,  and  argued 
here  on  the  same  grounds. 


fid' 
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We  are  of  opinion  that  the  cause  is  not  before  us  in  such  a  shape, 
and  at  such  a  time,  as  that  final  judgment  can  be  given  on  it 

It  is  too  clear  to  admit  of  argument,  that  the  pledge  set  up  by  the 
plaintiff,  supposing  it  clothed  with  all  necessary  forms,  did  not  transfer 
the  property;  it  still  remained  in  the  insolvents,  and  only  conferred  a 
right  to  be  paid  in  preference  to  other  creditors. 

It  follows,  then,  that  this  property  must  pass  into  the  hands  of  the 
syndics,  be  sold  by  them,  and  the  proceeds  enter  into  the  general 
mass;  and  that  out  of  these  proceeds  the  plaintiff  will  be  paid,  accord- 
ing to  the  rank  and  order  of  his  privilege. 

What  that  rank  and  order  may  be  can  only  be  settled  contradic- 
torily with  the  other  creditors,  on  the  syndics  filing  their  tableau  of 
distribution.  A  judgment  rendered  now,  would  not  form  res  judicata 
on  the  matter  put  at  issue.  In  every  concursoy  all  the  creditors  are 
at  once  plaintiffs  and  defendants,  and  most  especially  so  to  dispute 
the  preference  which  one  may  claim  over  another.  The  syndics 
cannot,  either  by  their  admissions  or  by  a  judgment  in  a  suit  carried 
on  against  them,  conclude  the  creditors  as  to  a  preference  claimed, 
for  each  has  a  right  to  contest  it  individually,  afier  the  tableau  is  filed. 
To  sanction  the  course  of  proceeding  resorted  to,  would  be  intro- 
ducing a  practice  which  would  lead  to  great  confusion,  and  most 
unnecessary  expense.  Instead  of  the  claims  of  all  the  creditors  to 
privileges  being  settled  in  one  judgment,  we  should  have  as  many 
separate  suits  as  there  were  creditors.  If  legal,  these  suits  could 
have  no  useful  object,  because  the  relative  rank  of  each  can  only  be 
ascertained  after  hearing  all,  and  that  can  not  be  done  before  an 
opportunity  is  given  to  all  to  present  their  claims.  As  these  reasons 
would  not  be  so  strong  if  judgment  was  pronounced  against  the 
plaintiff,  it  may  perhaps  be  supposed  that  this  opinion  implies  that 
he  must  recover;  but  we  desire  to  guard  against  such  inference,  by 
stating,  that  the  conclusions  to  which  we  have  arrived,  are  drawn 
from  reasons  applicable  to  all  cases  so  circumstanced;  and  that  it  is 
to  be  understood  that  nothing  is  decided  in  relation  to  the  merits  of 
that  now  before  the  court. 

In  whatever  point  of  view,  therefore,  the  subject  can  be  considered, 
the  judgment  of  the  court  below  was  erroneous:  the  cause  ought  to 
have  been  cumulated  with  the  other  proceedings  in  concurso. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  that  this 
cause  be  remanded  to  the  district  court,  to  be  proceeded  in  according 
to  law,  the  appellees  paying  the  costs  of  this  appeal. 

Crrymesy  for  the  plaintiff. 

EuatiSj  for  the  defendants. 


JUNE  TERM,  1826.  419 


Leblanc  v.  Johns.     IV,  N.  S.  635, 


•  3 


FOURTH  District 

If  a  party  prays  for  a  jury,  and  yet  suflFers  the  trial  to  proceed 
without  one,  being  present,  the  jury  is  waived. 


LudeliDg's  Syndics  v.  Poydras's  Executors. 

IV,  N,  S.  637. 

THIRD  District. 

If  the  law,  which  prescribes  the  mode  of  citing  an  insolvent's  cre- 
ditor, when  the  syndics  present  the  tableau,  be  repealed,  and  the 
proceedings  are  continued  on  to  final  judgment,  without  any  objec- 
tion below  or  in  this  court,  the  error  is  waived. 

Creditors  are  cited  to  oppose  the  tableau,  by  publications,  but  to 
bring  them  into  court  in  the  first  instance,  personal  notice  is  neces- 
sary as  to  those  who  reside  in  the  parish. 

In  New  Orleans,  publication  in  the  papers,  or  a  notice  stuck  up 
may  be  resorted  to. 


Brown  v.  Saul's  Syndics-     IV,  N.  S.  640. 

FIRST  District. 

Same  case  as  Astor  v.  Syndics  of  Saul  and  Morgan,  4  N.  S.  632. 
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Brooke,  Allen  &  Co.  v.  Louisiana  State  Insurance  Com- 
pany.    IV,  N.  S.  640. 

In  a  policy  of  insurance  the  written  controlg  the  printed  part. 

DiacuBsion  of  the  principle,  that  a  total  lo$$  of  any  part,  ia  a  total  lo$$  within  the  mean- 
ing of  the  policy. 

FIRST  District. 

PoRTERy  J.,  delivered  the  opinion  of  the  court 

This  action  is  brought  on  a  valued  policy  of  insurance.  The  plain- 
tifis  claim  the  whole  amount.  The  defendants  pleaded  the  general 
issue.  The  cause  was  submitted  to  a  jury,  who  found  a  verdict  for 
the  petitioners  for  4500  dollars.    Both  parties  appealed. 

The  policy  i^  in  the  usual  form,  and  contains  at  the  bottom  the 
common  list  of  memorandum  articles.  Underneath  this  enumeration 
there  is  written: 

"  This  insurance  is  declared  to  be  on  cargo,  valued  at  1 1,000  dollars. 

^^  Mules  on  and  under  deck  against  standing  or  a  total  loss.'' 

The  defendants  and  appellants  have  made,  in  this  court,  the  fol- 
lowing points: 

1.  The  valuation  of  the  cargo,  made  by  the  plaintiffs,  was  errone- 
ous, extravagant  and  void.    Phillips  on  Insurance,  306,  307. 

2.  The  risk  insured  against  was  not  fully  and  fairly  represented  by 
the  plaintiffs.    Ibid.  80  to  83. 

3.  The  constructive  total  loss  is  excluded  in  all  memorandum 
articles.  Parke,  112, 113,  to  115;  Phillips,  483  and  488;  8  Cranch, 
39  and  46  to  50;  1  Wheaton,  219, and  224  to  232;  2  Maule  &  Selwyn, 
371  to  375. 

4.  The  loss  insured  against,  even  if  the  insurance  had  been  in  the 
body  of  the  policy,  was  an  absolute,  natural,  or  physical  total  loss, 
not  a  legal,  technical,  or  constructive  total  loss.  Marshall,  414,  cap. 
13;  Phillips,  382,  383, 489,  490,and  491;  6  Mass.  Rep.  465  and  471; 
7  Johnson,  527. 

5.  In  the  construction  of  a  policy  of  insurance,  the  written  controls 
the  printed  part;  and  in  the  present  policy  the  risk  insured  against  is 
specified  in  writing.     Phillips,  18  and  70;  4  East,  130, 135,  and  140. 

6.  The  destruction,  or  physical  total  loss  qf  a  part  of  the  cargo 
insured,  if  it  consists  of  memorandum  articles,  or  articles  insured 
against  total  loss  only,  does  not  amount  to  a  total  loss,  so  as  to  enable 
the  assured  to  recover  for  the  part  so  lost  or  destroyed.  1  Wheaton, 
219;  7  Common  Law  Rep.,  39  to  43;  3  Ibid.  127. 
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7.  In  case  of  a  total  loss,  the  valuation  fixed  in  the  policy  remains, 
unless  overrated,  but  a  partial  loss  opens  the  policy,  and  the  value  of 
the  thing  lost  must  be  proved.  Phillips,  305  and  313;  Park,  111; 
Marshall,  203. 

8.  The  case  ought  not  to  be  remanded,  inasmuch  as  it  is  admitted 
the  vessel  arrived  at  her  port  of  destination  with  part  of  the  cargo. 

The  first  objection  is,  that  the  cargo  was  overvalued.  Arguments  of 
this  kind  come  with  a  bad  grace  from  underwriters,  if  there  was  no 
intention  to  defraud  them.  They  receive  a  premium  for  the  whole 
amount  stipulated  in  the  policy,  and  are  benefited  pro  ianto;  they 
should  therefore  bear  the  loss,  if  the  contract  was  in  good  faith.  If 
indeed,  it  appeared  that  the  value  given  to  the  articles  put  on  board 
was  to  enable  the  insured  to  profit,  by  destroying  the  properly  pro- 
tected by  the  insurance,  the  contract  would  be  avoided.  But,  apart 
from  these  considerations,  we  can  see  no  reason  on  which  the  policy 
should  be  armulled,  from  the  mere  fact  of  the  articles  insured  being 
valued  too  high;  it  rather  affords  an  argument  in  case  of  total  l0v«is, 
from  which  fraud  is  to  be  inferred,  than  a  ground,  which  per  se  avoids 
the  contract.  Nothing  in  the  evidence  enables  the  court  to  say  that 
such  was  the  intention  of  the  parties  to  plaintiffs.  They  evidently 
intended  to  cover  the  profits  they  hoped  to  make  if  the  cargo  reached 
safely  the  port  of  destination.  Phillips  on  Evidence,  306  and  307; 
6  Cranch,  220;  5  Ibid.  110:  3  Taunton,  506. 

The  second,  that  there  was  misrepresentation  of  the  nature  of  the 
cargo,  appears  to  us  without  any  foundation.  The  description  given 
of  it  in  the  policy  did  not  restrict  any  portion  of  it  to  n)ules.  The 
high  rate  of  premium  paid  excludes  the  idea  that  information  w'as'not 
given  to  the  insurers  of  what  the  cargo  should  consist.  To  avoid 
the  contract  on  this  ground,  would  be  to  presume  fraud,  withoirt 
evidence  affording  any  circumstances  on  which  it  could  be  inferred; 
again,  the  defence  in  the  court  below  should  have  put  the  plaintiffs 
on  the  proof  of  this  fact.  But  nothing  contained  in  the  answer  warned 
them  their  claim  would  be  contested  on  that  ground. 

The  third,  fourth,  fifth,  sixth  and  seventh  poinfs  will  be  considered 
together,  as  they  all  depend  on  the  proper  meaning  to  be  attached 
to  the  words  used  at  the  foot  of  the  policy:  "Mules  on  or  under  deck, 
against  stranding  or  a  total  loss." 

It  has  been  urged  on  the  part  of  the  plaintiffs,  that  mules  are  not 
memorandum  articles.  They  are  certainly  not  generally  considered 
such,  but  there  is  nothing  which  prevents  them  from  being  made  so 
by  the  stipulations  of  the  parties,  and  we  think  there  can  be  no  doubt 
that  they  were  intended  to  be  made  subject  to  the  same  rules  by  this 
policy.  We  can  conceive  no  reason  for  inserting  the  clause,  unless 
something  else  was  intended  than  the  responsibility  created  by  the 
policy  in  its  usual  form.  The  words  used  in  relation  to  the  articles 
of  the  memorandum,  free  from  average,  iniless  general,  are  convertible 
terms,  "with  responsible  for  a  total  loss;'*  or  at  least  the  latter  words 
are  as  strongly  restrictive  as  the  former. 
Vol.  111.— 36 
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Many  cases  have  been  brought  before  the  court,  in  which  courts 
of  justice  have  given  a  construction  to  the  expressions  used  in  policies, 
in  relation  to' memorandum  articles.  On  several  of  these  it  seems  to 
have  been  considered,  that  there  must  be  a  loss  of  the  whole  of  the 
thing  insured,  to  enable  the  assurer  to  recover;  that  if  any  part  of 
the  thing  protected  by  the  policy  reach  the  port  of  destination,  the 
insurers  were  not  responsible.  In  others,  it  has  been  held  that  where 
the  cargo  consisted  of  separate  and  distinct  objects,  a  total  loss  of  any 
part  of  it  would  enable  the  assured  to  demand  the  value  of  the  object 
so  destroyed.  Phillips  on  Insurance,  488  to  491;  1  Wheaton,  219; 
6  Mass.  Rep.  119;  7  Johnson,  527;  15  East,  559;  7  Taunton,  154. 

The  weight  of  authority  appears  to  us  nearly  alike.  We  therefore 
feel  at  liberty  to  adopt  that  construction  which  will  best  meet  the 
intention  of  the  parties;  for  unless  there  be  some  technical  principle 
of  law  which  stands  in  our  way,  the  obligation  is  imperative  on  us 
to  do  so. 

It  has  been  contended  with  great  force,  that  the  decisions  of  those 
courts  which  have  held  that  a  total  loss  of  any  part,  was  a  total  loss, 
within  the  meaning  of  the  policy  were  contrary  to  reason,  and  the 
very  meaning  of  the  words  used :  that  such  doctrine  was  confounding 
a  partial  with  an  entire  loss;  that  the  former  was  confessedly  excluded 
from  the  risk,  and  yet  the  insurers,  by  a  change  of  terms,  were  made 
responsible  for  it;  that  apart  was  less  than  the  whole,  and  that  the 
.loss  of.the  whole  was  opfy  insured  against. 

This  reasoning  would  be  unanswerable,  if  by  the  expressions  a 
total  loss,  were  necessarily  meant  a  loss  of  the  whole  cargo  insured 
But  wc  do  not  understand,  that  in  relation  to  this  contract,  these 
expressions  are  convertible.  When  used  in  relation  to  articles, other 
than  those  styled  memorandum,  or  in  relation  to  which  a  special 
agreement  has  not  been  made,  we  know  that  a  loss  of  the  one  half,  is 
considered  in  law  a  total  loss.  We  know  no  reason  why  they  should 
not  be  restrained  in  the  stipulation  before  us,  to  what  was  the  intention 
of  the  parties.  The  memorandum  was  introduced  into  policies,  in 
consequence  of  the  peculiar  tendency  of  certain  articles  to  decay. 
Now,  in  relation  to  a  cargo,  made  up  of  distinct  and  separate  objects, 
which  the  parties  intended  to  place  under  the  same  rules,  if  their 
object  was  not  to  render  the  assurers  responsible  for  any  deterioration 
in  the  value,  but  for  the  absolute  destruction  of  the  thing. insured,  the 
-words  ^Hotal  loss"  would  be  as  readily  resorted  to,  to  express  that 
distinction  as  any  other. 

The  evidence  has  satisfied  us  beyopd  doubt,  that  such  was  the 
intention  of  the  parties  to  this  contract.  We  do  not  believe  that  the 
premium  would  have  been  paid,  if  the  condition  had  been  understood 
by  the  insured  to  be,  that  if  only  one  out  of  all  the  mules  he  put  on 
board,  reached  the  port  of  destination,  he  was  to  sustaiu  the  loss. 
The  object  of  this  clause,  it  appears  to  us,  was  to  prevent  the  insu- 
rers from  being  responsible  for  any  injury  short  of  absolute  destruc- 
tion of  the  mules. 
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According  to  these  principles,  the  insurers  were  only  responsible 
for  the  mules  that  perished  before  the  port  of  destination  was  reached. 
As  the  policy,  therefore,  is  opened  by  a  loss  less  than  the  whole,  we 
had  doubted  whether  the  verdict  was  not  for  a  larger  sum  than  the 
law  would  sanction;  but,  according  to  the  latest  cases,  in  adjusting  the 
loss  on  a  valued  policy,  the  practice  seems  to  be,  that  the  amount  of 
injury  sustained  by  a  loss  of  the  part,  is  made  in  reference  to  the 
valuation  of  the  whole  in  the  policy.  This  course  is  certainly  the 
most  equitable,  where  the  agreement,  in  its  origin,  was  free  from* 
ftaud.  The  jury  do  not  seem  to  have  erred.  Phillips  on  Insurance, 
313—319. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Morsty  for  the  plaintiffs. 

Eustis^  for  the  defendants. 


Henderson  et  al  v.  Morgan.     lY,  N.  S.  649. 

A  oon?eyanoe,  to  secofre,  at  the  ere  of  bankruptcy,  a  creditor,  to  the  injury  of  others,  is 

frauduUni^  and  will  be  set  aflid& 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court 

The  plaintifi^  state,  the  defendant,  sheriff  of  the  parish,  is  about 
levying  certain  writs,  on  a  lot^heir  property,  pretending  it  belongs  to 
West,  the  person  against  whose  property  these  writs  are  directed. 
They  obtained  a  provisional  injunction. 

The  Answer  averred,  that  the  deed  from  West,  under  whom  the 
plaintiffs  claim,  is  void  against  his  creditor. 

The  bank  of  Louisiana  and  the  syndics  of  the  creditors  of  West 
intervened,  and  prayed  that  the  sale  under  which  the  plaintiffs  claim, 
may  be  annulled  and  set  aside. 

The  plaintiff's  petition  was  dismissed,  and  they  appealed. 

The  statement  of  facts  shows,  that  West's  deed  to  Fort,  the  presi- 
dent of  the  branch  of  the  Bank  of  the  United  States  in  New  Orleans, 
dated  November  21, 1825,  was  accepted  by  the  latter,  at  the  plain- 
tiff's request,  for  the  purpose  of  re-conveying  the  premises  to  them, 
as  some  security  against  their  liability,  as  West's  sureties,  for  a  deftd- 
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cation  of  23,220  dollars,  in  his  account  as  cashier  of  the  branch  bank. 
That  this  was  the  consideration  of  the  conveyances  from  West  to 
Fort,  and  Fort  to  the  plaintiffs.  West  was,  besides,  liable  to  the  bank 
for  another  sum  of  20,000  dollars,  for  which  the  plaintiflFs  were  not 
responsible,  as  he  had  taken  it  before  they  became  his  bondsmen. 
West  then  owed  to  the  Bank  of  Louisiana  10,800  dollars,  to  the  Mis- 
sissippi Marine  and  Fire  Insurance  Company  6800  dollars,  to  Rey- 
nolds, Byrne  &  Co.  6000  dollars,  to  Wilkins  &  Linton  6342  dollars, 
to  the  Bank  of  Orleans  5400  dollars. 

On  the  23d  and  26th  of  October,  1825,  West  fraudulently  took  from 
the  bank  of  which  he  was  cashier,  23,220  dollars.  The  discovery  of 
his  fraudulent  conduct  was  made  on  the  21st  of  November,  1825,  the 
day  on  which  he  executed  the  deed  to  Fort,  and  two  days  after  the 
plaintiffs,  being  responsible  as  West's  sureties,  paid  the  sum  they  were 
bound  for,  and  received  a  conveyance  from  Fort.  West  absconded 
on  the  23d  of  November,  and  on  the  same  day,  after  the  plaintiffs 
had  taken  possession  of  the  premises,  they  were  seized  by  the  defen- 
dant. On  the  same  day,  a  warrant  issued  from  the  district  judge  of 
the  United  States  against  West;  but  he  was  not  taken,  and  his  place 
of  refuge  is  unknown.  George  Johnston  has  been  appointed  the 
syndic  of  his  creditors. 

West's  note  to  the  Bank  of  Orleans  is  of  September  25th,  1825,  at 
sixty  days;  that  to  Reynolds,  Byrne  &  Co.  is  payable  the  1st  of  Jan- 
uary, 1826;  so  is  that  of  Wilkins  &  Linton. 

The  object  of  West,  in  making,  of  Fort  in  receiving,  and  the  plain- 
tiffs in  soliciting,  the  conveyance,  under  which  the  latter  claim,  most 
evidently  was  to  give  and  obtain  a  security,  at  a  time  when  West 
was  evidently  unable  to  discharge  the  debt  he  had  incurred  to  the 
bank  by  his  dishonest  conduct,  and  thus  to  give  his  sureties  a  prefer- 
ence over  his  other  creditors,  whom  he  was  unable  to  pay.  This  the 
law  forbids.  Civil  Code,  1965 — 1981.  Hodge  v.  Morgan,  2  JV:  iS.  61; 
Acts  of  1817,  p.  136,  sect.  24. 

The  plaintiffs'  counsel  urges,  there  is  no  evidence  of  West's  insol- 
vency: his  flight  was  owing  to  the  criminal  process  out  against  him. 
He  relies  on  Pari.  5,  15,  10,  which  gi^s  the  right  to  a  creditor  who 
overtakes  his  debtor  flying,  to  seize  the  property  the  debtor  is  carry- 
ing away,  to  the  amount  of  the  debt,  without  being  bound  to  divide 
it  with  the  other  creditors. 

The  record  shows.  West  owed  very  large  debts,  and  the  anxiety 
of  the  plaintiffs  to  procure  the  deed,  is  some  presumption  that  at  least, 
in  their  opinion,  this  measure  was  necessary  to  their  security:  besides, 
while  such  large  sums  appear  due,  those  who  allege  the  solvency, 
should  show  the  existence  of  property  sufiicient  to  discharge  them. 
Civil  Code,  art.  1980. 

The  law  of  the  Partidas  offers  a  reward  to  the  creditor  who 
arrests  a  debtor  who  flies:  it  authorises  him  to  take,  to  the  amount 
of  his  debt,  the  goods  the  debtor  is  carrying  off  with  him. 

Here  the  plaintiffs  did  not  endeavor  to  arrest  West:  they  seized 
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nothing  he  was  carrying  with  him,  indeed  nothing  that  he  could  carry 
off;  but  they  made  with  him  a  bargain  which  the  law  reproves,  by 
which  they  sought  to  gain  an  advantage  over  their  co-creditors.  The 
district  court  did  not  err  in  disregarding  their  claim. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Chymes  and  Eusiis^  for  the  plaintiffs. 

Livermarey  for  the  defendant. 


Fitz's  Syndic  v.  Hayden.     IV,  N.  S.  653. 

PARISH  Court  of  New  Orleans. 

The  state  court  is  judge  of  the  sufficiency  of  the  sureties  offered, 
on  an  application  to  remove  a  case  to  the  court  of  the  United  States; 
and  the  Supreme  Court  will  not  interfere,  if  that  discretion  be  pro- 
perly exercised 


Littlejohn  v.  Histmsaj.     IV,  N.  S.  655. 

FIRST  District. 

An  agent  who  surrenders  a  note  belonging  to  his  principal,  and 
takes  one  payable,  at  a  distant  day,  to  himself,  and  delays  bringing 
suit  at  maturity,  is  chargeable  wi^  its  amount 
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Gonzales  et  aL  v.  Sanchez  and  Wife.     IV,  N.  S.  657. 

An  ordinance  of  a  Spanish  governor,  in  1770,  of  which  neither  the  original  nor  a  copy 
can  be  had,  requiring  all  sales  of  land  to  be  made  before  a  notary,  when  no  authority 
in  the  governor  is  shown  to  change  the  general  law  of  the  land,  and  when  the  Superior 
Court  of  the  late  territory  refused  to  recognise  it,  will  not  now  be  regarded. 

SECOND  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

In  1777,  the  Spanish  government  granted  the  premises  to  the  father 
of  Mrs.  Sanchez,  and  in  1787,  he  made  a  verbal  sale  of  them  to  An- 
drew Vega,  and  received  the  price;  Andrew  Vega  and  his  son 
Anthony  possessed  and  cultivated  the  premises  in  the  lifetime  of  the 
vendor. 

Andrew  died  soon  after,  and  his  son  continued  in  possession:  and 
in  1789  married  Andrea  Paballico,  now  Mrs.  Gonzales. 

About  this  time  Mrs.  Sanchez's  father  died,  she  then  being  six  or 
seven  years  of  age,  his  wife  having  died  before  him. 

Anthony  and  Andrea  Vega  had  two  children,  viz.  Anthony,  junior, 
(now  deceased,  and  represented  by  his  two  minor  children  Anthony 
and  Mary)  and  Rietta,  now  twenty-two  years  of  age. 

Anthony,  the  father,  kept  possession  and  cultivated  the  premises 
till  his  death,  which  happened  a  few  years  before  1796. 

His  widow,  having  married  Gonzales,  made  an  inventory  of  his 
estate,  on  the  eleventh  of  January,  1796,  in  which  the  premises  were 
included,  and  valued,  with  the  improvements,  at  250  dollars;  the 
estate  of  her  first  husband  was  placed  in  the  hands  of  her  second. 
He  and  her,  and  her  daughter  Rietta  continued  to,  and  still  dwell  on 
the  premises. 

In  1820,  the  present  defendants  brought  suit  against  Gonzales,  for 
the  premises  in  his  possession,  which  they  claimed  as  part  of  the 
estate  of  Mrs.  Sanchez's  father,  in  which  they  succeeded,  (1 1  Martin^ 
207,)  and  obtained  a  writ  of  possession;  and  Mrs.  Gonzales,  as  widow 
of  Anthony  Vega,  senior,  Rietta,  as  his  daughter,  and  the  widow  of 
Anthony  Vega,  junior,  as  tutrix  of  his  two  children,  opposed  the  ex- 
ecution of  the  writ,  and  obtained  an  injunction. 

Sanchez  and  wife,  now  defendants,  in  their  answer  claimed  title; 
and  in  an  amended  one  denied  that  the  present  plaintiffs  had  the 
actual  possession  of  the  premises.  The  injunction  was  dissolved  and 
the  plaintiffs  appealed. 

Our  attention  is  first  drawn  to  a  bill  of  exceptions  taken  to  the 
opinion  of  the  district  judge,  in  rejecting  evidence  of  the  verbal  sale. 
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The  introductiou  of  the  evidence  was  opposed  on  the  second  ground, 
that  by  a  law  of  the  Nueva  Hecapilacionj  9,  17  and  10,  sales  of  real 
estates  are  required  to  be  made  before  a  notary,  and  by  an  ordinance 
of  Unzaga,  a  like  provision  was  introduced,  and  verbal  and  sous  seing 
prive  sales  of  land  are  prohibited. 

The  law  of  the  Recopilacion  cited,  is  avowedly  and  expressly  a 
fiscal  law,  enacted  for  facilitating  the  collection  of  a  duty,  alcavala; 
and  as  the  province  of  Louisiana  was  exempt  from  that  duty,  the 
law  was  never  considered  as  extending  to  it. 

The  ordinance  of  Unzaga*  is  a  document  of  which  neither  the 
original  nor  any  copy  are  npw  extant.  The  powers  of  the  governors 
of  the  Spanish  American  colonies  are  detailed  in  the  I^aws  of  the  Indies; 

*  Of  this  Ordinance,  thus  said  to  have  perished  fVom  the  archives  and  from  private 
oollectjons,  the  Ekiitor  is  happy  to  famish  a  faithful  copy,  for  which  he  is  indebted  to  the 
admirable  library  of  Alfred  Bennen,  E$q»,  of  this  bar,  a  collection  as  to  which  all  the 
enlightened  men  of  oar  state  are  clamorous  in  the  demand  that  the  state  should  purchase 
it,  ond  make  it  the  basis  of  a  noble  state  library. 

Don  Luis  de  Unzaga  et  Amezagro,  Colonel  des  Armies  de  sa  Maje8t6,  son  Intendant  et 
Gouverneur  General  de  cette  Province  de  la  Louisiane. 

Faisons  savoir  que  Texperience  nous  ayant  fait  connaitre  les  differentes  fraudcs  et 
stellions  anz  qaels  sent  sujets  les  ventes,  ^changes,  permutations,  brocantage  et  g^nerale- 
ment  toutes  alienations  des  ndgres  immeubles  et  bien  funds  qui  se  font  et  se  passent 
elandestinement  et  en  haine  de  la  foi  publique,  par  ecriture  simple  et  priv^e,  dont 
proviennent  Tinquietude  des  citoyens,  le  renversement  de  ses  droits  et  la  confusion  dans 
les  tribunauz  pour  administrer  la  justice:  d*un  c6i6  rem^dier  k  un  abus  si  pernicieuz,  et 
d*un  autre  mcttre  cctte  Repnblique  dans  le  bon  ordre  et  gouvernment  k  Pinstor  de  toutes 
les  autres  de  la  domination  de  sa  maje8t6, 

Mandons  et  ordonnons  qu*aucune  personne  de  quelque  quality  et  condition  qu*il 
soit  ne  puisse  dor^navant  vendre,  aligner  ou  accepter  aucuns  esclaves,  habitations, 
maisons,  et  batimens  de  mer,  seulement  que  par  contrats  qui  se  feront  pardevant  an 
ecrivain  public,  les  quels  contrats  et  actes  de  venie  et  alienation  seront  pr^ced^s  d*on 
certificat  de  Panotateur  des  hypothdques  sous  peine  de  declarer  nuUe  et  comme  non 
avenns  tous  autres  actes  qui  se  feront  sous  une  autre  forme,  et  par  lee  acqu<^reurs  oa 
vendeurs  de  n*avoir  rccours  en  droit  sur  les  choses  qu*il8  auront  achetd  ou  venda  ou 
permute,  ni  les  uns  contre  les  autres,  et  sans  pouvoir  en  acqu^rir  une  vraie  et  juste 
possession,  et  sous  peine  en  cas  de  fraudes  contre  uns  et  les  autres  d'dtre  poursuivis  selon 
la  rigueur  do  droit:  comme  r^crivain  et  notaire  qui  abusers  de  la  bonne  fbi  que  le  public 
a  reptise  dans  sa  conduits  et  dans  ses  archives  et  qui  sera  assez  os6  pour  anti-dater  on 
post-dater  les  actes  qui  se  passent  pardevant  lui,  poui*  ce  forfait  sera  declare  indigne  de 
son  omploi  et  sera  condaron^  aux  autres  peines  etablies;  et  oubliant  le  dit  Ecrivain  dans 
ses  actes  le  certificat  d*hypothdque  il  sera  proc^de  contre  lui  suivant  les  circonstances  du 
fait;  et  poor  que  personne  puisse  pr^tondre  cause  d'ignorance,  nous  avons  ordonn^  et 
ordonnons  que  le  present  sera  public  au  bruit  du  tambour,  ct  copies,  autoris^s  par  I'^crivain 
de  gouvernment  public  et  cabildo,  seront  afRches  an  lieux  accoutumes  de  cette  ville,  et 
envoyes  dans  tous  les  postes  d^pendans  de  ce  gouvernment  Donn  den  notre  H6te]  de 
Gouvernment,  le  9  Novembre  1770. 

Luis  db  Unato  Sc  Ambiiato, 

Par  mandement  de  la  SeigneurU. 
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and  from  no  part  of  this  Code  does  it  appear  that  Unzaga  was  vested 
with  authority  to  alter  the  lav  of  the  land  in  this  respect.  By  Par" 
iiday  5y  5,  6,  sales  may  be  in  or  without  writing.  The  governors  of 
Lonisiatia  were,  however,  in  manv  instances,  vested  with  ample 
legislative  powers,  often  given  them  by  the  royal  instructions.  Hence 
when  any  act  of  theirs,  not  ostensibly  within  their  legal  powers,  has 
been  recognised  and  acted  upon  by  courts  of  justice,  this  tribunal  has 
presumed  it  was  authorised  by  the  king's  special  order.  Rogers  v. 
Bresler,  3  Martin^  665. 

Under  the  Spanish  and  territorial  governments,  till  the  adoption  of 
the  Civil  Code,  which  recognises  sales  of  land  under  private  signa- 
tures, such  sales  were  carried  into  effect;  the  law  of  the  Reoopi- 
lacion,  for  the  reasons  given,  not  being  considered  as  applicable  to 
the  country.  As  to  the  ordinance  of  Unzaga,  it  does  not  appear  to 
have  ever  been  considered  of  any  legal  validity,  and  the  Superior 
Court  of  the  late  territory,  in  the  case  of  Phillip  v.  Andr6,  totally 
disregarded  it.  It  is  now  too  late  to  give  it  effect  for  the  first  time, 
to  the  overthrow  of  titles,  hitherto  undisturbed.  We  think  the  judge 
erred  in  rejecting  the  evidence. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  annulled,  avoided  and  reversed,  and  the  case  remanded,  with 
instructions  to  the  district  court  to  admit  the  evidence  of  the  verbal 
sale. 

Derbignj/y  for  the  plaintiffs. 

Workman,  for  the  defendants. 


Akin  d  al.  t).  Mississippi  Marine  and  Fire  Insurance 

Company.     IV,  N.  S.  661. 

The  iDBured  will  recover  on  a  valued  policy,  although  the  invoicD  cost  of  the  goods  be 

below  the  eum  insured. 
If  a  voyage  be  inaured  to  Key  Wt9t  and  the  ifaMn«,  and  the  ahip  unoeceaearily  proceed 

to  the  het  place  first,  this  is  a  deviation. 
Bat  if  she  did  so  through  bad  weather,  and  the  voyage  to  Jtey  West  fail,  a  recovery  will 

be  bad  for  a  total  loss. 

FIRST  District. 
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Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  insured  in  the  defendants'  office  their  goods  on  a 
voyage,  from  New  Orleans  to  Key  West  and  Havana,  on  a  valued 
policy,  to  the  amount  of  5000  dollars.  When  near  Key  West,  the 
vessel  encountered  a  gale,  in  which  a  considerable  part  of  the  cargo 
was  damaged;  and  the  captain  thought  it  necessary  to  proceed  directly 
to  the  Havana,  where  the  flour  was  sold:  and  the  reduction  of  the 
price  on  the  damaged  flour,  and  expenses  induced  the  plaintiffs  to 
abandon  and  claim  the  sum  insured  on  a  total  loss.  They  had  a 
'  judgment,  and  the  defendants  appealed. 

The  points  insisted  on  this  court,  are: 

1.  That  the  plaintifis  had- not  on  board  goods  to  the  amount  of  the 
sum  insured. 

2.  A  deviation. 

3.  That  the  defendants  are  liable  for  a  partial  loss  only,  which' 
they  have  ever  been  ready  to  pay. 

I.  The  defendccnts  admit,  the  plaintiffs  had  on  board  953  barrels 
of  flour,  worth  3613  dollars.  In  Hodgson  v.  Marine  Insurance  Com- 
pany, 5  Cranch,  110,  the  Supreme  Court  of  the  United  States  held, 
that  if  a  ship  was  valued  at  1 0,000  dollars,  and  8000  dollars  insured, 
the  contract  would  not  be  avoided  on  proof  that  she  was  really  worth 
3000  dollars  only.  The  object  of  the  valuation  is,  to  prevent  any 
future  contest,  and  unless  there  be  fraud,  the  party  must  be  bound 
by  a  valuation  he  has  assented  to.  The  price  stated  was  the  cost  of 
the  flour,  which  subsequent  charges  must  have  increased.  A  valua- 
tion, which  would  be  very  high  at  the  beginning  of  the  risk,  may  be 
very  low  in  a  subsequent  period,  when  great  additional  expenses 
have  been  incurred  in  the  transportation  of  it.  Phillips  on  Insurance, 
p.  307. 

II.  It  is  clear,  that  if  the  vessel  had  unnecessarily  proceeded  to  the 
Havana,  without  first  going  to  Key  West,  this  would  be  a  deviation; 
but  in  the  present  case,  the  damages  sustained  by  the  vessel  during 
the  gale,  rendered  it  necessary  to  abandon  the  intended  voyage  to 
Key  West,  at  least  for  the  moment:  the  testimony,  we  think,  fairly 
establishes  this  fact. 

III.  The  plea  that  the  defendants  are  liable  for  a  partial  loss  only, 
and  not  for  a  total  one,  seems  a  waiver  of  the  preceding  means  of 
defence:  for,  if  there  were  fraud  in  the  valuation,  or  a  deviation  in 
the  voyage,  the  insurers  would  not  be  liable  to  any  loss,  partial  or 
total.  The  loss  in  the  present  case,  is  a  total  one,  because  the 
intended  voyage  to  Key  West  has  been  necessarily  abandoned,  and 
has  failed.    Phillips  on  Insurance,  p.  390. 

Lastly,  it  was  urged  in  this  court,  though  not  stated  in  the  pleadings, 
that  flour  is  a  memorandum  article.  There  is  actuallv  a  memo  ran- 
dum  at  the  foot  of  this  policy,  and  flour  is  not  expressly  mentioned  in 
it:  whether  it  be  included  under  the  words, "  all  other  articles  that  are 
perishable  in  their  nature,"  is  a  point  which  we  have  not  thought 
ourselves  at  liberty  to  inquire  into.    It  was  certainly  waived  by  the 
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admission,  that  the  defendants  were  liable  for  a  partial  loss;  which 
may  have  prevented  the  plaintiffs  from  introducing  evidence  of  the 
usage  in  the  port. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

PeircCj  for  the  plaintiflk. 

Livermore,  for  the  defendants. 


Lartigue  et  al.  v.  Duhamel's  Executor.    TV,  N.  S,  664. 

General  ezprcaaions  in  a  will  are  to  be  restrained  by  what  precedes  and  follows  them. 
So,  a  bequest  of  **  1000  dollars,  my  movable  esUte,  plate  and  jewels'*  will  not  entitle  the 
legatee  to  «S  the  movable  or  personal  estate. 

COURT  of  Probates  of  New  Orleans. 

Mahtin,  J.,  delivered  the  opinion  of  the  court 

The  plaintiffs  complain  of  the  judgment  of'  the  court  of  probates, 
which  did  not  allow  to  the  wife  the  whole  personal  estate  of  the 
testatrix. 

The  legacy  under  which  the  claim  arises,  is  in  a  will,  in  the  French 
language,  and  the  expressions  used  are,  <Ma  somme  de  Si 000,  tout 
ce  qui  composera  mon  mobiliery  bijoux  et  argenterie:'^  literally,  a 
sum  of  1000  dollars,  every  thing  that  shall  constitute  my  movable 
effects,  jewels  and  plate. 

The  judge  restrained  the  word  mobilier  to  household  furniture. 
There  is  perhaps  no  expression  in  the  English  language  that  presents 
the  meaning  which  the  word  mobilier  has  in  the  French  language, 
than  movable  effects. 

Either,  abstractedly  taken,  includes  all  the  personal  estate,  as  con- 
tra-distinguished from  the  real;  the  movable  from  the  immovable. 
But,  a  testator's  meaning  must  be  taken  from  all  that  he  has  written; 
not  from  any  single  and  detached  word. 

In  the  present  case,  it  is  impossible  to  conclude  that  the  testatrix 
meant,  under  the  expressione  mon  mobilier^  to  bequeath  her  money, 
jewels  and  plate;  for  she  begins  by  bequeathing  1000  dollars,  then  her 
jewels,  then  her  plate. 

Were  the  words  taken  literally,  the  legatee  would  be  entitled  to  all 
the  personal  estate,  including  money  and  debts,  and  a  thousand  dol- 
larSy  to  be  raised  out  of  the  real. 
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The  French  language  under  the  word  mobilier^  includes  some- 
thing more  thsm  of  meubles  meubianSy  literally  the  household  furni- 
ture; but  our  Code  does  not  recognise  any  other  distinction  than  that 
made  by  the  court  of  probates;  which  we  think  correct.  Civil  Code, 
464—472. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  affirmed,  with  costs. 

TrabttCy  for  the  plaintiffs. 

Moreau  and  Canonge  for  the  defendant. 
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Armor  v.  Cockbum  et  ah    IV,  N.  S.  667. 

Between  creditors,  the  acknowledgment  of  their  solvent  debtor,  \n  prima  facie  evidence  of 

the  deht 
If  the  consig^nor  direct  his  goods  to  be  sold  for  tiie  payment  of  one  of  his  creditors,  and 

the  consignee  promises  the  latter  to  do  so,  the  goods  are  not  liable  to  be  attached  fbr 

another  debt  of  the  consignor. 

PARISH  Court  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court 

This  suit  commenced  by  attachment.  It  presents  two  questions 
for  decision: 

The  first  is,  whether  the  intervening  creditors  have  made  proof  of 
the  debt  due  to  them? 

We  think  they  have.  The  record  shows  the  acknowledgment  of 
the  debtor,  and  that  \s  prima  facie  proof  in  a  contest  between  credi- 
tors, where  the  former  has  not  become  insolvent.  The  answers  of 
the  garnishee3  corroborate  this  acknowledgment. 

The  second  is,  whether  on  the  following  facts  the  interrenors  or 
the  plaintiff  have  the  best  right  to  the  property  attached? 

The  defendant,  it  appears,  was  indebted  to  both;  he  shipped 
twenty-five  bales  of  cotton  in  Alabama,  and  delivered  it  to  one 
Mason,  with  directions  to  sell  the  same  on  his  arrival  in  New  Orleans, 
and  pay  the  proceeds  to  Banks,  Miller  &  Eincaid,  the  intervening 
creditors,  to  extinguish,  as  far  as  they  would  go,  a  debt  he  owed  them. 
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The  cotton,  on  its  arrival,  was  placed  in  the  hands  of  the  intervenors, 
as  agents  for  the  said  Mason.  Before  service  of  the  attachment,  he 
informed  them,  that  he  had  received  the  cotton  from  Cockburn,  on 
the  conditions  already  expressed;  and  that,  in  conformity  with  these 
instructions,  he  would  pay  over  the  proceeds  to  them;  to  which  they 
assented.  The  cotton  was  not  sold  until  after  the  attachment  was 
levied. 

We  think,  that  after  the  promise  made  to  the  interpleaders,  and 
accepted  by  them,  the  cotton  could  not  be  attached.  We  cannot 
distinguish  the  case  from  that  of  Gray  v.  Trafton,  and  we  have  never 
had  occasion  to  doubt  the  soundness  of  the  principle  on  which  that 
cause  was  decided.  The  true  test  in  such  cases  is  this,  that  where 
the  owner  of  the  property  has  lost  all  power  over  it,  and  cannot 
change  its  destination,  the  creditors  cannot  attach;  the  converse  of 
the  rule  being,  that  whenever  the  proprietor  may  sell  and  deliver, 
the  creditor  can  seize.  In  this  case  that  power  was  gone.  After  the 
person,  in  whose  hands  the  cotton  was  placed,  promised  to  pay  the 
intervening  creditors,  he  became  personally  responsible  to  them;  and 
the  owner  could  not,  by  a  change  of  determination,  have  compelled 
him  to  pay  the  money  to  any  other  person.  The  argument  consti- 
tuted what  is  called  a  stipulation  pour  autrui,  and  once  accepted,  by 
those  for  whose  benefit  it  was  made,  it  could  not  be  revoked.  Civil 
Code,  1864;  12  Martin^  702. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed,  with  costs. 

Pieretj  for  the  plainti£f. 

AP  Caleb  and  Byrnes^  for  the  defendants. 


Thomas  tt  al.  v.  Woods  et  al.    IV,  N.  S,  670. 

FIRST  District. 

The  plaintiff  must  fail  if,  instead  of  making  his  case  certain,  he 
only  makes  it  probable. 


Vol.  III.— 37 
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Fisk  V.  Fisk.     IV,  N.  S.  676.* 

A  petition  to  remorc  a  cane  to  the  ooart  of  tbe  United  States  need  not  be  filed  penonally. 
The  party  ia  not  precluded  by  the  acts  of  tbe  attorney,  appointed  by  tbe  ooort  to  defend 
him,  in  hia  absence. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court 

This  case  comes  up  on  an  appeal  taken  from  an  order  of  the  court 
belo\Kr,  transferring  the  cause  to  the  district  court  of  the  United  States. 

The  action  was  commenced  by  attachment,  on  the  12th  of  Febru- 
ary; on  the  14th,  an  attorney  was  appointed  to  defend  the  absent 
debtor,  who  on  the  same  day  applied  to  the  court  and  obtained  a 
delay  of  sixty  days  to  file  his  answer,  and  correspond  with  the  de- 
fendant. 

On  the  7th  of  April,  the  attorney  for  the  absent  debtor  made  an 
application  to  be  allowed  the  further  time  of  thirty  days  to  answer, 
which  application  was  sustained  by  the  court,  but  afterwards  the 
order  granted  on  it  was  set  aside,  on  a  rule  taken  by  the  plaintiff's 
counsel. 

On  the  16th  the  court  directed,  that  the  appointment  of  the  attor- 
ney to  represent  the  absent  debtor  be  rescinded,  and  that  the  defen- 
dant, having  authorised  Messrs.  Watts  and  Lobdell  to  appear  as  his 
attorneys  in  this  case,  they  have  leave  to  appear  as  such. 

They  accordingly  did  so,  and  presented  a  petition  to  remove  the 
cause  to  the  district  court  of  the  United  States  for  Louisiana,  on  the 
ground  that  the  defendant  was  a  citizen  of  Massachusetts,  and  the 
plaintiff  of  Louisiana. 

The  court  directed  it  to  be  transferred  as  prayed  for,  and  the  plain- 
tiff appealed. 

The  correctness  of  the  decision  of  the  judge  a  quo,  is  contested  on 
two  grounds: 

1.  That  this  was  a  plea  in  abatement,  and  that  being  put  in  by  an 
attorney  of  the  court,  its  jurisdiction  was  acknowledged. 

2.  That  the  acts  of  the  attorney  appointed  by  the  court  to  defend 
the  absent  debtor,  amounted  to  an  appearance,  and  that  the  applica- 
tion of  the  defendant  came  too  late. 

I.  The  first  objection,  we  are  clear,  is  untenable:  it  is  drawn  from 
a  system  of  law  which  is  not  ours;  it  has  no  support  in  authority, 
and  the  reasons  on  which  it  is  founded,  give  it  no  recommendation 

•  Decided  in  1825,  but  not  reported  until  1826. 
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with  US.  At  common  law,  the  defendant  must  plead  to  the  jurisdic- 
tion of  the  court  in  propria  persona^  for  he  cannot  plead  by  an  attor- 
ney without  leave  of  the  court  first  had;  which  leave  acknowledges 
the  jurisdiction,  and  this  leave  is  presumed  to  be  obtained,  because 
it  cannot  be  supposed  an  officer  of  the  court  would  put  in  a  plea 
without  its  permission.  1  Bacon's  Ab.  2.  In  point  of  fact,  this  reason 
completely  fails  with  us,  for  no  leave  of  the  court  is  necessary  to 
enable  an  attorney  to  answer.  By  our  law  no  such  exception  is 
made  to  the  power  of  those  who  represent  others  in  court:  it  does 
not  distinguish  between  pleas  of  this  kind  and  any  others.  Partida  3, 
tiL  5,  law  I;  Cur.  Phil,  LUiganteSy p.  Insect.  10. 

II.  The  second  ground  is  not  so  free  from.difficulty:  the  application 
to  remove  is  stricti  Juris.  Each  state  has  a  right  to  declare  what 
shall  amount  to  an  appearance  in  its  courts,  and  if  that  which  was 
done  by  the  attorney  appointed  by  the  court,  is  under  our  law  an 
appearance  by  the  defendant,  the  application  to  remove  came  too 
late.  But  without  a  clear  and  positive  provision,  it  cannot  be  con- 
sidered such,  because  it  would  be  contrary  to  the  truth  of  the  case, 
and  because  it  would  be  concluding  the  defendant's  right  by  an  agent, 
to  whom  he  had  given  no  authority.  In  relation  to  the  point  under 
consideration,  the  adoption  of  such  a  principle  would  in  almost  every 
case  deprive  a  defendant  of  the  privilege  of  removing  his  cause;  and 
this  we  cannot  suppose  the  legislature  of  our  state  contemplated. 
The  act  of  congress,  which  confers  this  right,  prescribes  two  condi- 
tions for  the  exercise  of  it:  First,  that  the  defendant  shall  at  the  time 
of  entering  his  appearance  in  the  state  court,  file  his  petition  to  that 
effect;  and,  Secondly,  offer  good  and  sufficient  security  for  appearing 
in  the  court  to  which  he  prays  a  removal.  Now,  the  attorney  ap- 
pointed to  defend  has  no  authority  to  comply  with  the  last  condition; 
and  if  he  had,  the  cases  are  few  in  which  he  could  find  security. 

The  laws  of  the  United  States  evidently  contemplate  an  appear- 
ance by  the  defendant:  our  act  of  the  assembly  proceeds  on  the  idea, 
that  he  is  absent,  and  has  left  no  person  to  represent  him;  it  there- 
fore appoints  an  attorney  to  watch  over  his  interests.  The  protection 
which  it  thus  affords,  was  intended  for  his  benefit,  and  not  to  prevent 
the  exercise  of  rights  which  either  the  laws  of  the  United  States  or 
of  this  state  conferred  on  him.  Acting  on  this  principle,  we  held  in 
the  case  of  Stockton  et  al.  v.  Nasbuck  et  al,y  that  the  attorney  ap- 
pointed to  defend  an  absent  debtor,  could  not,  by  pleading  to  the 
merits,  waive  the  want  of  citation.  10  Martin^  472;  2  Binney's 
Laws,  United  States,  61,  sect.  12;  1  Martin^  516.  The  giving  bond 
to  the  sherifl^,  was  not  an  appearance  in  court:  and  on  the  whole  we 
are  of  opinion,  the  judgment  of  the  district  court  should  be  affirmed, 
with  costs. 

Maybiuj  for  the  plaintiff. 

Watts  and  Lobdelly  for  the  defendant. 


4S«  SUPREME  COURT. 


WESTERN  DISTRICT,  AUGUST  TERM,  1826. 


Bayon  «.  Towles.    V,  N.  S.  1. 

The  vendee  is  estopped  from  aaeertin^  tbait  the  slave's  habit  of  ranning  away  was  dis- 
eloeed  to  him  as  a  qualified  vice,  whilst  the  deed  contains  an  avennent  that  it  was 
stated  as  an  absolute  vice. 

FIFTH  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  resists  the  payment  of  a  note  he  gave  the  plaintiff 
for  the  price  of  a  slave,  on  the  ground  that  the  sale  ought  to  be  re- 
scinde4,  because  the  slave  was,  at  the  time  of  the  sale,  in  the  know- 
ledge of  the  plaintiff,  addicted  to  robbery  and  stealing,  and  in  the 
habit  of  running  away.  There  was  judgment  against  the  plaintiff: 
he  appealed. 

We  cannot  find  on  the  record  any  proof  of  the  slave  being  addicted 
to  robbery  or  stealing;  but  it  clearly  appears  he  was  in  the  habit  of 
running  away,  in  the  knowledge  of  the  vendor. 

The  bill  of  sale  was  executed  for  the  vendor,  who  resided  at  Don- 
aldsonville,  by  an  agent  of  his,  in  New  Orleans,  and  expressly  states 
the  slave  to  be  sold  as  "a  runaway  and  drunkard.''  But  the  defen- 
dant shows  that  the  plaintiff,  in  Donaldsonville,  represented  to  him 
(with  the  view  to  induce  the  acceptance  of  a  bill  of  sale,  without  a 
warranty  of  the  disposition  to  runaway)  that  the  slave  was  only  in 
the  habit  of  absenting  himself  for  a  short  period,  and  afterwards  re- 
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turning  of  his  own  accord,  and  never  wandered  to  any  great  distance; 
while  said  slave  during  the  time  he  was  in  the  vendor's  possession, 
ran  away  and  wandered  as  far  as  the  Choctaw  nation  of  Indians,  and 
did  not  return  of  his  own  accord,  but  was  seized  and  brought  back. 

This  case  is  endeavored  to  be  assimilated  to  that  of  Macarty  v. 
Bagnieret,  1  Martin^  149,  in  which  the  Superior  Court  of  the  late 
territory  held  that  the  vendor  having  failed  to  disclose  the  disposition 
of  the  slave  to  run  away,  the  clause  of  warranty,  although  formally 
excluded,  was  fraudulently  so,  and  the  vendor  was  liable. 

In  the  present  case,  if  it  appeared  that  the  disposition  to  run  away 
was  clearly  misrepresented,  the  vendor  should  not  recover;  but  it 
does  not  follow,  from  the  circumstance  of  the  representation  at  Don- 
aldsonville,  that  the  defendant  was  led  into  an  error;  for  the  bill  of 
sale  expressly  states  the  slave  to  be  sold  as  <<a  runaway,"  t.  e.  as  one 
with  the  disposition  to  run  away,  which  gives  a  right  to  the  resolution 
of  the  sale-»-not  as  having  the  disposition  to  loiter  around  the  house 
of  his  owner  for  a  while,  and  then  return,  which  the  vendor  called 
petit  niarronage^  "a  small  runaway." 

All  the  oral  representations,  which  preceded  the  contract,  must  be 
merged  in  the  solemn  and  authentic  declaration  contained  in  the  deed 
of  sale,  and  while  by  that  document,  the  vendee  acknowledges  that 
he  was  put  on  his  guard  by  the  positive  declaration  of  the  person  he 
contracted  with,  that  the  slave  sold  was  a  runaway,  in  the  sense  of 
that  expression  which  excluded  any  recompense  on  that  account,  he 
cannot  be  permitted  to  say  he  acted  under  an  impression  received 
from  anterior  conversations  with  the  vendor,  directly  in  contradiction 
with  the  absolute  and  formal  assertions  on  record — which  must  con- 
trol every  anterior  and  verbal  one. 

The  vendor  cannot  be  listened  to,  when  he  asserts  that  the  habit 
of  running  away  was  disclosed  to  him  as  a  qualified  one,  while  he 
has  acknowledged,  under  his  hand,  before  a  notary  and  two  witnesses, 
that  the  vendor  informed  him  of  an  absolute  and  unqualified  running 
away. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  that  the 
plaintiff  recover  the  sum  of  fifteen  hundred  dollars,  with  interest  at 
the  rate  of  five  per  cent,  per  year,  from  the  twenty-third  of  March, 
one  thousand  eight  hundred  and  twenty-two,  until  paid;  and  that 
the  slave,  being  mortgaged,  be  sold  for  this  purpose.  The  defendant 
paying  costs  in  coth  courts. 

Simon  and  Bowen,  for  the  plaintiff. 

Baker  and  Brownsoriy  for  the  defendant. 


37* 
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Marc  r.  Churcli  of  SL  Martins.     V,  N.  S.  5. 

A  churdiwarden  is  an  admissible  witness  in  behalf  of  the  corporation  of  a  charch. 

FIFTH  District 

PoRTEK,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  instituted  by  the  heir  of  the  late  curate  of  the 
parish  of  St.  Martin,  to  recover  a  sum  of  money  alleged  to  be  due  to 
his  deceased  uncle,  for  moneys  paid  and  advanced  for  the  use  of  the 
church  (Fabriqve)  during  his  lifetime.  Annexed  to  the  petition  is 
an  account  liquidated  by  the  churchwardens,  and  signed  by  them. 

The  principal  defence  set  up  in  the  answer,  is  error  in  the  settlement. 
It  is  alleged  that,  according  to  the  tariff  established  by  the  Bishop  of 
Louisiana  in  the  year  1795,  the  ciurates  of  the  parishes  in  the  diocese 
had  a  right  to  receive  a  certain  sum  on  each  interment  made  by  them, 
a  portion  of  which  was  set  apart  for  the  use  of  the  church.  That  the 
late  curate  acted  under  that  tariff,  and  received  a  large  sum  of  money 
to  the  use  of  the  church,  which  he  failed  to  pay  over,  or  to  accoimt 
for  in  the  settlement  made  by  them;  and  that  they  were  ignorant  of 
the  particular  provisions  contained  in  the  tariff  until  after  the  decease 
of  the  ancestor  of  the  plaintiff. 

There  are  two  hills  of  exceptions  on  record  taken  by  the  plaintiff, 
which,  as  he  succeeded  in  the  court  below,  have  not  been  much  relied 
on  in  the  argument  The  decisions  excepted  to,  appear  to  us  correct, 
and  we  proceed  to  examine  one  on  which  the  defendants  have  relied 
as  a  ground  for  sending  the  cause  back  for  a  new  trial. 

On  the  trial,  they  offered  one  of  the  defendants  on  record,  who 
was  churchwarden,  as  a  witness  to  prove  that  the  settlement  was 
made  in  error;  and  that  the  late  curate  had  received  many  sums  of 
money  due  to  the  congregation,  which  were  not  included  in  the 
account  rendered.  The  witness  was  objected  to,  on  the  ground  that 
he  was  a  party  to  the  suit,  and  that  the  law  had  permitted  him  to 
make  proof  in  no  other  way  but  by  interrogatories  on  facts  and  articles. 

The  witness  offered  was  a  nominal,  not  a  real  defendant.  The 
party  contesting  the  demand  was  the  parish  of  St  Martin,  not  those 
whom  they  had  appointed  to  manage  their  affairs,  and  represent  them 
in  court.  The  judgment  could  not  have  affected  the  witness  in  a 
greater  degree  than  any  other  member  of  the  congregation.  The 
reason,  then,  on  which  the  rule  was  established  fails,  and  with  it  the 
rule  itself.  The  expressions  used  in  the  Code,  <<  that  there  shall  be 
no  longer  any  other  mode  of  making  proof  of  a  fact,  by  either  plain- 
tiff or  defendant,  but  by  what  is  called  the  ^'interrogatory  on  facts 
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and  articles,"  were  most  probably  intended  to  exclude  the  decisory 
oath  formerly  known  to  our  law.  But  admitting  them  to  repel  testi- 
mony in  the  shape  it  was  presented  here;  still  they  leave  the  question 
open,  nay,  compel  the  court  to  go  into  the  inquiry,  whether  the  party 
offered  as  a  witness,  be  really  plaintiff  or  defendant. 

The  interest  of  the  churchwarden  in  this  case  did  not  even  extend 
to  the  costs,  and  the  objection  which  would  formerly  have  been  open 
to  him  as  a  member  of  the  corporation  is  removed  by  a  special  act  of 
the  legislature.     3  Mart.  Dig,  182,  no.  5. 

We  have  held,  in  the  case  of  Curtis  v.  Graham,  that  a  co-defendant 
in  an  action  of  trespass,  might  be  sworn  as  a  witness.  The  reasons 
on  which  he  was  held  competent,  are  certainly  quite  distinct  from 
those  which  exist  here.  But  the  case  shows  that  we  did  not  consider 
the  mere  circumstance  of  the  witness  being  a  defendant  on  record, 
prevented  him  from  giving  evidence. 

It  has  been  contended  that  the  case  ought  not  to  be  remanded,  be- 
cause the  proof  offered  could  not  have  availed  the  defendant,  as  no 
legal  obligation  was  shown  on  the  part  of  the  curate,  to  receive  and 
collect  the  moneys  for  the  use  of  the  church-  But  the  answer  expressly 
alleges  that  he  received  moneys  on  account  of  the  church;  and  the 
witness  is  stated  in  the  bill  of  exceptions  to  have  been  offered  to  prove 
that  he  had  so  received  them.  If  this  be  true,  we  are  not  prepared 
to  say,  at  this  stage  of  the  proceedings,  that  the  evidence  could  not 
have  been  of  any  use  to  tlie  defendant 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed:  And  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  cause  be  remanded  to 
the  district  court,  with  directions  not  to  reject  the  witness  mentioned 
in  the  bill  of  exceptions,  because 'he  is  a  defendant  on  record.  And 
it  is  further  ordered,  adjudged  and  decreed,  that  the  appellee  pay  the 
costs  of  this  appeal. 

Simon  and  Brownsouy  for  the  plaintiff 

Bowerij  for  the  defendants. 
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Reels  V.  Knight     V,  N.  S.  9. 

If  in  a  suit  for  partition,  the  defendant  set  op  a  title  in  himself  which  is  alleged  by  the 

plaintiff  to  be  siraalated,  the  coort  of  probates  has  no  jurisdiction  of  the  case. 
And  the  want  of  jurisdiction  beings  ratione  materia  is  not  cured  by  consent. 
An  appellate  court  cannot  give  a  judgment  which  the  court  a  qua  could  not 

FIFTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  commenced  in  the  court  of  probates  to  obtain  a 
partition  of  the  estate  of  the  mother  of  the  plaintiff  and  defendant. 
The  defendant  set  up  title  to  himself  in  the  premises,  and  the  plain- 
tiff alleged  that  the  sale  was  simulated  and  fraudulent. 

No  plea  was  put  in  to  the  jurisdiction,  the  cause  was  tried  on  its 
merits,  and  judgment  given  for  the  defendant.  The  plaintiff  appealed 
to  the  district  court,  where  the  case  was  submitted  to  a  jury,  who  found 
a  verdict  in  his  favor,  and  from  the  judgment  rendered  thereon  the 
defendant  appealed. 

The  court  of  probates  had  no  jurisdiction  of  a  case  like  this.  The 
question  was  title,  of  which  the  ordinary  tribunals  could  alone  take 
cognisance.  This  has  been  expressly  decided  in  the  following  cases, 
and  it  is  not  necessary  to  repeat  the  reasoning  on  which  they  are 
founded.  William  v.  Spencer  c/  cr/.:  Harris*  Tutor  v.  M*  Kee  et  a/.; 
and  Donalson  et.  aL  v.  Dorsey  et  a/,;  4  N.  S,  77 y  487,  509. 

The  first  case  was  precisely  that  before  the  court,  and  it  too  was 
an  appeal  to  the  district  court.  It  was  there  contended  that  as  the 
latter  tribunal  had  original  jurisdiction  of  the  cause,  it  was  well  seised 
of  it,  in  its  appellate  capacity.  But  we  were  of  opinion  that  this  cir- 
cumstance did  not  cure  the  defect,  because  the  appellate  court  never 
can  give  a  judgment,  which  the  court  a  qua  could  not. 

The  objection  being  to  the  want  of  jurisdiction  ratione  materiw, 
consent  did  not  cure  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  be  annulled,  avoided  and  reversed,  and  it  is  further 
ordered,  adjudged  and  decreed,  that  the  petition  be  dismissed  with 
costs. 

Ogden  and  Brownson,  for  the  plaintiff. 

Batven  and  Baker,  for  the  defendant. 
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Rawle  V.  Fennessey.     V,  N.  S.  II. 

The  ooooael  for  the  absoDt  heira  needs  not  any  ipecific  authority  to  institute  a  loit, 

under  the  1207th  article  of  the  Looitiana  Code.* 

FIFTH  District 

PoBTER,  J.,  delivered  the  opinion  of  the  court. 

The  1207th  article  of  the  new  code  provides,  "that  if  in  the  inter- 
val between  the  opening  of  the  succession,  and  the  appointment  of 
the  curator,  there  are  many  conservatory  acts  to  be  performed  or  suit9 
to  be  instituted,  the  delay  of  which  may  injure  the  succession,  the 
eounsel  for  the  absent  heirs  shall  be  authorised  to  perform  such  acts 
or  institute  such  suits  before  any  court,  on  proving  his  appointment 
by  the  certificate  thereof  under  the  seal  of  the  court  which  has 
appointed  him." 

The  construction  given  by  the  judge  a  quo  to  this  article  has  pro- 
duced the  present  appeal. 

The  plaintiff  states  himself  attorney  for  the  absent  heirs  of  a  suc- 
cession, avers  that  a  sum  is  due  it  by  the  defendant,  and  that  further 
delay  in  collecting  it  might  endanger  the  loss  of  the  debt 

The  defendant  pleaded  various  exceptions;  none  of  them  require 
particular  notice  except  the  4th  and  7th,  which  state,  that  the  suit 
should  have  been  brought  in  the  name  of  the  curator  of  the  vacant 
estate,  and  that  the  plaintiff  had  not  prayed  and  obtained  leave  to 
institute  and  maintain  this  action  as  counsel  for  the  absent  heirs. 

The  judge  a  quo  considered  this  objection  as  fatal,  and  dismissed 
the  suit.  In  the  opinion  delivered,  he  has  not  stated  the  reasons  for 
eoming  to  this  conclusion.  We  have  considered  the  subject  atten- 
tively and  are  imable  to  agree  with  him.  The  phraseology  of  the 
article  is  not  clear  and  explicit,  it  is,  therefore,  the  duty  of  the  court  to 
seek  for  the  meaning  of  the  legislature  in  the  motives  which  we 
must  suppose  produced  the  enactment,  and  to  give  that  construction 
which  wik  best  promote  the  remedy  intended  to  be  conferred. 

The  reasons  which  we  must  suppose  influenced  the  legislature, 
were  the  necessity  of  the  attorney  for  the  absent  heirs,  or  some  other 
person,  acting  in  csises  where  delay  might  occasion  a  loss  to  the  suc- 
cession. By  compelling  them  to  produce  the  proof  and  obtain  an 
authorisation  for  each  particular  suit,  the  conservatory  objects  con- 

*  The  appeUation,  Civil  Code,  is  to  be  anderstood  ai  rigforonsly  applying  to  that  of 
1808;  the  work  now  in  authority,  being  the  result  of  the  former  system  as  transformed 
bf  amendment,  is  always  to  be  known  as  the  Lomitiana  Code, 
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templated  by  the  remedy  given,  would  in  many  instances  be  defeated. 
Nor  would  the  defendant  be  in  any  respect,  that  we  can  discover,  pro- 
tected or  benefited,  by  requiring  this  formality  to  precede  the  suit; 
for  if  justice  be  his  object,  it  is  better  he  should  meet  the  plaintiff  at 
once  in  the  principal  suit,  on  the  grounds  on  which  he  asserts  a  right 
to  sue,  than  be  obliged  to  contest  an  authority  which  has  already'been 
sanctioned  by  the  court. 

We  understand  the  expressions  "  he  shall  be  authorised  to  sue,'' 
equivalent  to;  he  shall  have  the  power  to  sue.  The  language  used  in 
the  article  is,  verbatim,  that  used  in  the  31st  section  of  the  act  in 
relation  to  insolvent  debtors:  and  we  are  not  aware  that  a  special 
authorisation  has  been  held  necessary  for  the  syndics  to  release  the 
mortgages  existing  on  the  property  of  the  ceding  debtor.  Acts  of 
1817,  sect.  31. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  it  is 
further  ordered,  adjudged  and  decreed,  that  the  case  be  remanded  to 
be  proceeded  in  according  to  law,  and  that  the  appellee  pay  the  costs 
of  the  appeal. 

/.  L,  Baker  and  J,  Bakery  for  the  plaintiff. 

Markham  and  Fennessey  in  propria  persona,  for  the  defendant. 


Perry  v.  Gerbeau  and  Wife,     V,  N.  S.  14. 

The  attorney  in  fact  to  whom  the  plaintiff  had  endorsed  a  note  for  collection,  may  be 

permitted  to  strike  out  the  endorsement,  at  the  trial. 
Evidence  of  the  admissions  of  the  party  is  of  the  most  dangeroas  kind. 
A  wife  is  not  bound  by  a  note  czecated  jointly  and  severally  with  her  husband,  on  a  con« 

tract  which  did  not  turn  to  her  advantage. 

FIFTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  defendants  in  the  original  answer,  pleaded  the  general  issue, 
and  afterwards,  with  leave  of  the  court,  a  plea  by  which  they  averred 
"  that  a  partnership  for  the  purchase  of  cotton  existed  between  one  of 
them  and  the  plaintiff,  in  the  years  1818  and  1819:  that  they  were  to 
share  the  profits  and  losses  equally,  and  that  a  loss  was  sustained  in 
purchasing  and  selling  this  cotton,  to  the  amount  of  2400  dollars,  one 
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half  of  which  sum  should  be  taken  as  an  offset  against  the  claim  set 
up  in  the  petition. 

The  first  question  necessary  to  be  decided  arises  out  of  an  endorse- 
ment made  on  the  note  by  the  petitioner  previous  to  the  institution  of 
the  suit,  and  existing  on  it  at  the  time  of  the  trial. 

On  offering  it  in  evidence  the  defendants  objected  that  as  the 
petitioner,  who  was  payee,  had  endorsed  it  over  to  his  attorney  in 
the  present  case,  U  could  not  be  received  in  evidence,  the  legal  title 
being  vested  in  another 

The  counsel  for  the  plaintiff  then  applied  to  the  court  for  leave  to 
strike  out  the  endorsement,  which  leave  was  granted.  The  defen* 
dants  excepted  to  the  decision . 

In  the  bill  of  exceptions  it  is  stated  by  the  judge,  that  he  granted 
the  permission  prayed  for,  because  the  plaintiff's  attorney  was  the 
endorsee. 

It  is  certainly  a  well  established  principle  of  law,  that  actions  can 
only  be  maintained  on  notes  or  obligations  by  those  in  whom  the 
legal  title  is  vested.  This  has  been  admitted  in  argument:  and  it  has 
also  been  conceded  that  the  apparent  legal  title  was  not  in  the  plain- 
tiff at  the  time  the  suit  was  instituted,  but  it  was  urged  that  in  point 
of  fact  the  real  interest  in  the  note  always  was  in  the  payee;  and  that 
proof  of  these  facts  could  be,  and  was  given,  at  the  time  of  the  trial. 

If  it  followed  that,  in  all  cases,  the  legal  interest  in  a  note  was 
vested  in  the  person  to  whom  it  was  endorsed,  or  to  whom,  by  its 
terms,  it  was  made  payable — then,  perhaps,  the  objection  taken  by 
the  defendants,  would  be  valid.  But,  in  many  instances,  these  facts 
only  afford  prima  facie  evidence  of  the  legal  interest.  In  the  case  of 
an  endorser  who,  on  the  failure  of  the  maker  of  a  note,  or  the  acceptor 
of  a  bill,  has  been  obliged  to  take  it  up;  it  is  plain  that  although  his 
name  still  remains  on  the  bill,  yet,  by  the  fact  of  payment,  the  legal 
right  to  it  is  revested  in  him — and  that,  on  producing  the  note  and 
proving  this  payment,  he  can  recover  on  it.  So,  where  the  drawer 
has  been  obliged  to  pay  the  amount  of  a  bill  of  exchange  to  the  payee, 
in  consequence  of  the  acceptor's  failing  to  discharge  it.  And  in  the 
latter  case  it  surely  would  not  be  necessary  to  strike  out  the  name  of 
the  payee  in  order  to  maintain  the  action.  To  require  such  a  formal- 
ity would  indeed  be  inconsistent  with  the  allegation  necessary  to 
enable  the  drawer  to  recover  from  the  acceptor. 

Being  satisfied,  therefore,  that  the  fact  of  the  endorsement  remain- 
ing on  the  bill,  was  not  conclusive  evidence  that  the  right  was  out  of 
the  petitioner,  we  think  the  court  did  not  err  in  permitting  the  person 
to  whom  it  was  endorsed,  to  prove  that  he  had  no  title  to  the  note; 
and  certainly  he  could  not  have  given  better  evidence  of  this  fact,  than 
by  first  suing  in  the  name  of  the  endorser,  and  then  striking  out  the 
endorsement. 

There  is  nothing  in  what  has  been  just  said  which  has  a  tendency 
to  shake  the  doctrine  established  in  the  cases  of  Thompson  v.  Flower 
et  al.j  and  Kobson  v.  Early.    In  neither  of  them  did  there  appear 
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any  evidence  of  right  to  the  instrument  sued  on,  but  that  which 
resulted  from  the  possession  of  it.  In  the  latter  case,  it  was  the 
endorser,  and  not  as  here  the  endorsee,  who  offered  to  strike  out  the 
endorsement.  The  expressions  used  in  the  case  of  Moore  v.  Max- 
well, must  be  understood  in  relation  to  the  case  then  before  the  court. 
The  whole  opinion  is  predicated  on  the  want  of  evidence  to  show  the 
plaintiff  had  any  interest  in  the  note.     1  K  S.  301,  373;  2  Ibid.  249. 

The  second  question  which  the  cause  presents,  also  arises  on  a  bill 
of  exceptions.  The  defendants  offered  to  prove,  at  the  time  the  mort- 
gage was  executed,  an  admission  had  been  made  by  the  plaintiff,  that 
there  were  losses  on  the  partnership  which  had  existed  between  the 
parties,  for  the  purchase  of  cotton,  to  the  amount  of  1600  dollars,  for 
which  the  petitioner  had  promised  to  send  one  of  the  defendants  goods. 
This  evidence  was  objected  to,  and  rejected  by  the  court. 

The  claim  set  up  in  the  answer,  was  one  in  reconvention,  and  was 
too  general.  Such  demands  should  have  the  same  certainty  as  a 
petition.  The  evidence  offered  was  to  prove  a  distinct  contract  to 
send  goods,  of  which  no  intimation  was  given  by  the  pleadings;  and 
it  was  attempted  to  be  proved  by  the  most  dangerous  *  of  all  evidence^ 
parol  proof  of  the  admissions  of  the  party. 

We  think,  therefore,  the  judge  did  not  err  in  rejecting  the  testimony, 
but  he  erred  in  giving  judgment  against  the  wife,  as,  by  the  evidence 
introduced  by  the  plaintiff  himself,  it  appears  she  was  not  bound  by 
the  contract.  Wives  are  not  responsible  for  the  agreements  which 
they  enter  into  jointly,  or  jointly  and  severally,  with  their  husbands, 
unless  it  is  shown  they  have  renounced  those  laws  made  for  their 
protection,  or  that  the  contract  has  been  profitable  to  them.  7  Mar- 
tiny  465;  4  K  S.  388,  230. 

As  it  is  possible  the  husband  may  have  a  claim  against  the  plain- 
tiff, for  the  losses  sustained  by  the  partnership,  we  ^all  reserve  him 
his  right  to  enforce  it  in  a  separate  action. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of,  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  plaintiffs  do  recover  of 
the  defendant,  Joseph  Gerbeau,  the  sum  of  two  thousand  eight  hun- 
dred and  forty-two  doUarsand  fifteen  cents,  with  three  per  cent,  interest 
from  the  25th  of  August  182 1,  until  paid,  and  costs  in  the  court  below, 
those  of  appeal  to  be  borne  by  the  appellee.  And  it  is  further  ordered, 
adjudged  and  decreed,  that  the  mortgaged  premises  be  seized  and  sold 
to  satisfy  the  judgment  rendered  in  the  case;  and  that  nothing  con- 
tained in  this  decree  shall  affect  the  right  of  the  defendant,  J.  Gerbeau, 
to  hereafter  enforce  any  claim  for  losses  sustained  by  the  partnership 
set  forth  in  the  annexed  answer  filed  in  the  case. 

BrownsoHy  for  the  plaintiff. 

Simon  and  Fennessey^  for  the  defendants. 

*  By  dangtroM  the  coort  is  aappoBod  to  mean  moit  likely  to  mielead. 
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Carlin  v.  Dumartrait  et  al.    lY,  N.  S,  20. 

FIFTH  District. 

The  transfer  of  a  debt  vests  only  an  inchoate  right  in  the  assignee, 
and,  until  notice  to  the  debtor,  any  creditor  of  the  assignor  might 
pursue  it.    Civil  Code,  368,  art  128. 


Ozanne  v.  Delille.     V,  N.  S.  21. 

A 

COURT  of  Probates  of  the  Parish  of  St.  Martins. 

On  an  application  to  dismiss  a  tutor,  evidence  may  be  given  of  his 
incorrect  conduct  in  transactions  with  other  persons,  when  they  have 
been  specifically  stated  in  the  complaint. 

He  cannot  be  allowed  to  show  that  the  petitioner  (who  does  not 
solicit  the  tutorship)  lives  with  a  woman  of  color. 

On  a  charge  of  bad  morals  in  the  tutor  and  of  such  neglect  as  en- 
dangers the  minor's  property,  evidence  cannot  be  given  of  the  neglect 
of  their  education. 

It  is  not  a  good  ground  for  the  removal  of  the  natural  tutor,  that 
he  failed  to  make  an  inventory  in  ten  days  after  his  appointment. 

Neither  is  his  insolvency  before  his  appointment,  a  cause  of 
removal. 


Vol.  ni.— 38 
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Golisoulin's  Htirs  v.  Brasfaear!     V,  N.  S'.  33, 

A  party  who  obtained  the  governor*!  order  to  be  pat  in  porseesion  of  meant  land,  in 
1783,  bu(  does  not  appear  to  have  taken  it,  cannot  evict  one  who  obtained  «  eimilar 
order  in  1802,  and  is  in  poeaession  under  it 

FIFTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  claim  a  tract  of  land  in  possession  of  the  defendant^ 
who  pleads  title  to  it  in  himself. 

Both  parties  assert  a  right  to  the  premises  in  virtue  of  orders  of 
survey  issued  by  the  Spanish  government,  and  since  confirmed  by  the 
commissioners  of  the  United  States.  The  locus  in  quo  is  admitted 
to  be  the  same. 

That  of  the  plaintiff  is  eld^t  .It  is.d4(ed.in  the  yeat  1783.  The 
petitioners  in  their  requele  state,  that  the  island  which  they  solicit 
is  situated  about  four  leagues  to  the  west  of  the  mouth  of  the  river 
ChaJ(falaya,  an(^  that  they  wish  to.  obtain,  a  title  in  order  that  they 
may' forth  an  establishment,  to  supply  the  capital  in  case  of  need  with 
pork  and  bacon. 

The  commandant  of  Attakapas  certifies,  that  the  land  solicited  is 
of  no  value,  except  for  the  objects  mentioned  in  the  requete.  The 
governor  directs  the  surveyor  general,  to  place  the  petitioners  on  the 
land  solicited,  conformably  to  their  memorial. 

From  the  issuing  of  this  order  of  survey  up  to  the  time  of  applying 
for  the  commissioner's  certificate, in  the  year  1816,  it  does  not  appear 
that  the  plaintiffs  or  those  under  whom  they  claim,  ever  exercised 
any  acts  of  ownership  over  the  land  in  question.  They  never  placed 
slaves  or  hogs  on  it,  as  they  stated  in  the  petitfon  they  would  do: 
nor  ever  paid  taxes  on  it  as  making  a  part  of  their  property.  An 
attempt  was  made  on  the  trial  to  prove  they  had  complied  with  the 
engagement  contained  in  their  requeie,  but  the  evidence  wholly  fails 
to  establish  it. 

The  title  of  the  defendant  is  founded  on  an  order  of  survey,  dated 
in  the  year  IS20.  An  actual  survey  of  the  premises  was  made.  Ao 
actual  settlement  took  place,  and  with  the  exception  of  three  or  four 
years*  absence,  during  which  time  taxes  were  regularly  paid,  the  land 
has  been  inhabited  up  to  the  commencement  of  this  suit. 

The  government  of  the  United  States  have  relinquished  their  title 
to  both,  and  the  parties  so  far  as  their  rights  may  depend  on  any 
sanction  from  that  source,  stand  with  equal  pretensions  before  the 
court.     They  are  therefore  both  thrown  back  on  their  titles,  under 
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the  former  government.  If  these  titles  were  complete  grants,  their 
date  would  decide  the  question,  for  the  title  having  once  passed  from 
the  sovereign  to  the  subject,  he  could  not  grant  it  to  another.  But 
the  orders  of  survey  on  which  each  of  the  parties  claim,  left  the  title 
ordominjoaof  the  soil  vested,  in  the  goveroment.  They  furnished 
an  equitable  right  to  those  in  whose  favor  they  issued,  to  demand  a 
title  of  the  grantor,  but  nothing  more;  a  reference  to  the  various 
negotiations  made  by  the  Spanish  authorities  during  the  lim&  Lou- 
isiana was  possessed  by  that  government,  we  think  dearly  «hows, 
that  the  dominion  of  the  sqil  was  not  to  be  considered  as  vested  in 
the  person  applying  for  land,  until,  the  grant  issued.  The  government 
of  the  United  States  when  they  took  possession  of  the  country,  by 
requiring  all  those  who  had  inchoate  titles  to  present  them  for 
approval,  showed  that  they  considered  they  required  confirmation 
and  a  patent  to  vest  the  title. 

As  therefore  the  legal  title  was  not  vested  in  either  plaintiff  or 
defendant  under  the  former  government,  their  rights  must  be  decided 
by  ascertaining  which  of  them  had  the  strongest  equitable  one,  or  in 
other  words,whichofthem,according  to  the  laws,  usages  and  customs 
prevailing  while  that  government  had  possession  of  Louisiana,  would 
have  had  the  best  right  to  the  premises^ 

We  think  there  cannot  be  a  doubt  the  defendants  would.  The 
policy  of  the  Spanish  government,  as  is  well  known,  was  to  invite 
emigration  and  promote  the  settlement  of  the  country.  All  the  general 
regulations  in  relation  to  land  in  the  province,  and  almost  every  order 
of  survey  they  issued,  proves  that  the  motives  just  mentioned  were 
the  ruling  ones.  Repeated  proclamations  of  the  governors  declared 
all  orders  of  survey  null,  the  land  conceded  in  which,  was  not  settled 
within  a  limited  time.  The  plaintiff's  pretensions  tried  by  this  test 
are  entirely  defective.  In  1783  their  ancestor  applied  for  the  land, 
and  held  out  to  the  government  as  an  inducement  to  grant  it,  that  it 
was  unfit  for  any  other  purpose  but  that  of  raising  hogs,  and  that  if 
given  to  him  he  would  proceed  to  place  slaves  and  swine  there  to 
succor  the  capital  with  meat  of  that  kind.  During  the  space  of 
nineteen  years  that  had  elapsed  from  the  granting  this  order  of  survey 
until  the  issuing  the  second,  he  failed  to  comply  with  the  promise. 
It  was  not  surveyed,  nor  settled,  nor  even  taxes  paid  on  it.  Under 
such  ci;cumstances,  as  there  was  no  legal  obligation  on  the  part  of 
the  government  to  issue  a  grant  for  the  land,  we  are  satisfied  there 
was  no  moral  one.  And  we  are  of  opinion  that,  if  the  parties  now 
before  us  were  each  claiming  a  title  from  the  Spanish  government  ' 
had  it  remained  here,  and  contesting  the  validity  of  each  other's  pre- 
tensions, the  title  of  the  defendant  would  prevail. 

This  opinion  renders  it  unnecessary  to  examine  the  question  of 
prescription. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  afiirmed,  with  costs. 

Simon  and  Baker,  for  the  plaintiffs. 

Brownaon,  for  the  defendant. 
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Dumartrait  »•  Deblanc  and  Wife.     IV,  N.  S.  38. 

FIFTH  District. 

A  wife  cannot  offer  to  prove,  without  having  pleaded,  that  the 
note  was  given  for  a  debt  of  her  husband  and  not  for  her  benefit. 
No  issue  is  to  be  tried,  which  is  not  presented  by  the  pleadings. 


Garland  v.  Lockett.     V,  N.  S.  40. 

FIFTH  District. 

The  attorney  in  fact  of  absent  heirs  may  maintain  an  action  in  his 
own  name  on  a  note  he  received  in  settling  their  claim  against  the 
maker. 

The  past  use  of  money  is  a  good  consideration  to  support  a  pro- 
mise to  pay  interest. 

The  use  of  the  money  forms  a  good  consideration  for  such  pro- 
mise. This  contract  is  called  in  our  \aw  constilviaspecunix.  See 
FoihieVy  Oblig.  part  2,  cap,  6,  sect.  9,  Constitute  Pecuniae^  no.  3  and 
8.    Also,  2  Blackstone,  p.  446. 
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Debaillen  v.  Ponsony.     V,  N.  S.  42. 

COURT  of  Probates  of  St.  Landry. 

An  appeal  lies  from  the  refusal  to  set  aside  a  writ  of  sequestration. 
It  cannot  issue  on  an  affidavit  that  the  defendant  intends  to  remove 
bis  property  out  of  the  parish. 

The  term  jurisdiction  of  a  court  in  relation  to  place,  means  the 
limits  within  which  its  original  process  extends,  not  where  its  writ  of 
execution  may  run. 


Stille  V.  Brownson.     V,  N.  S.  48, 

FIRST  District. 

This  case  was  declared  not  to  be  distinguishable  from  that  of  Abat 
V.  Casteres,  3  N,  S.  220;  in  which,  it  was  heldy  that  the  purchaser  at 
a  sheriff's  sale  cannot  refuse  payment  on  the  ground  he  acquired  no 
title,  unless  he  shows  he  was  evicted.  See,  also.  Tabor  v,  Johnson 
ei  al.,  Ibid.  674. 


Day  and  Wife  v.  Thibodeau.     V,  N.  S.  48. 

FIFTH  District. 

A  will,  valid  and  legal,  according  to  the  law  of  the  place  in  which 
it  was  made,  vests  the  property  bequeathed  in  the  legatee. 

38* 
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Skillman  and  Wife  v.  Lacy.     V,  N.  S.  50. 

The  coort  of  probates  is  not  without  a  jurisdiction  ratione  materia  in  a  ease  in  which 

some  of  the  dcfbudants  are  minors  and  some  mnjors. 
The  issue  of  a  niortgoged  female  slave,  born  aflef  a  sale  by  the  mortgagor,  are  in  the 

bands  of  the  vendee  unaffected  by  the  mortgage. 

COURT  of  Probates  of  the  Parish  of  St.  Mary. 

« 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  taken  by  the  heirs  of  ihe  original  defendant,  who 
died  since  the  judgment  rendered  in  a  suit  against  him,  from  a  judg- 
ment given  in  the  court  above  stated,  against  them  in  their  capacity 
as  heirs,  which  decreed  the  original  judgment  to  be  executed. 

The  tirst  objection  to  the  proceedings  of  the  plaintiffs,  is  a  plea  to 
the  jurisdition  of  the  court  of  probates,  which  comes  rather  ungfa- 
cipusly  from  the  defendants,  as  they  had  succeeded  in  a  plea  of  the 
kind  before  the  district  court,  in  consequence  of  which,  the  present 
suit  was  commenced  before  the  court  of  probates.  We  are  of  opinion 
that  the  latter  court  is  not  wholly  without  jurisdiction  ra/ione  ma- 
teriXyB,nd  although  some  of  the  defendants  might  possibly  have  been 
stied  before  the  tribunals  of  ordinary  jtirisdiction,  yet  as  part  of  them 
are  minors  the  whole  affair  was  well  submitted  to  the  probate  court, 
more  especially  as  to  a  mortgage  on  property  of  their  ancestor. 

Another  objection  is  found  on  the  record  to  rendering  the  original 
judgment  executory,  on  account  of  uncertainty.  We  however  believe 
it  to  be  sufficiently  certain  to  authorise  the  seizure  of  the  mortgaged 
j)roperty,  being  clear  and  explicit  to  the  amount  of  3000  dollars. 

Having  thus  disposed  of  these  preliminary  difficulties,  we  proceed 
to  examine  the  errors  complained  of  by  the  appellant  in  the  judgment 
rendered  by  the  court  below.  The  property  on  which  the  tacit  mort- 
gage of  the  plaintiffs  existed  was  two  slaves,  one  of  whom  is  a  female. 
They  were  sold  and  delivered  into  the  possession  of  the  ancestor  of 
the  defendants  by  the  legal  owner, against  whom  the  mortgage  which 
affected  them  was  raised  by  operation  of  law.  After  the  sale  and 
transfer  above  stated,  the  female  slave  had  several  children,  who  by 
order  of  the  court  of  probates  have  been  seized,  with  the  mother,  and 
directed  to  be  sold  to  satisfy  the  plaintiffs' demand.  1'his  part  of  the 
judgment,  the  defendants  allege  to  be  erroneous,  and  insist,  that  how- 
ever well  established  the  general  principle  of  law  may  be,  that  the 
fruits  of  mortgaged  property  are  subjected  to  the  mortgage  while  in 
the  hands  of  the  mortgagor;  they  cease  to  be  subject  to  that  bond  or 
lien,  when  they  accrue  after  a  regular  transfer  of  the  original  property 
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to  a  bona  fide  purchaser  and  possessor.  The  doctrine  thus  assumed 
by  the  counsel  for  the  appellants  is,  in  our  opinion,  fully  supported 
by  the  authorities  which  they  cite.  See  iJu,  Phi,  ver.  Hypofeca  and 
R.  D.  B.  20, 1,  291.  But  it  is  contended  on  the  part  of  the  plaintiffs, 
that  as  some  of  those  children,  if  not  all,  were  born  since  the  com- 
mencement of  the  suit  against  Lacy  the  ancestor,  he  and  his  heirs 
have  been,  ever  since  that  period,  possessors  in  bad  faith  and  are 
therefore  bound  to  suffer  the  fruits  or  offspring  of  the  slave,  to  be  sold 
for  their  benefit.  We  are,  however,  of  opinion,  that  a  possessor  under 
a  legal  title,  in  good  faith,  does  not  lose  the  advantage  of  such  good 
faith  until  an  order  of  a  competent  tribunal  compels  him  to  surrender 
to  some  equitable  claim  or  lien,  the  property  by  him  thus  legally  held. 
According  to  the  laws  above  cited,  the  children  of  the  female  slave, 
being  born  whilst  the  mother  was  in  the  possession  of  the  ancestor  of 
the  plaintiffs,  they  became  his  property  in  clear  and  absolute  owner- 
ship, unencumbered  by  the  tacit  mortgage  of  the  appellees;  and  we 
have  been  unable  to  discover  any  facts  in  the  record  which  in  any 
manner  infringe  this  absolute  right  acquired  by  the  father,  and  which 
has  descended  to  his  children. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  court  of  probates  be  avoided,  reversed  and  annulled:  and  it  is 
further  ordered,  adjudged  and  decreed,  that  the  order  of  seizure  and 
sale,  which  is  hereby  granted,  be  restrained  to  the  property  or  slaves 
who  were  affected  by  the  mortgage  of  the  plaintiffs,  whilst  they  were 
in  the  hands  of  Haney,  the  vendor  to  Lacy,  and  it  is  further  ordered, 
adjudged  and  decreed,  that  the  appellees  pay  the  costs  of  this  appeal. 

Simon  and  Bowen,  for  the  plaintiffs. 

Baker  and  Brownson,  for  the  defendant. 


Sprigg  V.  Boissier  and  Wife.     V,  N.  S.  54, 

The  wife  ie  not  bound  by  a  note  ezecated  jointly  with  her  husband,  even  in  the  handft  of 
an  endorsee:  and  whon  it  was  given  for  property,  liought  by  the  bosband  during  the 
marriage. 

FIFTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 
This  action  was  instituted  by  the  endorsee  of  a  promissory  note^ 
against  the  defendants,  makers  thereof. 
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There  was  judgment  in  the  district  court  against  the  husband  and 
in  favor  of  the  wife.  The  plaintiff  appealed,  and  has  complained  of 
that  part  of  it,  which  exonerated  the  latter  from  responsibility. 

The  note  is  in  the  usual  form  of  negotiable  paper;  it  is  joint  and 
several,  and  it  is  shown  by  the  evidence,  that  it  was  given  in  pay«» 
ment  of  property  purchased  by  the  husband. 

The  contract,  therefore,  did  not  bind  the  wife;  she  was  in  reality 
nothing  but  surety,  and  we  have  held  that  the  prohibition  against 
her  entering  into  such  contract,  could  not  be  avoided,  by  giving  to 
the  agreement  the  form  of  an  obligation  in  solido.  Banks  v.  Trudeau, 
2  a:  6:  29. 

But  the  appellant  urges,  that  this  contract  must  be  as  binding  on 
the  wife,  as  if  she  was  named  vendee  in  the  act  of  sale  of  the  property 
for  which  the  note  was  given.  "  Because  whether  the  act  of  sale  be 
made  to  the  husband  alone,  or  to  the  wife,  or  to  them  jointly,  the 
effect  is  the  same  if  it  results  to  their  common  benefit.'' 

It  is  true  the  benefits  of  a  purchase  made  by  the  husband  may  be 
shared  by  the  wife,  but  it  is  not  true  that  she  becomes  the  owner  of 
the  property,  for  he  may  sell  it,  exchange  it,  or  even  give  it  away 
without  her  consent.  Had  her  name  been  inserted  in  the  act  of  sale 
she  would  have  held  the  one  half  of  the  land,  in  her  own  right.  It 
could  not  have  been  alienated  without  her  consent,  and  without  the 
pursuance  of  those  formalities  which  the  law  has  established  for  her 
protection.  There  is  no  ground  for  assimilating  the  two  contracts, 
and  we  are  quite  clear,  that  the  agreement  entered  into  in  this  case 
did  not  bind  the  wife. 

The  appellant,  however,  insists  that  though  this  note  might  not 
have  been  good  in  the  hands  of  the  payee,  yet  that  in  those  of  an  en- 
dorsee for  a  valuahle  consideration,  the  wife  cannot  resist  the  pay- 
ment. This  doctrine  if  sanctioned  by  the  court,  would  certainly 
afford  a  safe  and  compendious  way,  of  evading  the  whole  of  our  laws 
for  the  protection  of  married  women.  In  support  of  this  position  he 
has  relied  on  that  part  of  our  mercantile  law  which  prevents  the  con- 
sideration of  a  noie  being  gone  into  in  an  action  by  the  endorsee,  and 
has  referred  us  to  several  cases  where  it  has  been  held,  that  unless 
the  illegal  consideration  was  such  as  made  the  contract  void,  the 
maker  could  not  resist  the  payment.  This  is  true  when  the  objection 
arises  from  the  consideration,  but  when  it  is  derived  from  the  inca- 
pacity to  contract,  then  that,  which  had  not  a  binding  effect  when  it 
was  made,  cannot  acquire  it  by  endorsement.  Thus  by  the  law  mer- 
chant, the  contract  of  the  infant  is  only  voidable,  and  yet  a  note  exe- 
cuted by  him,  cannot  be  recovered  on  by  the  endorsee.  Admitting 
the  act  by  which  a  married  woman  becomes  surety  for  her  husband 
to  be  voidable  only,  we  are  unable  to  distinguish  her  case  from  that 
of  an  infant  at  common  law.  But  it  is  unnecessary  to  put  the  case 
on  that  gVound,  for  the  law  of  Toro,  so  often  cited  in  the  court,  declares 
that  the  engagement  of  the  married  woman,  by  which  she  became 
surety  for  .her  husband,  shall  be  of  no  effect,  unless  it  is  proved  to 
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have  been  beneficial  to  her.  Ab  queda  obligada^  a  menos  que  se 
prtteba  haberse  convert ida  la  devda  en  suprovecAo. 

It  \Sf  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

King  and  Markham^  for  the  plaintiff. 

Todd  and  Simony  for  the  defendants. 


Hodge  V.  Eastin.     V,  N.  S.  57. 

FIFTH  District. 

Evidence  may  be  given  that  a  partner  endorsed  the  note  for  the 
firm,  although  it  be  not  averred  that  the  partnership  was  a  commer- 
cial one,  nor  that  the  partner  had  authority  to  administer  its  affairs. 


Chretien  v.  Her  Husband.     V,  N.  S.  60. 

The  wi&  is  bound  to  follow  her  basband  wberever  he  dctcrmiDes  to  go. 

FIFTH  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  wife  seeks  a  separation  of  bed  and  board,  and  of  property,  on 
an  allegation  of  being  abandoned — she  shows  she  made  the  summons 
to  her  husband,  to  return  to  the  common  dwelling,  which  he  disre- 
garded. 

He  answers  that  the  wife  is  bound  to  reside  with  her  husband  in 
the  marital  house,  which  is  that  be  has  selected  for  the  residence  of 
himself  and  his  family — that  he  has  removed,  as  he  had  a  right  to  do, 
from  the  house  in  which  the  wife  resides,  to  another  in  the  same 
parish,  where  he  is  and  has  ever  been  ready  to  receive  her,  but  she 
refuses  to  come. 
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He  had  judgment,  and  she  appealed. 

Her  counsel  urges  (hat  thedistrict  court  erred  in  concluding  that  in 
the  present  case  there  is  no  abandonment,  because  the  wife  is  bound 
to  follow  her  husband  wherever  he  chooses  to  remove  his  domicil. 

Further,  that  the  record  contains  no  evidence  of  the  readiness  ofthe 
husband  to  receive  the  wife  in  the  house  in  which  he  now  dwells. 

The  counsel  contends  that  the  law  has  given  the  wife  the  power  of 
suing  for  separation,  in  case  of  abandonment,  Civil  Code,  139,  which 
is  inconsistent  with  the  obligation  of  the  wife  to  follow  her  husband 
wherever  he  chooes  to  reside. 

The  case  of  abandonment  of  which  the  Code  speaks,  is  that  where 
the  husband  abandons  the  wife,  and  wanders  about  without  a  fixed 
domicil.  Many  circumstances  may  imperiously  require  the  removal 
of  the  family  from  one  part  of  the  state  to  the  other.  Of  the  wants  of 
the  family,  and  the  means  of  supplying  them,  and  the  place  of  its  resi- 
dence, the  husband  is  the  best  judge,  and  wherever  he  chooses  to  go, 
the  wife  must  certainly  follow  him.  If  she  remains  behind,  he,  and 
not  she,  may  complain  of  abandonment. 

The  husband,  in  this  case,  has  attested  his  readiness  to  receive  the 
wife  at  his  present  place  of  abode.  This  it  is  his  duty  to  do;  and  the 
wifb,  if  she  expects  any  advantage  from  his  refusal,  ought  to  have 
shown  it  It  is  a  positive  fact,  of  which  the  defendant  could  not  be 
required  to  administer  negative  proof 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Robirij  for  the  plaintiff. 

Simoriy  for  the  defendant. 


Sanders  v.  Harding's  Heirs.     V,  N.  S.  62. 

FIFTH  District. 

The  net  proceeds  of  an  estate,  are  the  amoimt  of  the  inventory, 
after  deducting  the  debts  of  insolvent  debtors,  articles  which  prove  of 
no  value,  and  its  passive  debts. 
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Duralde's  Heirs  v.  Guidry.     V;N.  S.  65. 

FIFTH  District 

The  certificate  of  the  na(ary,  that  he  notified  the*  endorser  by 
^it)3ress,  although  read  without  opposition,  does  not  establish  a  legal 
notice. 


Castille  t?.  Dumartrait.     V,  N.  S.  69. 

COURT  of  Probates  of  St.  Martif^V;.         ,.        ..... 

The  petition  may  be  amended  by  praying  for  the  restitution  of  the 

property,  instead  of  the  payment  of  its  value.    This  not  being  an 

'    altering  of  the  substance  of  the  demand  under  Code  of  Practice,  419. 


Fusilier  v.  Hennen.     V,  N.  S.  7 1 . 


t ' .    • : » ■    ^.'  I 


FIFTH  District. 

This  case  similar  to,  and  luled  by  Kling  v,  Fisk,  4  N.  S.391. 


...    s..  .»!    «       -^     M    I    I  ! 
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Abat  V.  Sigura.    V,  N.  S.  73. 

FIFTH  District. 

If  the  endorser  of  a  note  plead  the  general  issue,  want  of  notice 
and  fraud,  his  counsel  has  not  the  right  of  opening  the  case  to  the 
jury. 

On  plaintiff  was  the  burthen  of  proof  as  to  notice  of  protest,  and 
whenever  plaintiff  has  the  affirmative  in  any  one  of  the  issues,  he 
has  a  right  to  open  and  close  the  argument. 


Rees  V.  Dejean.     V,  N.  S.  76. 

FIFTH  District. 

Interest  on  a  twelve-months'  bond  is  to  be  paid  at  the  rate  of  ten 
per  cent,  if  by  the  judgment  the  debtor  was  to  be  charged  at  that 
rate  till  payment    See  Acts  of  1817,  p.  134. 


Perry  v.  Believre.     V,  N.  S.  78. 

FIFTH  District. 

Plaintiff  describing  himself  as  <^  of  the  kingdom  of  France,''  gives 
himself  a  sufficient  domicil. 
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Foster  v.  Murphy.     V,  N.  S.  79. 

FIFTH  District. 

In  this  case  the  Court  said: — The  present  case,  although  differing 
somewhat  in  print  of  facts  and  circumstances,  is  not  distinguishable 
as  to  principle,  from  several  cases  lately  decided  by  this  court;  particu- 
larly the  cases  of  Abat  v.  Casteres,  and  Tabor  v.  Johnston  et  al.y  report- 
ed in  3  K  S,  220  and  674. 

If  indeed  there  be  any  difference,  it  is  such  as  to  make  the  case  now 
under  consideration,  stronger  against  the  plaintiff.  The  property  was 
sold  under  execution  on  a  twelve-months'  bond,  in  which  the  present 
plaintiff  was  bound  as  surety  with  the  defendant  in  execution,  who 
became  the  purchaser  under  the  original  execution,  and  who  it  seems 
never  ceased  to  be  proprietor  until  the  sale  on  the  bond.  He  alone 
could  interfere  to  disturb  the  appellee  in  his  right  and  possession, 
acquired  in  pursuance  of  the  sale  by  the  sheriff,  which  would  cer- 
tainly be  a  vain  act  on  his  part,  as  the  property  would  immediately 
be  subjected  to  seizure  on  the  judgment,  which  would  still  remain  in 
force  against  him.  It  is,  however,  settled  by  the  cases  cited,  that  a 
purchaser  by  sheriff's  sale  cannot  refuse  to  pay  the  price  by  him  bid 
for  the  property,  unless  he  be  actually  evicted  from  the  same,  by  some 
legal  process. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  reversed  and  annulled,  and  it  is 
further  ordered,  that  judgment  be  here  entered  for  the  defendant  and 
appellant,  with  costs  in  both  courts. 

Baker,  for  the  plaintiff. 

Lesassier  and  Bowen,  for  the  defendant. 


Vol.  III.— 39 
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Broussard  v.  His  Creditors.     V,  N.  S.  82. 

FIFTH  District. 

After  the  process-verbal  of  the  meeting  of  the  creditors  of  an  insol- 
vent is  closed,  the  notary  cannot,  on  a  subsequent  day,  receive  the 
votes  of  creditors  who  did  not  meet. 


Irwin  V.  Robb.     V,  N.  S.  84. 

FIFTH  District. 

An  appeal  brought  up  without  a  statement  of  facts,  bill  of  excep- 
tions, &c,  so  that  the  proceedings  in  the  inferior  court  cannot  be 
examined,  is  ever  considered  as  a  frivolous  one. 


Gadnigo  v.  P.  &  I.  Roques.     V,  N.  S.  85. 

FIFTH  District. 

On  an  appeal  from  the  dissolution  of  an  injunction,  alleged  errors 
in  the  proceedings  anterior  to  the  original  judgment,  cannot  be 
examined. 
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ProTost  and  Wife  v.  Greig  et  al.    V,  N.  S.  87. 

FIFTH  District. 

The  defendant  in  execution,  who  has  enjoined  several  executions 
at  the  suit  of  different  plaintiffs,  in  the  hands  of  the  sheriff,  each  for  a 
sum  less  than  300  dollars,  cannot  give  the  Supreme  Court  jurisdiction 
of  an  appeal  from  a  judgment  dissolving  the  injunction. 
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WESTERN  DISTRICT,  OCTOBER  TERM,  1826. 


PosUethwaite  v.  Hunt  et  al.     Y,  N.  S.  89. 

SEVENTH  District. 

Appeal  dismissed  for  want  of  a  statement  of  facts,  &c.,  whereby 
the  case  might  be  reviewed. 


Frudhomme  v.  Murphy.     V,  N.  S.  90. 

SIXTH  District. 

Where  a  certiorari  has  been  granted  to  obtain  the  judge's  certi- 
ficate, due  diligence  must  be  used  to  have  it  retiuned,  or  the  appeal 
will  be  dismissed. 
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Pavie  V.  Nojrel.    V,  N.  S.  92. 

Tbe  omisMOn  to  obarge  an  item  in  an  aoconnt  that  is  shown  to  be  justly  dae,  does  not 

prevent  a  subsequent  demand  for  it 

SIXTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  and  defendant  entered  into  partnership,  and  agreed  to 
put  in  an  equal  capital:  after  the  dissolution  of  the  firm,  the  former 
set  up  a  claim  for  interest  on  moneys  advanced  by  him  above  the 
amount  of  stock  he  was  obliged  to  funnsh.  and  also  for  his  expenses 
while  attending  to  the  affairs  of  the  firm  in  New  Orleans. 

To  a  petition  setting  forth  these  facts,  and  claiming  the  sum  of  five 
thousand  dollars,  the  defendant  pleaded: 

1.  That  the  residence  of  the  plaintiff  in  New  Orleans  was  not  bene- 
ficial to  the  firm. 

2.  That  different  accounts  had  been  settled  with  the  plaintiff,  in 
which  no  such  claims  were  set  up  as  these  advanced  in  the  petition; 
that  a  final  settlement  had  taken  place  between  them,  and  that  the 
plaintiff  has  received  his  portion  of  the  partnership  property. 

3.  That  the  plaintiff  had  injured  the  partnership  by  his  neglect, 
and  bad  management  of  the  common  affairs,  to  the  amount  of  5000 
dollars. 

4.  That  the  plaintiff  has  been  credited  twice  for  the  sum  of  42S 
dollars  92  cents. 

5.  That  he  had  occupied  himself  during  the  partnership  with  busi- 
ness other  than  that  of  the  firm,  by  which  he  had  gained  3000  dol- 
lars, one  half  of  which  he  should  account  for. 

The  answer  concludes  with  a  prayer  in  reconvention,  and  prays 
that  there  may  be  judgment  against  the  plaintiff. 

The  answer  was  submitted  to  a  jury  who  found  a  verdict  against 
the  defendant  for  1566  dollars  50  cents;  from  the  judgment  rendered 
in  conformity  therewith  he  has  appealed. 

The  counsel  have  argued  the  question  whether  interest  could  be 
properly  charged  on  advances  made  by  one  partner,  for  the  benefit  of 
the  firm:  but  the  finding  of  the  jury  renders  it  unnecessary  for  us  to 
go  into  that  question,  as  the  amount  claimed  for  the  expenses  during 
the  time  the  plaintiff  was  transacting  the  common  affairs  in  New 
Orleans,  justifies  the  verdict. 

It  has  also  been  contended,  that,  as  several  accounts  current  passed 
between  the  parties,  in  which  no  mention  is  made  of  this  item, 
the  appellee  was  estopped  from  claiming  it  in  this  suit.    But  if  the 

39* 
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demand  be  legal  and  just,  it  is  our  opinion  that  the  silence  of  the 
plaintiff  respecting  it,  or  his  omission  to  put  it  into  the  account,  can  not 
prevent  him  from  recovering  this.  It  was  an  error  which  should  not 
prejudice  his  rights.  In  the  case  of  Girod  v.  The  Mayor,  &c.,  cited  by 
defendant's  counsel,  there  were  many  circumstances  which  this  does 
not  exhibit;  repeated  receipts  given  by  the  plaintiff,  forced  upon  the 
court  the  conclusion  that  his  subsequent  claim  for  salary  was  incon- 
sistent with  the  agreement  which  though  not  expressed,  was  well 
understood  between  the  parties.    4  Martin,  706. 

The  defendant  however  insists,  that  even  admitting  the  verdict  of 
the  jury  to  be  correct,  in  relation  to  the  expense  incurred  by  the  plain- 
tiff, while  transacting  the  partnership  affairs,  there  is  an  evident  error 
in  not  allowing  the  defendant  credit,  for  a  sum  which  in  the  account 
current  was  twice  charged  by  the  plaintiff.  It  is  impossible  for  the 
court  to  say  where  so  many  facts  were  put  at  issue,  and  so  many  dif- 
ferent considerations  submitted  to  (he  jury,  whether  they  allowed  this 
sum  or  not.  Under  these  circumstances,  we  feel  unwilling  to  disturb 
the  verdict.  The  point  is  precisely  that  made  in  the  case  of  Richard- 
son V.  Debuys  &  Longer,  and  must  receive  a  similar  decision.  4 
N.  S.  13». 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Bullardj  for  the  plaintiff. 

BaUf  for  the  defendant. 


Fredeau  v.  Grillet.     V,  N.  S.  95. 

SIXTH  District. 

Verdict  of  the  jury  ordinarily  sustained  when  not  turning  on  any 
point  of  law. 
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Hesser  v.  Black  et  al.     V,  N.  S.  96. 

A  deed  cannot  be  set  aside  as  fraudalent  by  a  creditor  who  becomes  sacb  afler  the  date 
of  the  alienation,  imless  it  be  proved  it  was  made  with  an  intention  to  defraud  future 
creditors. 

SIXTH  District. 

PoBTER,  J.,  delivered  the  opinion  of  the  court. 

This  action  is  brought  to  recover  possession  of  a  tract  of  land  from 
the  defendants,  who  set  up  title  to  it  under  a  sale  made  by  the  sheriff 
of  the  parish  of  Natchitoches,  in  the  year  1825.  This  sale  purports  to 
be  made  under  a  judgment  rendered  against  the  father  of  the  plaintiff. 

The  answer  avers  that  the  conveyances  under  which  the  plaintiff 
claims  are  fraudulent  and  void. 

It  appears  in  evidence,  that  the  father  sold  to  one  Poissat,  in  the 
year  1808;  and  that  the  deed  from  Poissat  to  the  plaintiff,  is  dated  the 
30th  October,  1 820.  The  judgment  under  which  the  defendants  claim 
was  rendered  in  1817. 

We  have  been  in  the  habit  of  giving  great  weight  to  the  decisions 
of  the  court  below  on  questions  of  this  kind.  But  in  the  present 
instance  we  are  unable  to  see  any  evidence  on  which  the  judge  a  quo 
sustained  the  defence.  The  error  into  which  he  fell,  most  probably 
arose  from  considering  this  as  an  ordinary  case  where  creditors  attack 
an  act  made  in  fraud  of  their  rights.  The  proof  adduced,  shows, 
however,  that  the  plaintiff,  in  execution,  did  not  become  o'editor 
until  years  after  the  date  of  this  conveyance  from  the  plaintiff's 
father,  which  is  alleged  to  be  fraudulent  Under  such  circumstances 
oar  law  only  gave  an  action,  when  it  was  proved  that  at  the  time  of 
the  alienation  the  party  alienating  had  the  intention  to  defrand  the 
future  creditor.  The  great  difficulty  of  furnishing  this  proof,  in  prac* 
tice,  made  the  Spanish  jurisprudence  very  nearly  the  same  as  the 
Roman,  where  the  rule  was,  that  subsequent  creditors  could  not  re- 
voke alienations  made  previous  to  their  contracting  with  their  debtors, 
unless  the  money  lent  went  to  pay  the  old  creditors,  in  which  case  it 
was  held  the  new  ones  might  exercise  (heir  rights.  The  amendments 
lately  made  to  the  Civil  Code,  contain  a  positive  provision,  that  credi- 
tors cannot  annul  a  contract  made  before  the  time  their  debt  accrues. 
ff.  quse  in  fraud,  cred,  lib.  10,  seci,  1,  law  15  and  1(5;  Curia 
Phillip,  lib.  2,  cap,  13,  verba  Revacaloria  no,  12;  Louisiana  Code, 
1988,     See  also  the  case  of  Sides  v.  M'CuUough,  7  Martin^  ^55. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
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of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  the 
plaintiff  do  recover  of  the  defendants  the  premises  mentioned  in  the 
petition,  with  costs  in  both  courts. 

Ballard,  for  the  plaintiff. 

MorriSy  for  the  defendants. 


Heirs  of  Rouquier  v.  Executors  of  Rouquier. 

V,  N.  S.  98. 

Land  given  by  the  Spanish  government  to  the  hneband,  did  not  enter  into  the  cooimanity. 

SIXTH  District. 

PoRTBK,  J.,  delivered  the  opinion  of  the  court. 

The  heirs  of  the  wife  claim  a  tract  of  land  in  possession  of  the  ex- 
ecutors of  the  husband,  on  the  ground  that  it  made  a  part  of  the 
community  of  acquests  and  gains,  and  that  the  husband,  in  his  life- 
time, sold  to  them  all  the  property  which  he  had  held  in  community 
with  his  wife. 

The  only  question  in  the  case  is,  whether  the  tract  of  land  sued  for 
made  a  part  of  the  community  of  acquests  and '  gains.  It  appears 
clear  to  us  it  did  not.  The  title  from  the  Spanish  government  was, 
it  is  true,  obtained  during  coverture,  but  the  concession  was  in  the 
name  of  the  husband  alone,  and  it  has  been  already  decided  in  the 
case  of  De  Lemos  v.  Garcia,  that  lands  granted  by  the  king  to  one  of 
the  married  parties,  did  not  enter  into  the  community.  This  opinion 
has  been  lately  reviewed  and  confirmed  in  the  case  of  Frique  w.  Hop- 
kins, where  the  subject  has  been  gone  into  at  length.  1  N,  S.  334;  4 
Ibid.  334. 

The  plaintiffs  have  endeavored  to  distinguish  the  rights  of  the 
parties  before  us,  from  those  already  decided,  on  the  ground  that  the 
motive  for  asking  for  the  land  from  the  government  was,  that  it  might 
benefit  the  community  property.  The  weight  to  which  this  argu- 
ment is  entitled,  has  been  considered  in  the  case  last  cited,  and  our 
opinion  fully  expressed  on  it.  We  are  satisfied  that  it  cannot  have 
the  influence  which  the  plaintiffs  attach  to  it;  and  even  if  it  did,  the 
facts  of  the  case  do  not  bring  them  within  the  exception  contended 
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fi>r;  for  the  grantee  asks  for  the  laud,  not  for  the  use  of  the  property 
of  the  community,  but  for  his  own,  ses  propres  animaux. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Deblieuxy  for  the  plaintiffs. 

Rosty  for  the  defendants. 


William  Watson  &  Co.  r.  Clare,  Curator. 

V,  N.  S.  100. 

SIXTH  District. 

Where  the  appellant,  without  any  fault  of  his,  is  unable  to  bring 
up  the  case,  so  that  the  merits  can  be  examined,  the  cause  will  be 
remanded  for  a  new  trial.    See  Porter  v,  Dugat,  9  Marling  i)2. 


Roman  Catholic  Church  v.  Miller.     V,  N.  S.  101. 

The  judgre  of  probates  may  certify  the  record  at  any  time  afler  jadirment 
A  leg'acy  of  so  much  money  in  a  drawer,  is  on]y  good  for  the  sum  found  there  at  the 
decease  of  the  testator. 

SEVENTH  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  claim  500  dollars,  under  a  legacy  of  that  sum  (in  the 
will  of  the  late  D.  Garcia,)  "  enclosed  in  a  letter  and  deposited  in  my 
(the  testator's)  armoir,  or  clothes  press,  in  a  drawer  marked  No.  2," 
The  curator  of  the  estate  refused  the  demand  on  the  ground  of  the 
legacy  being  a  nullity,  the  money  not  being  found  in  the  drawer  at 
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the  death  of  the  testator.  The  plaintiffs  had  judgment,  and  the  de- 
fendant appealed. 

The  appellees  prayed  for  a  dismissal  of  the  appeal  for  want  of  a 
statement  of  facts,  done  in  due  time.  There  is  no  statement  of  facts, 
but  a  certificate  of  the  judge  of  probates,  several  months  after  the 
judgment,  attesting  the  record  contains  all  the  proceedings  and  evi- 
dence adduced  on  the  trial. 

We  think  this  suffices:  The  act  of  1820  requires  that  all  the  tes- 
timony given  at  the  trial  of  a  cause  in  the  court  of  probates,  shall  at 
the  time  be  reduced  to  writing,  to  serve  as  a  statement  of  facts.  This 
being  the  case,  and  there  appearing  depositions  of  witnesses,  we  must 
conclude  that  all  the  evidence  was  reduced  to  writing.  And  the 
transcript  of  the  record  duly  certified,  enables  us  to  examine  the 
merits  of  the  case,  and  this  certificate  may  be  made  after  the  judg- 
ment. 

It  appears  that  on  opening  the  will,  on  the  day  the  testator  was 
buried,  one  hundred  and  seventy  dollars  and  two  cents,  only,  were 
found  in  the  drawer  marked  No.  2,  but  upwards  of  seven  hundred 
dollars  were  found  in  this  and  the  other  drawers. 

The  plaintiff's  legacy  is  a  particular  one.  The  legacy  of  the  pro- 
perty I  possess  in  such  a  place,  is  a  particular  one.  5  7bi///ier,  487 
and  514.  And  the  nature  of  the  legacy  is  not  varied  because  a  sum 
of  money  is  bequeathed.  A  legacy  of  one  hundred  reals,  which  I 
have  in  such  a  box,  is  good  for  so  much  as  the  testator  has  there,  up 
to  that  sum.  1  Febrero,  cap,  2,  sect,  2,  p.  24.  And  we  have  received 
from  Spain  a  positive  legislative  provision  in  this  respect.  Part  6, 
9,  18.     Mor.  fy  Cur.  962. 

We  think  the  judge  ought  to  have  restrained  the  legacy  to  the 
money  found  in  the  designated  drawer. 

It  is,  therefore-,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  annulled,  avoided  and  reversed,  and  that  there  be  judgment  in 
favor  of  the  plaintiffs  for  one  hundred  and  seventy  dollars  and  two 
cents,  with  interest  from  the  judicial  demand,  with  costs  in  the  court 
below.    The  costs  of  appeal  to  be  paid  by  the  appellee. 

Rost  and  Johnston^  for  the  plaintiff. 

Fennesey^  for  the  defendant. 
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Burk  V.  Williamson.    V,  N.  S.  104. 

SIXTH  District. 

Appeal  dismissed  for  want  of  a  statement  of  facts. 


Sprigg  tj.  Wells.     V,N.  S.  104. 

A  jud^rmeDt  is  not  final  until  signed  by  the  judge. 

SIXTH  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  suit  the  plaintiff  claims  a  lien  or  privilege  on  property,  in 
the  hands  of  a  third  possessor,  resulting  from  a  judicial  mortgage. 
His  claim  being  sustained  by  the  judgment  of  the  court  below,  the 
defendant  appealed. 

The  only  question  presented  by  the  case  to  be  solved,  arises  out  of 
the  construction  or  interpretation  of  the  law  relative  to  the  recording 
of  judgments.  To  give  such  recording  or  registering  the  effect  of  a 
mortgage,  (from  the  date  of  the  judgment,}  it  is  required,  that  it  be 
made  within  ten  days  from  the  time  at  which  such  judgment  may 
have  been  rendered.  See  I  Marling  701  and  704.  In  the  present 
case  the  evidence  shows,  that  the  judgment  was  entered  on  the  minutes 
of  the  court  by  the  clerk,  on  the  9th  of  June,  1823,  and  signed  by  the 
judge  on  the  21st  of  the  same  month,  and  on  this  latter  day  was 
recorded  in  the  office  of  the  parish  judge.  The  counsel  for  the  ap- 
pellant contends,  that  this  is  not  a  registry  made  confonuably  to  the 
provisions  of  the  Uw  above  cited;  because  the  recording  should  have 
taken  place  within  ten  days  from  the  day  when  the  entry  was  made 
on  the  minutes  of  the  court,  viz:  on  the  9th  of  June.  We  are,  how- 
ever, of  a  different  opinion. 

The  law  requires  the  judges  of  the  inferior  courts  of  the  state,  to 
sign  their  judgments  within  three  days  after  they  have  been  pro- 
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nounced  or  rendered:  the  signature  of  the  judge,  according  to  this 
regulation  is  essential  to  the  perfection  of  a  judgment;  and  although 
it  should  not  receive  such  signature  until  after  three  days,  it  does  not 
acquire  the  force  of  a  judgment,  until  completed  and  perfected  by  the 
name  of  the  judge  thereto  subscribed.  A  judgment  is  not  final  until 
signed  by  the  judge:  at  least  it  is  not  so  in  all  respects,  even  admitting 
it  to  be  entitled  to  that  appellation,  as  distinguished  from  interlocutory 
orders.  The  law  contemplates  the  recording  of  a  final  judgment, and 
that  on  which  the  present  claim  of  mortgage  is  based,  was  recorded 
on  the  very  day  on  which  it  became  complete  and  final. 

It  is,  therefore^  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

ThomaSj  for  the  plaintiff. 

Scoii,  for  the  defendant. 


Downs  V.  Kemper,     V,  N.  S.  106, 

SIXTH  District. 

Damages  allowed  for  a  frivolous  appeal. 


Martin  v.  Martin.     V,  N.  S.  1 07. 

SIXTH  District. 

Decided^  that  although  this  court  has  decided  in  the  case  of  Blood- 
worth  V.  Sompeyrac,  3  Martin^  709,  that  by  the  practice  of  the  courts 
under  the  territorial  government,  the  style  of  the  state  was  not  neces- 
sary to  a  citation  in  a  civil  suit,  yet,  as  the  form  of  citation  in  appeals 
is  now  established  by  law,  and  as,  according  to  the  constitution,  all 
process  must  issue  in  the  name  of  the  state,  a  citation  not  having  this 
caption  will  be  treated  as  imperfect,  and  the  appeal  dismissed. 
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Hooter's  Heirs  v.  Tippet.     V,  N.  S.  109. 

SIXTH  District 

In  a  suit  for  land  where  the  pretensions  of  parties  are  equal  in 
law  and  equity^  he  who  is  in  possession  will  prevail. 


Douglas  et  al.  v.  Curtis.     Y,  N.  S.  113. 

When  jadg^ment  is  jriven  against  a  defendant  in  a  representat^re  capacity,  bat  this  fiiet 
is  not  mentioned  in  it,  recording  the  jndgment  will  not  give  a  lien  on  the  property  of 
the  principal. 

SIXTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  after  the  death  of  John  Curtis,  sued  his  widow  for  a 
sum  of  money  due  to  them,  and  obtained  judgment  which  they  had 
duly  recorded.  In  the  petition  on  which  this  judgment  was  rendered, 
they  state  that  since  the  execution  of  the  note  Curtis  had  deceased, 
leaving  a  widow,  Nancy  Curtis,  who  had  taken  upon  herself  the 
administration  of  the  estate,  and  who  had  accepted  of  the  said  succes- 
sion, which  is  more  than  sufficient  to  pay  the  debts,  in  her  capacity 
of  widow,  and  as  natural  tutrix  to  her  minor  children,  heirs  of  the 
said  J'ohn  Curtis. 

The  answer  was  put  in,  in  her  individual  capacity,  and  the  judg- 
ibent  condemns  her  in  the  same  character. 

In  the  petition  filed  in  this  cause,  the  petitioners  state,  that  by  virtue 
of  this  judgment  which  was  duly  rendered,  they  had  obtained  a  mort- 
gage ^^011  all  the  real  estate  then  in  the  possession  of  the  widow,  as 
well  such  as  she  held  in  her  own  right,  as  that  held  as  widow  and 
natural  tutrix,  belonging  to  the  succession  of  her  husband,  the  late 
John  Curtis,  having  accepted  the  succession  purely  and  simply,  and 
having  made  herself  liable  for  the  payment  of  all  the  debts  of  the  com- 
Vol,  III.— 40 
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munityy  and  held  the  said  estate  in  the  same  manner  in  which  it  was 
at  the  death  of  the  husband.^' 

They  proceed  to  state  that  at  the  time  the  said  judgment  was  ren- 
dered and  recorded,  and  for  some  time  thereafter,  the  said  widow  held 
a  number  of  slaves  belonging  to  the  succession  of  the  said  John  Curtis, 
upon  whidi  the  judgment  operat(94  as  a  lien  or  mortgage:  that  several 
of  them  had  come  into  the  possession  of  the  defendant  in  this  suit, 
who  refuses  either  to  pay  the  debt,  or  surrender  the  property  to  be 
90ld^    They  conclude  by  (Mri^ying  that  the  slaves  may  be  sold. 

The  defendant  pleads,  first,  the  general  issue:  secondly,  that  the 
plaintiffs  had  a  special  mortgage  on  sundry  slaves,  of  which  John 
Curtis  had  seized,  and  which,  after  his  death,  were  sold  at  probate 
sale  for  an  amount  more  than  sufficient  to  pay  the  plaintiff's  demand, 
and  which  they  are  obliged  to  discuss:  thirdly,  that  he  holds  the  negroes, 
mentioned  in  the  plaintiffs'  petition,  under  a  bona  fide  sale  from  the 
sheriff,  acting  in  his  official  character,  for  a  valuable  consideration, 
who,  at  the  time  of  sale,  produced  a  certificate  from  the  parish  judge, 
that  the  slaves  were  free  from  mortgage. 

The  court  of  the  first  instance  gave  judgment  for  the  defendant,  and 
the  plaintiffs  appealed. 

Nothing  in  evidence,  as  it  appears  on  record,  sustains  the  plea  of 
discussion.  The  facts  alleged  in  the  petition  are  supported  by  proof; 
^od  the  only  questions  which  the  case  presents  are  those  of  law. 

Th0  first  ground  of  defence  assumed  by  the  defendant,  is,  that  the 
judgment  as  recorded  in  the  office  of  the  register  of  mortgages  for  the 
parish  of  Rapides,  gave  no  mortgage  on  the  property  on  which  the 

i>laintiffs  now  seek  to  make  it  attach.  The  judgment  is  m  the  fbl- 
owing  words:  <^  Douglass  and  Cage  v,  Nancy  Curtis.  By  reason  of 
the  law,  and  evidence  being  in  favor  of  the  plaintififa,  it  is  ordered  and 
ndjudgiedy  that  they  recover  from  the  defendant  the  sum  of  two  thou- 
sand wd  fifty  dollars,  with  five  per  cent  interest  per  annum  from  the 
jiOt  March  last  until  paid,  and  costs  of  suit  to  be  taxed.  May  27, 1820* 
(Signed)  Wm.  Mtorat,  Judge  6ih  District*' 

Th^  prc^rty  which  the  plaintiffs  pray  may  be  seized  and  sold  to 
satisfy  this  judgnoent,  is  stated  in  the  petition  to  have  belonged  to  the 
succession  of  John  Curtis,  and  the  questbn  therefore  is,  whether  a 
judgment  recorded  against  Nancy  Curtis,  operated  as  a  mortgage  on 
the  property  of  the  succession  of  John  Curtks. 

On  the  first  view  of  this  question,  it  appears  extremely  clear,  and 
there  is  scarcely  any  legal  mind  to  which  it  was  proposed,  that  would 
no(  ^  onoe  answer  it  in  the  negative.  But  the  solution  b^omes  more 
(}iffieuU  when  we  recur  to  the  pleadings  of  the  case  in  which  this  judg- 
ment was  rendered. 

By  then)  we  find  that  the  defendant,  Nancy  Curtis,  was  sued  on  an 
Qblig^tion  made  by  her  deceaaed  husband,  John  Curtis.  In  the 
petition  it  is  stated  that  she  had  taken  on  herself  the  administration  of 
his  estate:  that  in  her  capacity  of  widow,  and  as  natnral  tutrix  to  her 
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minor  cfaiUreD,  sbd  had  been  requested  to  pay  the  said  debt  whidi  sbd 
had  refused  to  do  i  judgment  was  therefoiie  prafed  agaitist  her  for  the 
eUQQOunt  of  the  obUgaikm« 

In  consequence  of  these  averments  titi/6  plaintiffs  contend,  that  the 
defendant  was  sued  as  representative  of  the  estate  of  her  deceased 
husband-— that  although  the  judgment  makes  no  mention  of  the  fect^ 
jret^  as  it  is  general  in  its  terms,  it  must  be  understood  to  follow  the 
obligation  it  enforces:  that  it  was,  therefore,  in  fact,  a  judgment 
against  the  estate;  and  that  if  the  property  now  sued  for,  would  have 
been  liable  to  be  seized  in  satisfaction  of  it,  in  the  hands  of  the  defen^^ 
dant,  it  must  be  equally  so  in  the  hands  of  those  into  whose  possesstoi^ 
it  has  passed*  United  States  t;.  Hawldns,  4  N.  S*  317;  Baudin  t;. 
Dubourg  &  Baudin,  Ibid.  496. 

This  reasoning  is  certainly  specious,  but  it  is  not  sound.  The  pro- 
position that  the  judgment  mnst  have  the  same  force  against  the  pro- 
perty of  the  defendant,  purchased  by  third  persons,  that  it  would  have 
had  on  that  property,  if  it  had  remained  in  his  possession,  is  only 
true,  where  it  has  been  registered  according  to  law,  and  in  such  terms 
as  will  give  notice  to  third  parties  of  the  lien  that  exists  on  it 

This  position  will  appear  true  on  the  slightest  reflection.  The  ob- 
ject of  registry  laws,  is  the  protection  of  good  faith  in  those  who,  after 
the  rendering  of  the  judgment,  may  wish  to  purchase  the  property  of 
defendant,  or  find  it  necessary  to  acquire  liens  on  it  Now  if  the 
language  in  which  the  recorded  judgment  is  drawn  up,  does  not  indi- 
cate the  person  really  condemned  by  it,  but  that  fact  can  only  be 
ascertained  by  considering  the  judgment  in  reference  to  the  pleadings, 
it  is  evident  that  enregistering  the  judgment  without  the  pleadings, 
gives  no  notice  to  the  world,  of  the  party  whose  property  is  afiected 
by  it  In  the  instance  before  us,  the  judgment  would  not  have  au- 
thorised an  execution  against  the  estate  of  John  Curtis,  unless  taken 
in  connection  with  the  allegations  in  the  petition;  and  if  it  would  not 
have  authorised  an  execution,  it  cannot  be  considered  as  operating  as 
notice  to  third  parties,  when  recorded  in  another  office.  Persons 
looking  there  would  have  found  nothing  to  inform  them  that  there 
existed  any  lien  on  the  property  of  the  real  defendant:  nor  any  thing 
which  even  could  have  excited  suspicion,  or  put  them  on  inquiry; 
for  a  judgment  rendered  against  A  affords  no  intimation,  that  if  a 
further  search  is  made  in  another  place,  it  will  be  discovered  that  the 
jtidgment  is  against  B.  And  even  if  it  had,  we  are  not  prepared  to 
say  it  was  the  duty  of  a  third  purchaser  to  look  beyond  the  office  of 
mortgages,  that  bemg  the  place  where  the  law  re(}uires  explicit  notice 
should  be  given.  But  as  the  record  here  eontamed  notning  to  put 
the  defendant  on  inquiry,  that  point  need  not  be  settled. 

If  it  were  held  that  purchasers  were  bound  by  judgments,  registered 
as  that  now  before  us,  then,  on  the  same  principle,  the  recordet  df 
mortgages,  who  would  certify  according  to  the  record  in  hsis  office, 
wfuld  be  liable  to  them,  on  an  action,  for  the  injury  suffered  through 
his  error.    To  this  action  it  would^ceortainly  be  a  good  defence,  tlmt 
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the  judgment  rendered  gave  him  no  information  to  the  contrary.  And 
it  would  not  be  a  good  answer  to  this  defence^  that  if  be  had  gone  to 
the  court  where  the  judgment  was  recorded,  and  examined  the  plead* 
ings,  he  would  have  ascertained  that  this  decree  was  against  a  party 
in  a  representative  capacity,  and  not  in  a  personal.  The  law  imposes 
no  obligation  on  him  to  examine  in  the  offices  where  the  copy  of  the 
judgment  can  be  found.  It  is  sufficient  for  him  to  record  it  as  pre- 
sented, and  he  cannot  be  considered  to  err  in  not  knowing  that  the 
mortgage  was  on  property  other  than  that  which  it  purported  to  be. 
If  the  plaintiff  had  intended  that  the  judgment  should  be  rendered, 
and  operate  as  a  mortgage  on  the  property  of  the  deceased,  the  decree 
should  have  been  expressed  against  the  defendant  as  representative 
of  the  estate  of  John  Curtis. 

This  opinion  renders  it  unnecessary  to  examine  the  other  questions 
raised  in  the  cause,  and  it  is,  therefore,  ordered,  adjudged  and  decreed^ 
that  the  judgment  of  the  district  court  be  affirmed,  with  costs. 

Baldwin,  for  the  plaintiflb. 

Thomasy  for  the  defendant. 


Wells  t).  Hunter,     V,  N.  S.  II 9. 

When  a  judgment  dimoWing  an  injunction  is  given  on  a  pica  to  the  merits,  it  forms 

rt9  judicata  on  the  matters  at  issue. 
Writing  is  not  of  the  essence  of  a  contract  but  the  eridence  of  it 

SIXTH  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 
'  The  plaintiff  obtained  an  injunction  against  the  defendant,  to  pre- 
vent the  levy  of  an  execution  against  a  third  person  on  a  slave,  part 
of  the  property  of  the  plaintiff's  ancestor;  the  injunction  was  dissolved 
on  the  plea  of  the  general  issue,  the  district  court  being  of  opinion 
that  the  law  and  evidence  were  in  favor  of  the  defendant. 

The  plaintiff  even  procured  a  deed  of  sale  from  M'Laughlin,  to 
himself  and  his  coheirs,  stating  the  slave  had  been  purchased  and  paid 
for  by  their  ancestor.  On  this  an  injunction  was  obtained,  and  the  de- 
fendant pleaded  the  general  issue,  and  the  res  judicata,  by  the  former 
suit.    The  injunction  was  dissolved  and  the  plaintiff  appealed.       ^ 

It  is  objected  here  on  his  part,  that  the  dissolution  of  an  injunction 
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13  not  a  judgment  which  forms  a  resjudicataj  and  that  the  title  given 
by  McLaughlin,  since  the  dissolution  of  the  first  injunction,  cannot  be 
said  to  have  been  acted  on. 

A  judgment  dissolving  an  injunction  is  very  often  as  one  of  non- 
suit, and  form  then  no  res  Judicata,  but  here  the  dissolution  took 
place  after  a  plea  of  the  general  issue,  and  the  Evidence  was  held  to 
be  in  favor  of  the  defendants. 

The  deed  of  M'Laughlin,  obtained  since  the  dissolution  of  the  first 
injunction,  is  only  an  evidence  of  the  contract  by  which  the  plaintifPs 
ancestor  acquired  a  title  to  the  slave; and  the  latter  is  in  the  hands  of 
the  heirs  as  assets  of  their  ancestor's  estate. 

A  contract  is  to  be  considered  abstractedly,  free  from  its  form,  the 
instniment  which  is  the  evidence  of  it;  the  one  is  the  nut,  the  other 
the  kernel.  The  writing  is  resorted  to,  in  order  to  perpetuate  the 
remembrance  of  tlie  contract,  but  it  is  not  of  its  essence.  Fiimt 
scripiuras,  ut  quod  actum  est,  per  eas  faciliter  probari  poteriif  et 
sine  his  aulem  valet  quod  actum  est,  si  habeat  probationem,  X. 
4,  ff,  de  pign.  20,  1. 

The  Civil  Code,  310,  art.  241,  requires  every  covenant,  tending  to 
dispose  of  a  slave,  to  be  written.  But  it  does  not  avoid  a  covenant 
merely  oral:  since  it  provides,  that  if  the  covenant  be  denied,  its 
existence  shall'  not  be  proved  by  parol:  a  negative  pregnant  with 
the  affirmative,  that  it  may,  by  the  admission  of  the  patty  in  the 
pleadings  in  hid  judicial  confession. 

Thus  also  the  Code  944,  art.  2,  requires  all  sales  of  sdaTes  to  be 
written,  and  declares  oral  ones  null.  But  the  immediate  provision 
tiM  no  parol  proof  shall  be  received  of  an  oral  sale,  and  the  preceding 
cbuse  ]nst  commented  on,  show  that  the  nullity  is  not  an  absolute 
one,  but  a  qtialified  one,  in  case  no  other  proof  be  offered  but  by  parol. 

This  conBtructiofi  gives  effect  to  every  word  used  by  the  legislature, 
and  therefore  is  the  soundest.  It  gives  effect  also  to  the  contracts^ 
of  men  when  adhnitted  or  duly  proved,  ut  res  magis  vakat  quam 
pertmi. 

We  condbde  that  the  effect  of  the  res  Judicata  on  the  alleged  title, 
cannoc  be  avoided  by  the  acquisition  of  new  evidence  in  support  of 
it,  obtaitied  sineief  the  present  judgment. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Scott,  for  the  plaintiff. 

Thomas,  for  the  defendant 


40» 
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Clark  t).  Wright.    V,  N.  S.  122. 

A  creditor  who  is  not  pat  od  the  Men,  is  not  bound  by  the  proceedings. 

When  a  negotiable  note  is  the  evidence  of  the  debt,  it  is  the  doty  of  ttie  insolvent  to  find 

out  the  endorsee;  putting  the  debt  in  the  schedule  in  the  name  of  the  payee  is  not 

sufficient 
The  orders  generally  granted  on  insolvent  petitions,  are  errooeoos— they  sbonld  only 

direct  stay  of  proceedings  on  the  part  of  those  creditors  who  ar^  placed  on  the  bilaik 
A  sheriff  who  neglects  to  arrest  a  defendant,  at  the  suit  of  a  creditor  who  is  not  placed 
.  on  the  bilan,  is  responsible  in  damages— but  they  will  be  only  nominaL 

SIXTH  District 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  against  a  sheriflf  for  failing  to  arrest  a  defendant 
on  a  writ  of  mesne  process.  The  defence  is,  that  at  the  time  the 
process  came  into  his  hands,  the  defendant  had  filed,  in  the  office  of 
the  clerk  of  the  court,  a  petition  praying  that  a  meeting  of  his  creditors 
might  be  called  and  he  be  permitted  to  surrender  his  property;  and  that 
this  petition,  was  accompanied  by  an  order  of  the  judge,  staying  all 
proceedings  against  the  person  and  property  of  the  defendant. 

There  are  no  public  officers  who  are  placed  in  more  delicate  situa- 
tions than  sheriflfs.  The  duties  they  have  to  perform  frequently 
require  them  to  decide,  at  their  risk,  questions  on  which  perhaps  the 
best  legal  advice  they  can  resort  to,  will  hesitate  to  pronounce  posi- 
tively. This  case  is  an  illustration  of  the  truth  of  this  remark.  The 
creditor  who  brought  the  suit  was  not  put  on  the  bilan,  though  the 
debt  due  to  him  was.  He  was  endorsee  of  the  note,  and  the  insolvent 
had  no  notice  of  the  transfer.  It  has  only  been  lately  decided  in  this 
court,  and  that  after  much  reflection,  for  the  point  was  very  doubtful, 
that  persons  who  issue  negotiable  paper  must  take  the  risk,  in  case 
of  insolvency,  of  ascertaining  the  bona  fide  holder;  and  that  their 
neglect  in  doing  so,  was  not  cured  by  placing  the  debt  on  their  schedule 
in  the  name  of  the  payee.  .  Herring  t;.  Levy,  4  N.  S.  383. 

The  terms  in  which  the  orders  on  insolvents'  petitions  are  drawn 
up  by  the  judges  of  the  first  instance,  though  sanctioned  by  long  usage, 
are  not  so  precise  and  correct  as  could  be  desired.  They,  almost 
universally,  direct  that  all  proceedings  be  stayed  against  his  person 
and  property,  though,  as  it  is  well  known,  they  do  not  operate  as  a 
stay  of  all  proceedings,  but  only  the  proceedings  of  those  who  may 
be  placed  on  the  bilan.  It  would  be  much  better  if  they  would  direct, 
that  all  proceedings  against  the  person  of  the  insolvent,  by  the  creditors 
placed  on  the  schedule,  should  be  stayed.     Had  that  been  done  here, 
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the  action  would,  most  probably,  not  have  been  heard  of.  The  ap- 
parent inconsistency,  however,  between  the  words  of  the  order  and 
its  real  effect  cannot  avail  the  defendant  It  was  his  duty  to  know 
the  law,  and  that  the  stay  of  proceedings  could  only  have  effect 
against  those  whose  names  were  on  the  bilan. 

But  the  question  remains,  to  what  extent  is  the  officer  liable?  The 
plaintiff,  by  his  petition,  seems  to  have  understood  that  because  the 
arrest  was  not  made,  he  had  a  right  to  demand  the  whole  amount  of 
the  debt  from  the  sheriff.  But  we  understand  the  law  to  be,  that  if 
the  sheriff  permits  an  escape  on  me^ne.  process,  his  responsibility  is 
limited  to  the  loss  actually  sustained  by  the  plaintiff.  Now  in  the 
case  before  us  it  was,  and  could  have  been,  but  nominal,  for  the 
plaintiff  might  have  been  compelled  to  join  in  the  concurso.  It  has 
already  been  settled  in  this  court  that  if  the  insolvent  be  sued  by  a 
creditor,  not  on  the  bilan,  his  suit  will  be  cumulated  with  the  pro- 
ceedings which  the  insolvent  has  commenced.  In  this  case  the  debtor 
must  have  been  discharged  on  application  to  the  judge;  the  failure 
to  arrest  him,  therefore,  worked  no  injury  to  the  petitioner,  and  he  is 
only  entitled  to  nominal  damages  for  the  mistake  which  the  defendant 
committed.  Franklin  Bank  v.  Nolte  tt  aL,  4  N.  S.  624;  10  Martin, 
687;  5  Ibid.  196. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  iudgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  ana  that  the 
plaintiff  do  recover  of  the  defendant  the  sum  of  one  dollar,  with  costs 
in  both  courts. 

Oakley  and  January ,  for  the  plaintiff 

Thomas  and  Boyce,  for  the  defendant. 


Havard  v.  Stone.    V,  N.  S.  126. 

The  execoUon  of  a  jodgment  cannot  be  enjoined,  until  a  daim  of  the  defendant  aottnding 

in  damages  be  ezaminedi 

SIXTH  Distrtot 

PoRTBa,  J.,  delivered  the  opinion  of  the  court 

.  The  defendant,  a  resident  or  Mississippi,  obtained  jud^ent  against 
the  plaintiff  and  was  proceeding  to  cany  it  into  execution,  when  the 
latter  took  out  an  attachment  which  he  had  levied  on  the  debt  due 
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by  himself)  and  thea  sued  out  a  writ  of  hijcmetioii  to  prevent  the 
defendant  enforcing  his  judgment. 

This  attachnaent  however,  was  supeiseded,  by  <fhe  defendaait  giving 
bond  under  the  statute,  to  reipond  to  any  judgment  which  the  plaintiff 
might  obtain  against  hinik  On  this  fact  being  shown,  the  judige  a 
jftio  dissolved  the  injunction,  and  the  plaintiff  appealed. 

The  only  error  which  the  judge  bdow  eommitted  was,  izr  granting 
the  injmietion  on  the  showing  of  the  plaintiff  in  his  petition.  The 
claim  was  one  sounding  in  damages  for  selling  to  him  a  diseased  slave 
in  another  state  oif  the  Union,  llie  plaintiff  in  the  original  suit  coidd 
not  be  delayed ia  the  execution  of  his  judgment  nntil  this^  demmd 
was  ascertained,  it  is  only  when  the  debt  due  is  liqjuidated,  or  sus- 
ceptible of  inunediate  liqmdation,  that  the  defendant  can  offer  it  in 
compensation  of  an  execution:  the  time  given  by  the  Spanish  Law  is 
ten  dajs.  See  the  case  of  Caldwell  v.  Davies,  9  N.  S^  IS5,  where 
this  subject  is  examined  at  lengths 

It  16,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  eourt  be  affirmed^  with  costs. 

Oakkjfj  fox  theplaaiitiff.r 

BuUard  and  ffllson,  for  llie  defendant. 


Pleasants  v.  Botts.    V,  N.  S.  127. 

SIXTH  District. 

An  appeal  will  not  be  dismissed  because  the  appeal  bond  is  given 
to  B  and  A,  instead  of  A  and  B. 
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Criswell  «.  Gaster  et  al.    Y,  N.  S.  129. 

MoiM^  paid  on  •  hone  race  which  was  aimukted  and  frandalent,  may  be  recoTcred 

hack. 
And  in  an  action  ior  that  parpoae,  it  ia  not  a  |;ood  objection  to  the  competency  of  a  wit- 
tiiat  he  was  also  a  better  on  the  race. 


SEVENTH  District 

Mathews^  J.^  delivered  the  opinion  of  the  court. 

In  this  suit  the  plaintiff  claims  damages  on  account  of  a  fraud 
practised  on  him  in  a  horse  race.  He  alleges  in  his  petition  that  the 
defendants  entered  into  a  simulated  and  fraudulent  contract  to  run  a 
race  between  two  horses,  the  relative  speed  of  which  had  been  pre- 
viously ascertained,  with  a  view  of  cheating  and  defrauding  other 
persons  who  might  be  induced  to  bet  on  said  race;  that  he  did  wager 
the  sum  of  330  dollars,  with  one  of  the  original  parties  to  the  simu- 
lated agreement  above  stated,  which  was  determined  by  the  judges 
of  the  race  to  be  lost,  and  was  accordingly  paid,  and  which  he  seeks 
to  recover  back  in  the  present  action,  and  also  an  equal  sum  which 
might  have  been  won  by  him,  if  the  race  had  been  fairly  run. 

The  cause  was  submitted  to  a  jury  in  the  court  below,  who,  from 
their  verdict,  appear  to  have  been  fully  convinced  of  the  fraud  alleged, 
and  assessed  damages  in  favor  of  the  plaintiff  to  the  amount,  not  only 
of  the  sum  by  him  wrongfully,  paid,  but  also  for  that  which  he  might 
have  gained.  Judgment  being  rendered  in  pursuance  of  the  verdict, 
the  defendants  appealed.  A  bill  of  exceptions  is  found  on  the  record 
to  the  competency  of  a  witness  who  was  also  a  better  on  the  race,  to 
a  small  amount,  on  the  same  side  with  the  plaintiff.  The  judge  a  quo 
considered  this  as  a  circumstance  which  might  affect  his  credit,  but 
was  not  sufficient  to  render  him  incompetent.  In  this  opinion  we 
concur  with  the  court  below.  A  motion  was  made  for  a  new  trial, 
which  was  overruled.  All  the  facts  of  the  case  coming  up  to  this 
court,  that  proceeding  in  the  cause  need  not  be  noticed. 

As  to  the  merits  of  the  case,  we  think  the  jury  erred  in  giving  a 
verdict  for  more  than  the  sum  actually  paid  by  the  plaintiff.  The 
judgment  of  the  district  court  being  in  conformity  thereto,  is  also  er- 
roneous. The  aleatory  contract  was  clearly  simulated  and  feigned, 
and  although  intended  to  defraud,  it  could  legally  produce  no  effect; 
nothing  could  have  been  lost  on  it,  and  consequently  nothing  could 
be  won.  It  might,  perhaps,  be  assimilated  to  what,  in  jockey  phrase, 
is  called  a  drawn  race,  such  as  happens  where  the  parties  consent  to 
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annul  their  agreement  to  run,  or  when  the  horses  prove  to  be  of  equal 
speed.  It  is  true  that  the  conduct  of  the  defendants  appears  to  have 
been  immoral  in  the  extreme,  (if  morality  may  be  considered  to  have 
place  in  any  shape  in  quarter  races:)  but  as  the  contract  must  be 
considered  as  void  ab  iniliOf  the  plaintiff  is  only  entitled  to  recover 
back  the  mon^y  by  him  paid  ^^ithout  cofitideratioii  add  in  error. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled  and  reversed:  and  it  is  further  ordered, 
adjudged  and  decreed,  that  the  plaintiff  do  recover  from  the  defisn- 
dants,  the  sum  of  320  dollars,  and  that  the  appellee  pay  the  costs  of 
this  appeal. 

Thomcts^  for  the  plaintiff. 

Scott  J  for  the  defondants. 


Bnard  v.  Buard's  Heirs.    Y,  N.  S.  133. 

SIXTH  District. 

The  party  who  calls  a  witness,  and  examines  him  in  chief,  can 
not  afterwards  object  to  his  competency. 

Compensatioix  may  be  pleaded  in  case  of  insolvency^  when  the 
credit  accrues  before  bankruptcy,  and  is  unattended  with  suapieiouB 
circumstances.    See  7  Toullier,  p.  454  to  458. 
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St^^brd  p.  Stafford.    T,  N,  S.  136. 

Tbe  oouft  of  {voInUim  has  jwisdiction  of  ftpplioations  £bt  the  inlerdietioii  of  imaBS 

pcnoM. 

SIXTH  Distrkt. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  instituted  to  obtain  an  interdiction  for  insamtj,  in 
the  parish  court.  It  supported  a  plea  to  its  jurisdiction,  and  its  judg- 
ment was  affirmed  in  the  disUrwt  court  and  the  plaintiff  has  appealed 
to  tim- 

We  «re  of  opinion  the  case  is  co^iaable  in  the  court  of  piobatet . 
It  i^  tfm  that  the  CivU  Code,  78,  art.  5^  declares  that  every  iateidic- 
t^on  ^hp^l  be  pi;o)9puueed  by  the  judge  of  the  parish  of  die  domicii  or 
res)d^nce  of  the  person  to  bo  tnterdioted.  lliis  judge  is  to  appoint 
au  admiais^irator  to  protect  the  estate  until  judgment,  and  afterwards 
1^  curator, 

Tbe  Qbj^ct  pf  the  legislature,  heie,  was  to  define  the  parish  in 
which  tbe  ialerdietion  was  to  be  provoked.  The  judge  of  that  parish, 
in  his  capacity  of  judge  of  probates,  appoints  curators  of  vacant  estates, 
absent  beirs,  minors  and  other  peraone.    Act  of  1820,  p.  92. 

The  insauity  which  renders  necessary  the  appointment  of  a  curator, 
ought  therefc^re  to  be  ascertained  by  the  judge  of  the  parish  in  that 
capacity  in  which  he  is  to  oversee  the  administration  of  the  estate  of 
tbe  iusane  peffsoD,  by  a  curator.  It  is,  therefore,  in  his  capacity,  of 
judge  of  probftties,  tbe^t  be  ought  to  be  applied  to,  to  pronounce  the 
interdiction. 

It  is,  thefefere,  ordered,  adjudged  and  decreed,  that  the  judgment 
q(  the  district  court  be  affirmed,  with  costs. 

jBakfwin  and  BullarU,  for  the  plaintiff. 

Boyee  and  Tk&mm^  for  the  defendant. 
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Clay  V.  Oakley.    V,  N.  S.  137. 

In  an  actum  againat  an  agent  (or  endoraing  a  note  withoot  aotbotity,  proof  mnit  be 

given  of  notice  of  protert  to  him  or  to  the  principaL 
Depositing  the  notice  in  a  post^iffice  is  not  ■officient  if  the  eadoraer  lives  in  the  place 

where  the  post-office  is  situate.    And  if  be  lives  out  of  the  place,  the  notice  is  bad  if 

directed  to  him  as  living  in  it 

SIXTH  District 

Martik,  J.y  delivered  the  opinion  of  the  court. 

The  plaintiif  seeks  to  make  the  defendant  liable,  on  his  endorse- 
ment as  agent  of  Bynum,  because  the  endorsement  was  made  with- 
out authority.  The  want  of  authority  rendered  the  defendant  liable, 
as  if  he  had  endorsed  the  note  as  his  own.  His  liability  in  such  a 
case  would  have  been  dependent  on  the  use  of  legal  diligence  on  the 
part  of  the  endorser,  by  demand,  protest  and  notice.  It  becomes, 
therefore,  the  plaintiff  in  this  case,  to  show  that  he  used  this  legal 
diligence.  It  is  clear  the  defendant,  as  he  endorsed  in  the  name  of 
Bynum,  cannot  complain  that  notice  was  given  to  the  latter  and  not 
to  himself;  for  if  the  plaintiff  erred  in  considering  Bynum  as  his  en- 
dorser, the  error  proceeded  from  the  act  of  the  defendant;  but  if  the 
endorsee  gave  no  legal  notice  to  any  one,  he  cannot  blame  any  one 
but  himself,  if  by  his  laches,  his  endorser,  whoever  he  was,  was  dis- 
charged. 

We,  therefore,  conclude,  that  it  behooves  the  plaintiff,  who  sued  as 
endorser,  to  show  that  he  did  not  discharge  his  endorser,  but  used 
legal  diligence. 

The  record  shows  that  notice  of  the  protest  and  non  payment  was 
deposited  in  the  post-office  at  Alexandria,  directed  to  F.  A.  Bynum, 
at  that  place.  Now  Bynum  dwelt  either  within  or  without  that 
town:  if  he  did  without,  the  notice  was  not  properly  directed,  and 
the  plaintiff  must  fail.  If  Bynum  resided  in  Alexandria,  he  was  en- 
titled to  notice  at  his  domicil,  and  nothing  authorised  its  being  left  in 
any  other  house.*  It  is  therefore  clear,  no  legal  notice  was  given,  and 
the  endorser  of  the  note  was  thereby  discharged. 

The  plaintiff  is,  therefore,  without  a  right  of  action  against  the 

*  By  act  of  March  13, 1827,  notices  are  pennittod  to  be  pat  **into  the  nearest  post- 
office  to  the  spot  where  the  protest  is  made,*'  addressed  to  the  proper  party  at  bis  nsnal 
place  of  residence:  First,  When  such  party  does  not  reside  in  the  town  where  the  pro- 
test was  made.  Secondly,  When  his  residence  cannot  be  ascertained  after  dne  diligence, 
and  then  to  be  addressed  to  the  place  where  the  bill  was  drawn. 
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defendant,  for  whether  the  latter  correctly  endorsed  the  note  in  By- 
num's  name,  or  improperly  being  without  authority,  the  plaintiff  suf- 
fers from  his  own  negligence  only. 

Had  notice  been  given  to  Bynum  or  the  defendant,  perhaps  they 
might  have  taken  such  means,  as  might  have  led  to  payment  by  the 
maker  of  the  note:  the  plaintiff  by  neglecting  to  give  notice,  took 
upon  himself  the  risk  of  obtainig  payment  from  the  maker. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  there 
be  judgment  for  the  defendant  as  in  case  of  nonsuit,  with  costs  in 
both  courts. 

ThomcLSy  for  the  plaintiff. 

Oakley  and  January^  for  the  defendant. 


Cox  V.  Williams.     IV,  N.  S.  13&. 

An  attorney  may  be  called  on  bj  hit  client's  adversary,  to  testify  in  the  cause  in  which 

he  is  employed. 
A  payee  and  endorser  of  a  note  is  a  gpood  witness  to  prove  that  he  acted  as  a^^ent  for 

another  in  takin^f  the  note  payable  to  himselfl 

SIXTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court 

The  defendant  is  sued  on  his  promissory  note,  which  has  been 
endorsed  by  the  payee,  to  the  plaintiff.  The  answer  contains  an 
averment,  that  the  note  was  given  on  a  consideration  which  has 
failed:  and  that  this  defence  may  be  well  set  up  against  the  petitioner, 
because  the  payee  was  his  agent,  and  took  the  note  for  his  use  and 
benefit. 

In  support  of  these  allegations,  the  defendant  offered  at  the  trial, 
the  payee,  as  a  witness.  He  was  objected  to  on  two  grounds;  first, 
because  he  had  been  employed  by  the  plaintiff  as  his  attorney  in  this 
suit ;  and  secondly,  because  he  was  endorser.  The  judge  held  the  first 
objection  to  be  a  good  one,  and  rejected  him,  to  which  opinion  the 
defendant  excepted. 

I.  The  contemporaneous  construction  of  the  statute,  which  directs 

that  attorneys  shall  not  give  evidence  in  any  case  in  which  they  have 

been  employed,  was,  that  attorneys  were  placed  under  the  same  disabi* 

Vol.  IIL- 
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Itties  as  panties.  The  motives  which  indacedthe  legislature  to  pass 
such  a  law  were  supposed  to  be,  that  attorneys  could  not  be  safely  in- 
trusted to  testify  for  their  clients:  that  under  the  influence  of  profes- 
sional zeal  they  became  in  feeling,  if  not  in  interest,  completely  identi- 
fied with  those  who  employed  them.  It  is  not  within  our  experience, 
that  this  law  has  ever  been  considered,  to  prevent  one  of  the  parties  from 
calling  for  the  testimony  of  his  adversary's  attorney.  There  can  be  no 
reason  supposed  why  it  should.  On  the  contrary  there  are  powerful 
considerations,  flowing  from  a  regard  to  an  efficient  administration  of 
justice,  why  it  should  not.  For  in  this  way,  the  witness  on  whose 
knowledge  the  whole  fortune  of  one  of  our  citizens  depended,  might 
be  disqualified  by  the  act  of  the  person  against  whom  he  was  to  tes- 
tify. This  is  permitted  by  no  system  of  laws  that  we  have  any  ac- 
quaintance with.  Nor  can  we  believe,  the  legislature  contemplated 
conferring  any  such  power.  When  the  terms  in  which  a  law  is  drawn 
up,  lead  us  by  a  strict  interpretation,  to  consequences  contrary  to 
common  sense,  and  destructive  of  private  right,  it  is  our  duty  to  con- 
strue them  in  such  a  way  as  will  avoid  these  consequences.  The  will 
of  the  legislature  is  certainly  to  be  obeyed,  but  the  literal  meaning 
of  the  words  used,  is  only  one  way  of  ascertaining  it  It  must  be 
sought  also  in  the  whole  context,  in  the  object  of  the  law,  in  the  evil 
to  be  remedied,  and  above  all  in  the  conviction  sincerely  entertained 
by  this  court,  that  the  representatives  of  the  people  do  not  intend  to 
violate  first  principles.  If  a  party  to  a  suit,  could  by  any  act  deprive 
his  adversary  of  his  witness,  he  could  on  the  same  principle  seize  on 
his  documentary  evidence  and  retain  it;  and  if  the  legislatnre  could 
be  supposed  to  have  the  intention  to  authorise  such  things,  they  might 
be  supposed  capable  of  enacting  that  the  debtor  should  be  discharged 
firom  his  obligation;  for  we  can  not  see  the  difference  between  depri- 
ving a  man  of  his  property  and  depriving  him  of  the  evidence  which 
establishes  his  right  to  it. 

II.  Nor  do  we  think  the  circumstance  of  the  witness  being  an 
endorser  on  the  note,  deprived  the  maker  of  his  testimony.  The  rule 
relied  on  in  support  of  the  objection,  is  of  modern  date  and  not 
yet  perfectly  settled.  Admitting  it  however  in  its  whole  extent,  it  does 
not  reach  this  case,  for  the  defendant  did  not  introduce  the  witness  to 
:prove  any  thing  by  which  an  innocent  endorsee  could  be  injured,  but 
to  establish  that  the  person  by  whom  the  suit  is  brought  was  in  truth 
(he  payee,  and  the  witness  his  agent.  If  such  were  the  facts  of  the 
case,  there  could  be  no  question  about  what  an  endorser  could  prove, 
for  the  suit,  though  in  the  name  of  the  endorsee,  would  really  be  one 
between  the  maker  and  payee,  and  as  between  them  the  considera- 
tion might  be  inquired  into. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is 
further  ordered,  adjudged  and  decreed,  that  this  case  be  remanded  to 
the  district  court,  with  direction  to  the  judge  not  to  reject  the  payee 
and  endorser  of  the  note  as  a  witness  to  prove  that  he  acted  as  agent 
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of  the  plaintiff,  and  that  the  note  was  given  to  him  in  that  capacity. 
It  is  further  ordered  that  the  appellee  pay  the  costs  of  this  appeal. 

Baldwin^  for  the  plaintiff. 

Wilson^  Scotij  Bullard  and  Oakley ,  for  the  defendant. 


Strong  V.  Morgan.    V,  N.  S.  144. 

SEVENTH  District. 

A  synallagmatic  contract,  though  not  made  double,  is  good  as  a 
commencement  of  proof  m  writing.  See  Ferguson  et  oL  v.  Thorny 
et  aL,  3N.  S.  75. 


Staflford  v.  Staflford.     V,  N.  S.  145, 

SIXTH  District. 

The  defendant  cannot  resist  the  plaintiff's  claim,  for  bis,  the  plain- 
tiff's negro,  and  the  hi  re,  on  the  ground  that  there  was  no  demand. 
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Wells's  Heirs  v.  Baldwin.    V,  N.  S.  146. 

The  purchuer  of  real  estate  by  public  act,  cannot  be  affected  by  a  previous  alienation 
sous  uing  privif  which  was  not  accepted  by  the  person  in  wboee  favor  it  was  made. 

SIXTH  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court 

In  this  case  the  plaintiffs  claim  an  undivided  fifth  part  of  a  certain 
tract  of  land  described  in  their  petition.  Judgment  was  rendered 
against  them  in  the  court  below,  from  which  they  appealed. 

The  evidence  which  was  offered  in  support  of  their  title,  as  it  ap- 
pears on  record,  is  testimonial  proof  of  the  contents  of  an  act  passed 
before  E.  Meuillon,  by  which  it  appears  that  Miller  and  Fulton, 
under  whom  both  parties  to  this  suit  claim  title  to  the  premises  in 
dispute,  acknowledged  and  agreed,  that  although  they  purchased  the 
land  in  their  individual  names,  it  was  bought  for  themselves  and  three 
other  persons,  one  of  whom  is  the  ancestor  of  the  appellants. 

There  is  some  contradiction  in  the  testimony  as  to  the  manner  in 
which  the  instrument  from  Miller  and  Fulton,  to  the  ancestor  of  the' 
plaintiffs,  was  executed :  the  weight  of  evidence,  however,  shows  that 
it  was  not  signed  or  accepted  by  any  of  the  persons  for  whose  benefit 
it  was  made. 

There  is  a  bill  of  exceptions  to  the  admissibility  of  oral  testimony 
to  prove  the  contents  of  the  written  deed,  which  appears  to  have  been 
lost  or  destroyed.  Whether  the  loss  wss  proved  in*  such  a  manner 
as  to  authorise  the  introduction  of  testimony  to  prove  its  contents, 
need  not  be  inquired  into,  because  the  act  appears  never  to  have  been 
perfected  by  the  acceptance  or  signature  of  the  pretended  partners  of 
the  purchasers.  Miller  and  Fulton,  in  whom  the  whole  legal  title 
remained  until  they  sold,  conveyed  and  delivered  the  land  to  the  de- 
fendants, who  are  vendees  from  them  without  notice  of  any  former 
sale  or  transfer  to  any  other  persons:  for  the  pretended  transfer  to  the 
ancestor  of  the  plaintiffs  was  no  where  to  be  found  on  record.  Giving 
to  the  evidence  of  title,  on  the  part  of  the  appellants,  the  utmost  force 
that  a  complete  sous  seing  privS  deed  could  have,  (and  the  act  under 
which  they  claim  is  clearly  entided  to  no  higher  dignity,  as  it  does  not 
appear  even  to  have  been  placed  on  the  records  of  a  notary  or  any 
other  officer,)  it  could  not  avail  them  against  the  appellees,  who, 
although  they  should  be  considered  as  second  purchasers,  are  the  first 
to  whom  tradition  was  made.  It  is,  perhaps,  true,  that  being  repre- 
sented as  a  copy  of  a  deed  passed  before  a  commandant  of  the  Spanish 
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goverament,  a  violent  presumption  is  raised  that  it  was  made  in 
authentic  form  and  that  the  original  remained  on  record  in  the  archives 
of  that  Qj£cer;  but  it  is  clear,  from  the  whole  evidence  and  all  the  cir- 
cumstances of  this  case,  that  the  original  could  not  be  found,  or  any 
record  of  it,  at  the  time  when  the  defendants  purchased  from  MiUer 
and  Fulton.  In  relation  to  these  purchasers,  it  ought  to  have  no 
further  effect  than  an  act  under  private  signature.  On  a  full  view  of 
the  entire  case  we  are  of  opinion  that  the  appellants  have  shown  no 
tide  to  the  land  in  dispute,  against  the  appellees. 

It  is,  therefore^  ordered,  adjudged  ana  decreed,  that  the  judgment 
of  the  district  court  he  affirmed  with  costs. 

Scotty  for  the  plaintiffs. 

Baldwin^  for  the  defendant. 


Parkins  et  al.  v.  Campbell  et  al.    Y,  N.  S.  149. 

When  a  debt  is  due  at  several  iDstalmenta,  aod  the  transferee  of  the  seooiid  causes  the 
property  to  be  seized  and  sold,  the  purchaser  at  the  sale  cannot  be  disturbed  by  an 
action  at  the  suit  of  a  creditor  to  whoaa  the  first  instalment  was  assigned. 

How  the  proceeds  of  the  sale  should  be  divided. — Quare, 

SIXTH  pistrict. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiffs  obtained  an  injunction,  by  which  proceed- 
ings on  an  order  of  seizure  were  delayed,  wherein  the  defendants 
were  about  to  cause  to  be  sold  a  tract  of  laod  claimed  by  said  plaintiffs. 

On  hearing  the  cause,  the  injunction  was  made  perpetual,  from 
which  the  defendants  appealed. 

The  facts  of  the  case  show,  that  the  appellants  being  indebted  to 
the  appellees,  transferred  to  the  former  a  debt,  which  the  latter  held 
on  a  third  person  secured  by  mortgage  on  the  land  which  they 
attempted  to  seize  and  sell  as  above  stated.  The  claim  transferred 
was  a  second  instalment  of  the  debt  thus  secured  by  mortgage,  on 
which  the  mortgage  property  was  regularly  seized  and  sold  for  the 
benefit  of  the  transferees,  was  purchased  by  their  agent  and  the  title 
transferred  to  them,  or  one  of  them.  Since  this  sale  the  order  of 
seizure,  or  execution,  complained  of  in  the  petition  for  an  injunction, 
issued  in  favor  of  the  appellants  on  a  previous  instalment,  which  was 

41* 
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secured  by  the  same  act  of  mortgage,  and  which  is  perpetually 
enjoined  by  the  judgment  of  the  district  court 

We  are  of  opinion  that  the  judgment  thus  rendered  is  correct 

The  person  in  whom  the  right  of  the  first  instalment  remained, 
having  taken  no  steps  to  enforce  their  claim,  until  after  the  second 
became  due,  and  the  mortgaged  property  was  seized  and  sold  under 
it,  have  lost  their  lien  on  said  property,  in  the  hands  of  third  posses- 
sors. The  sale  under  the  mortgage  destroyed  entirely  its  force,  and 
gave  a  complete  title  to  the  purchaser. 

How  the  proceeds  arising  from  such  sale  should  be  divided,  or 
whether  they  be  subject  to  division  and  partition  between  the  owners 
of  the  different  instalments  secured  by  the  hypothecation,  are  ques- 
tions which  do  not  occur  in  the  present  suit* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Baldwin^  for  the  plaintiffs. 

Scotty  for  the  defendants. 


Southward  et  al.  v.  Bowie.     Y,  N.  S.  il5l. 

SIXTH  District 

An  attachment  may  issue  to  compel  the  attendance  of  a  witness 
without  an  affidavit  of  his  materiality,  where  the  issuing  it  will  not 
delay  the  trial  of  the  cause.t 

•*  For  the  actual  provUioDB  on  this  heod,  tee  Code  of  Pradiee,  art.  686,  et  9eq. 

t  Code  of  Practice,  art.  471,  permita  attacbment  a^ainit  witneaaea,  aa  a  matter  of 
coarse,  on  return  that  they  baaa  been  aubpoBnaed  peraonally,  or  otherwiae  conatmctiYelj 
aerved. 
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Reynolds  v.  Thomas.     V,  N.  S.  1 52. 

When  the  motion  £ot  a  new  trial  is  not  shown  by  the  record  to  have  been  made  before 
the  judgment  was  signed  the  cause  will  not  be  remanded,  because  that  motion  does  not 
appear  to  have  been  acted  on. 

SIXTH  District 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  is  sued  on  his  promissory  note,  which  has  been  en- 
dorsed by  the  payee  to  the  plaintiff.  The  defence  set  up  was,  that 
the  note  which,  on  the  face  of  it,  purported  to  be  due  at  sight,  was  by 
an  agreement  between  the  payee  and  the  maker,  payable  several 
months  after;  and  that  the  petitioner  had  notice  of  this  agreement 

The  endorser  was  by  an  order  of  the  court  made  a  party  to  the 
suit,  and  in  answer  to  an  interrogatory  propounded  to  him,  he  cate- 
gorically denied  that  any  such  agreement  had  been  entered  into  as 
Uiat  stated  in  the  answer. 

On  this  proof,  the  judge  below  necessarily  gave  judgment  for  the 
plaintiff:  the  defendant  appealed. 

In  this  court  he  has  moved  to  have  the  cause  remanded,  on  the 
ground  that  he  made  a  motion  for  a  new  trial,  which  was  not  passed 
on  by  the  judge  below,  and  the  district  court  was  adjourned  impro- 
perly, before  that  motion  could  bo  heard. 

Nothing  on  the  record  enables  us  to  say  there  is  the  least  founda- 
tion for  this  application.  The  judgment  which  it  is  alleged  was  ren- 
dered out  of  court,  is  shown  by  the  transcript  to  have  been  given  in 
open  court.  The  motion  for  a  new  trial,  does  not  appear  to  have 
been  made  within  the  time  prescribed  by  law.  The  judgment  is 
signed  and  dated  of  November  term,  and  the  motion  is  of  the  4th  of 
December,  we  cannot  therefore  judicially  know  it  was  made  within 
the  time  prescribed  by  the  statute,  which  regulated  our  practice  ante- 
cedent to  the  passage  of  the  Code.  Every  legal  presumption  is 
against  it,  for  the  judgment  is  signed,  and  the  judge  was  prohibited 
from  doing  so,  until  the  three  days  had  elapsed  for  making  a  motion 
for  a  new  trial.  We  must  presume  he  did  his  duty,  until  the  contrary 
is  shown.    Acts  of  1 8 1 7, 32,  1 1. 

We  are  unable  to  find  any  grounds  to  refuse  the  application  of  the 
plaintiff,  that  the  judgment  below  should  be  affirmed  with  damages. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs,  and  ten  per  cent,  damages 
on  the  amount  of  said  judgment 

Baldwiriy  for  the  plaintiff. 

ThomcUf  for  the  defendant 
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Benson  v.  Shipp.     Y,  N.  S.  154. 

Sarrender  of  an  obligation  will  not  produce  novation  if  the  evidence  shows  it  was  net 

intended  to  reriYe  another  debt  in  lieo  of  it 

SIXTH  District 

In  this  case,  the  Court  say: — The  defendant  insists,  that  the  sur- 
rendering the  note  is  conclusive  evidence  that  the  attorney  novated 
the  debt,  sind  that  although  it  was  not  within  his  powers  to  do  so, 
yet  as  the  plaintiff  has  recognised  and  sanctioned  the  transaction  by 
bringing  suit  on  the  agreement,  it  is  as  binding  on  him  as  if  his  agent 
had  possessed  full  powers  in  the  first  instance. 

The  evidence  does  not  prove  a  novation;  neither  the  receipt  of  the 
attorney,  nor  the  counter  letter,  signed  by  the  defendant,  raises  a  pre- 
sumption of  it.  The  attorney  states,  that  he  had  received  the  notes 
from  the  firm  of  which  the  defendant  was  partner,  for  collection,  and 
that  out  of  the  money  received  from  them,  he  was  to  pay  the  plaintiC 
The  counter  letter  declares,  that  <<  we  have  put  into  the  hands  of  H. 
A.  Bullard  certain  notes,  out  of  which,  when  collected,  he  is  to  retain 
823  dollars  for  Benson.''  To  constitute  novation,  one  debt  must  be 
given  for  another.  In  this  case,  if  the  plaintiff  novated  the  debt,  it 
must  have  been  for  obligations  other  than  those  mentioned  in  the  evi- 
dence, for  they  remained  the  property  of  the  partnership  of  which 
the  defendant  was  member,  were  to  be  collected  for  their  benefit  and 
at  their  expense. 

Then,  as  to  surrendering  the  obligation.  This  in  an  ordinary  case 
would  be  sufficient  proof  that  the  obligation  it  evidences  was  dis- 
charged, but  the  circumstances  under  which  it  was  delivered  here 
destroy  that  presumption.  It  is  shown  that  nothing  was  received  for 
it.  The  note  was  surrendered  by  the  attorney,  who  was  agent  for 
both  parties,  on  the  presumption  that  he  would  receive  enough  from 
the  obligations  put  into  his  hands  for  collection,  to  meet  it.  But 
there  is  no  evidence  the  parties  understood  it  was  paid,  on  the  con- 
trary, the  counter  letter  proves  that  there  was  a  balance  due,  which 
was  to  be  paid. 

As  to  the  allegation  that  there  was  negligence  in  collecting  these 
debts.  This  may  be  so,  but  the  plaintiff  is  not  responsible  for  it,  for 
the  attorney  was  the  agent  of  the  defendant,  in  making  these  collec- 
tions. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  ibni  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Bullardy  for  the  plaintiff. 

TAomaSj  for  the  defendant 
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M'Crummen  v.  M'Crammen  et  ah     V,  N.  S.  ]  58. 

A  post  office  is  not  the  proper  place  to  deposit  «  notice  of  protest  when  the  endorser  li7es 

in  the  same  town  or  adjoining  it 

SIXTH  District 

Martik,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  snes  as  endorsee  of  a  promissory  note,  which  was 
duly  protested.  The  notice  was  put  by  the  parish  judge  in  the  post 
office  at  Alexandria,  while  the  endorsee's  residence  was  out  of  the 
limits  of  that  town  but  within  a  few  rods  of  the  boundary. 

A  post  office  is  a  proper  place  of  deposit  for  notices,  that  are  to  be 
conveyed  by  mail  to  some  other  post  office,  or  perhaps  to  be  left  on 
the  road.  But  when  the  residence  of  the  endorser  is  within  the  town 
or  close  on  its  borders,  it  is  clear  that  the  notice  must  be  given  to  him 
there,  as  his  opportunity  of  receiving  it  from  the  post  office,  is  more 
distant  and  perhaps  more  precarious. 

The  absence  of  the  endorsee  from  home  is  not  a  reason  to  delay 
notice  till  his  return,  because  he  is  supposed  to  arrange  his  affairs  in 
such  a  manner  that  they  may  be  attended  to  while  he  is  abroad. 

This  case  differs  very  little,  indeed  not  at- all  from  that  of  Clay  v, 
Oakley,  lately  determined.* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Baldwin^  for  the  plaintiff. 

Thotnasy  for  the  defendants. 

*  See  note  on  Clay  9.  Oakley,  ante,  460, 
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Bynum  V.  Armstrong.     Y,  N.  S.  159. 

An  agreement  by  which  A  felb  cotton  to  B,  on  condition  that  the  latter  ahall  take  it  to 
another  place,  aell  it,  and  pay  oYer  the  proceeds  to  the  creditors  of  the  vender,  ia  not 
a  contract  of  sale. 

SIXTH  District 

Martin,  J.,  delivered  the  opinion  of  the  court 

The  defendant  is  appellant  from  the  judgment  of  the  district  court, 
which  perpetuates  an  injunction,  obtained  by  the  plaintiff  to  prevent 
the  sale  of  a  quantity  of  cotton,  on  which  the  former  had  caused  a 
fieri  facias  against  F.  A.  Bynum  to  be  levied. 

The  plaintiff  claims  the  cotton,  as  part  of  the  estate  of  Parham  T. 
Bynum,  of  which  he  is  curator,  as  having  been  purchased  by  his 
estate  from  Francis  A.  Bynum,  according  to  the  following  document 

*' Articles  of  agreement  made  and  entered  mto  between  Francis  A. 
Bjrnum  and  Parham  T.  Bynum,  both  of  the  parish  of  Rapides,  witness^ 
that  F.  A.  B.  has  bargained,  sold  and  delivered  to  P.  T.  B.  and  by 
these  presents,  sells,  bargains,  transfers  and  delivers  to  him,  all  his 
crop  of  cotton,  which  has  been  raised  on  his  two  plantations,  the 
present  year,  the  greater  part  of  which  is  gathered,  and  some  of  it 
ginned  and  baled,  and  is  contained  in  his  gin  and  cotton  house^  on 
bis  upper  plantation." 

In  consideration  of  which  the  said  P.  T.  B.  promises  and  obliges 
himself  to  pay  to  F.  A.  B.  such  price  as  he  may  obtain  for  it  in  New 
Orleans,  after  deducting  freight  and  charges  of  sale:  first  paying  out 
of  the  said  price  a  debt  due  by  F.  A.  B.  in  two  judgments  obtained 
against  him  by  L.  R.  in  the  sixth  district  court  for  the  parish  of 
Rapides,  and  in  the  next  place  paying  a  claim  of  W.  M.  as  far  as 
4000  dollars,  against  F.  A.  Bynum,  and  the  balance  of  the  price  of 
said  cotton  to  F.  A.  Bynum  or  his  order." 

The  character  of  a  contract  is  to  be  sought  in  the  object  the  parties 
sought  to  accomplish,  rather  than  in  the  appellation  they  gave  it;  in 
what  is  done,  than  in  the  words  that  are  used. 

Thus,  there  is  no  contract  of  sale,  without  a  price  in  money,  and 
if  A.  sell  to  B.  a  horse  for  a  mule,  which  B,  promises  to  deliver,  there 
is  no  contract  of  sale,  but  one  of  exchange. 

The  object  of  the  contract  of  sale  is  to  make  the  vendee  have  the 
thing  sold  as  his  own,  to  give  him  a  right  to,  an  interest  in  it 

Here  the  intestate  acquired  no  right  nor  interest  in  the  cotton:  he 
was  authorised,  and  undertook  to  convey  it  to,  and  to  sell  it  in  New 
Orleans,  and  to  pay  the  proceeds  to  the  creditors  of  the  owner  and 
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his  order.  The  cotton  was  never  at  the  risk  of  the  intestate;  had  it 
been  destroyed  by  fire;  or  sunk  in  the  river,  without  his  fault,  the 
loss  must  have  been  his  employer's  F.  A.  B.    Besperii  domino. 

The  intestate  incurred  no  other  obligation  than  to  use  his  best 
endeavors  to  convey  the  cotton  to  New  Orleans,  sell  it,  and  pay  the 
price  to  F.  A.  B.  This  did  not  make  the  intestate  an  owner,  for  the 
cotton  was  not  at  his  risk,  and  he  was  neither  to  have  any  benefit  or 
sustain  a  loss,  in  case  of  a  rise  or  fall  in  its  value.  The  profits  and 
risks  were  all  F.  A.  B's,  who  never  ceased  to  be  the  owner.  The 
cotton  was  therefore  properly  seized  as  his  property. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  the  in- 
junction dissolved,  the  plaintiff  paying  costs  in  both  courts. 

Scoitf  for  the  plaintiff. 

Thomas^  for  the  defendant. 


Stafford  v.  StaflFord.     V,  N.  S.  16a. 

SIXTH  District. 

Verdict  allowed  to  stand,  not  being  manifestly  erroneous,  when 
DO  question  of  law  had  arisen  in  the  case. 


Hunter  v.  Smith.    V,  N.  S.  1 64. 

SIXTH  District. 

The  plaintiff's  right  to  pray  a  discontinuance  of  his  suit  was  recog- 
nised by  this  court  in  the  case  of  Petit  v,  Gillet,  5  Martin,  20,  and 
the  court'  have  heard  nothing  since,  that  militates  against  it.  The 
court  may  itself  order  a  dismissal.     3  Pariida,  22,  3;  22.  9. 
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Martin  v.  Martin's  Heirs  et  al.    Y,  N.  S.  165. 

When  a  minor  is  absent  from  the  state,  service  of  citation  in  an  action  of  partition  may 

be  made  on  his  curator. 
And  if  duly  represented  in  that  action,  the  judgment  is  conclusive  against  bim  ontiJ  set 

aside. 

SIXTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  to  recover  from  the  heirs  and  sureties  of  a  curator, 
the  sum  of  40,000  dollars,  which  it  is  alleged  he  received  for  the 
plaintiff,  who  was  a  minor. 

The  plea  of  res  judicata  which  is  offered  as  a  part  of  the  defence 
set  up  by  the  defendants,  requires  us  to  set  out  particularly  the 
pleadings. 

The  petitioner  states  that  he  is  one  of  the  heirs  at  law  of  Abraham 
and  Mary  Martin,  and  as  such  was  entitled  to  the  sum  of  40,000 
dollars:  that  he  was  a  minor  from  the  death  of  his  father  and  mother 
until  the  20th  November,  1823,  when  he  became  of  age.  That  J. 
M.  Martin  was  appointed  his  curator,  and  received  the  sum  of  40,000 
dollars,  in  money,  from  the  other  heirs  of  A.  &  M.  Martin:  and  in 
property,  which,  without  any  legal  authority,  and  without  the  appro- 
bation of  the  petitioner,  he  purchased  at  the  sale  of  the  estate  of  his 
father  and  mother,  and  which  he  retained  in  possession  until  his  death, 
and  is  still  in  possession  of  his  heirs.  That  the  petitioner  was  not 
assisted  by  a  curator  ad  litem  in  the  premises,  that  he  utterly  dis- 
claims all  such  acts  and  doings  on  the  part  of  his  curator,  and  that  in 
consequence  thereof  the  said  J.  M.  Martin  became  liable,  on  his  bond, 
to  pay  the  sum  already  stated. 

The  petition  proceeds  with  an  enumeration  of  the  property  left  by 
the  curator,  on  which  the  plaintiff  avers  that  he  has  a  mortgage,  and 
concludes  with  a  prayer  that  the  heirs  of  J.  M.  Martin,  his  sureties, 
and  the  other  persons  who  have  acquired  part  of  the  mortgaged  pro- 
perty may  be  cited;  that  judgment  may  be  rendered  against  the  former 
for  the  sum  claimed;  and  against  the  latter,  that  the  property  which 
has  come  into  their  hands  may  be  held  subject  to  said  judgment,  and 
sold  to  satisfy  the  same. 

The  persons  thus  made  defendants  put  in  separate  answers,  accord- 
ing to  their  different  rights,  and  the  views  which  each  entertained  of 
the  defence  he  had  to  the  action.  That  which  first  appears  on  the 
record  comes  from  one  of  the  sureties. 

1.  He  pleads  the  general  issue. 
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2.  That  a  regular  classification  of  the  estate  and  succession  of  John 
M.  Martin  was  made  by  the  judge  of  probates,  of  the  parish  of  Ra- 
pides, at  which  the  plaintiff  was  represented  by  his  then  curator  ad 
bonoy  Robert  Martin,  who  claimed  for,  and  had  allowed  to  the  plaintiff, 
as  a  general  privilege,  the  sum  of  dollars,  which  order  is  yet 
in  force  and  unrepealed,  and  operates  as  the  thing  adjudged  between 
the  estate  and  the  heirs  of  the  said  John  M.  Martin  and  the  plaintiff. 

3.  That  the  petitioner  has  no  claim  in  this  suit,  because  a  suit  was 
brought  in  the  probate  court  of  the  parish  of  Rapides,  by  the  repre- 
sentatives of  Anna  Terrill,  one  of  the  heirs  of  Abraham  and  Mary 
Martin,  for  a  partition  of  the  sticcession  of  the  said  Abraham  and 
Mary;  and  a  settlement  of  accounts  among  the  heirs.  That  in  this 
suit  the  plaintiff,  then  a  minor,  was  duly  represented  by  J.  S.  Johnson, 
his  curator  ad  litem  specially  appointed  for  that  purpose,  and  a  decree 
was  given  therein,  which  decree  was  appealed  from  to  the  district 
court,  and  there  a  final  judgment  was  rendered,  by  which  it  appears 
that  the  petitioner  has  received  more  than  his  portion  of  the  estate 
of  Abraham  and  Mary  Martin,  and  which  decree  being  unreversed 
forms  res  judicata^  and  precludes  the  plaintiff  from  recovery  in  this 
suit. 

We  will  consider  the  last  of  these  pleas  first,  and  in  order  to  ascer- 
tain whether  it  has  the  force  and  effect  contended  for,  it  is  necessary 
to  recur  to  the  pleadings  in  the  suit  wherein  the  judgment  offered  in 
bar  was  rendered. 

The  plaintiffs  in  that  case  were  the  representatives  of  one  of  the 
heirs  of  Abraham  and  Mary  Martin.  In  their  petition  they  state, 
that  by  an  order  of  the  district  court  of  the  parish  of  Rapides,  the 
parish  judge  of  said  parish  was  directed  to  proceed  to  the  sale  of  the 
succession  of  the  said  Abraham  and  Mary;  that  pursuant  to  said 
decree,  the  whole  of  the  estate  was  sold ;  and  that,  notwithstanding 
the  sale,  no  final  partition  of  the  succession,  or  settlement  of  accounts 
among  the  heirs  had  yet  been  made.  That  at  the  sale,  the  property 
was  principally  brought  by  the  heirs  or  their  representatives;  and 
that  some  of  them  had  bought  greatly  over  their  proportion,  and 
were  in  arrears  to  others. 

They  conclude  by  praying,  that  a  partition  of  the  estate  may  be 
made;  that  the  heirs  may  be  cited;  that  a  curator  ad  litem  may  be 
appointed  to  the  present  plaintiff,  and  that  the  court  would  proceed 
*^  to  the  final  partition  of  said  estate  among  the  heirs,  and  to  a  full, 
complete  and  final  settlement  of  accounts  between  them;  and  that  the 
court  will  decree  to  each,  such  sum  as  may  be  found  due  upon  said 
settlement  and  partition. 

The  parties  appeared  in  the  court  of  probates,  and  the  judge  pro- 
ceeding to  make  a  settlement,  charged  each  of  the  heirs  with  the 
amount  purchased  at  the  sale  of  the  succession  of  Abraham  and  Mary 
Martin;  among  these  charges,  the  present  plaintiff*  is  credited  with 
33,011  dollars,  50  cents,  the  amount  bought  by  him,  and  his  share 
is  stated  to  be  34,146  dollars,  19  cents. 
Vol.  III. — 42 
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On  the  appeal  to  the  district  courts  the  same  principles  were  adopted 
as  the  basis  of  its  judgment,  and  the  judge  proceeds  to  state,  that  in 
order  to  a  final  settlement  of  the  estate  of  Abraham  and  Mary  Mar- 
tin, judgment  should  be  given  in  the  manner  therein  stated.  It  is 
unnecessary  to  set  out  any  part  of  it  except  that  which  decrees  to 
Che  petitioner  the  sum  of  2159  dollars,  16  cents. 

The  question  then  is,  whether  with  this  judgment  standing  unre- 
versed, the  plaintiff  can  recover  in  the  present  action? 

Assuming  for  the  moment,  tiiat  it  w£ls  regularly  rendered  according 
to  law,  our  first  inquiry  must  be,  what  were  its  effects  on  the  minor? 
Before  going  into  this  question,  however,  it  is  necessary  to  state,  that 
the  heirs  of  J.  M.  Martin,  who  are  sued  now,  were  parties  to  the 
suit,  and  that  their  rights  were  pronounced  on,  as  well  as  those  of 
the  coheirs. ' 

We  have  already  seen  that  the  avowed  object  of  the  action,  was 
to  obtain  a  partition  and  final  settlement  of  the  estate  of  Abraham 
and  Mary  Martin.  This  estate  then  consisted  of  the  debts  due  to  it 
from  the  sale  of  the  property,  and  the  greater  proportion  of  these  debts 
were  due  by  the  heirs  themselves. 

In  making  the  partition  the  minor  is  charged  with  purchases  to  a 
large  amount.  Now  the  consequence  of  this  most  clearly  was,  to 
make  him  owner  of  the  property  for  the  price  of  which  he  was  debit- 
ed, and  until  that  judgment  is  reversed  he  remains  so.  The  pur- 
chase by  his  curator,  confirmed  by  a  judgment  of  the  court,  renders 
him  to  every  purpose  the  proprietor  of  it.  Nor  can  the  consequences 
which  result  from  these  acts,  be  evaded  by  the  argument  urged  by 
the  counsel,  that  the  legality  of  that  purchase  did  not  come  in  ques- 
tion in  that  suit  It  came  immediately  and  directly  in  question;  for 
if  the  purchase  had  not  been  decreed  to  be  legal,  or  admitted  to  be 
such  by  the  curator,  the  judgment  must  necessarily  have  been  in  favor 
of  the  plaintiff  for  his  whole  share  of  the  estate,  instead  of  the  sum 
of  2159  dollars,  which  was  decreed  to  him. 

Having  thus  ascertained  in  what  relation  the  plain  tiff  stands  to  this 
judgment,  and  his  rights  under  it,  we  proceed  to  inquire  what  is 
asked  for  in  the  present  action.  The  petitioner  states,  that  the  pur- 
chases made  for  him  at  the  sale  of  the  estate  of  his  father  and  mother, 
were  contrary  to  law,  that  he  disclaims  them,  and  that  he  is  entitled 
to  have  judgment  against  the  heirs  and  representatives  of  his  curator 
for  the  amount  of  said  purchases. 

If  that  prayer  was  acceded  to,  these  proceedings,  in  relation  to  the 
rights  of  the  minor  would  present  very  singular  features.  There 
would  be  a  judgment  of  a  court  of  competent  jurisdiction,  deciding 
that  he  was  the  owner  of  the  property.  There  would  be  another 
which,  leaving  that  judgment  unreversed,  would  declare  that  he  is 
entitled  to  the  price  of  it.  Now  this  cannot  be,  and  unless  we  shall 
find  on  further  inquiry  that  the  first  judgment  is  absolutely,  not 
relatively,  null  and  void,  we  are  perfectly  clear,  the  plaintiff  cannot 
recover  in  this  action. 

The  plaintiff  contends  it  was  absolutely  null,  and  he  has  relied  on 
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the  principle,  that,  unless  proceedings  against  minors  are  conducted 
according  to  the  legal  formalities  established  for  their  protection, 
they  have  a  right  to  pass  them  by  as  if  they  did  not  exist,  and  sue  at 
once  to  enforce  any  claim  which  they  possessed  anterior  to  these  pro- 
ceedings having  taken  place. 

It  may  perhaps  be  doubted  whether  the  principle  relied  on,  extends 
to  the  decrees  of  a  court  of  justice  rendered  contradictorily  with  other 
parties,  whether  it  does  not  stand  as  res  judicata  until  appealed  from, 
or  set  aside  by  an  action  of  nullity.  But  we  do  not  find  it  necessary 
to  go  into  that  question. 

It  is  shown  here,  that  at  the  time  these  proceedings  took  place  in 
the  court  of  probates,  the  minor  was  absent  from  the  state:  and  that 
his  curator  ad  bona  being  also  a  party  to  them,  a  curator  ad  litem 
was  appointed  to  defend  his  interest.  This  curator  ad  litem  appeared 
and  assisted  at  all  the  proceedings,  and  we  presume,  as  the  contrary 
is  neither  alleged  nor  proved,  that  he  discharged  his  duty  faithfully. 

But  that  attendance  is  contended  to  be  irregular  and  illegal,  because 
the  law  requires  the  minor  to  be  cited;  and  that  it  is  only  after  he  is 
cited,  and  appears,  that  a  curator  ad  litem  can  be  appointed  to  assist 
him. 

If  this  position  be  correct,  then  it  must  follow  that  no  suit  can  be 
commenced  against  a  minor  who  is  absent;  and  it  will  also  follow  that 
coheirs,  and  coproprietors,  of  an  undivided  thing,  may  be  obliged  to 
remain  owners  in  common,  although  the  law  says  they  shall  not; — 
That  any  of  them,  of  age,  or  minors,  can  compel  the  others  to  a  par- 
tition of  the  estate  which  they  hold  jointly.  Civil  Code,  184,  art.  150. 

We  think  where  the  minor  is  absent,  that  ex  necessitate^  service 
must  be  made  on  the  curator,  otherwise  the  rights  of  persons  of  age 
would  be  suspended  by  his  absence,  and  his  is  not  one  of  the  privileges 
which  the  law  accords  to  minors.  The  provisions  of  the  Civil  Code 
which  treat  of  the  subject  of  partition,  in  contemplating  the  case  of 
absentees,  and  providing  for  it,  make  no  difference  between  those 
under,  and  those  of  full  age.  In  treating  of  the  curatorship  of  absent 
persons,  it  does  not  distinguish;  and  the  laws  of  the  Partidas,  though 
not  expressly  legislating  for  this  very  case,  in  their  spirit  and  intent 
most  evidently  sanction  the  course  that  was  pursued  here.  Civil  Code, 
tit.  3,  cap,  1,  p.  16;  Ibidj  cap,  8,  184;  Partidas  3,  tit.  2,  laws  7, 11 
and  12. 

On  the  best  view,  then,  we  can  take  of  the  whole  matter,  we  think 
the  minor  was  legally  represented  in  the  suit  in  the  probate  court,  and 
that,  of  course,  the  sentence  is  binding  on  him,  until  it  is  reversed. 
Cur,  Phillip,^  juicio  civile  verba  Sentencia^  sect.  18,  no.  10. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  there  be  judgment  against 
the  plaintiff,  as  in  case  of  nonsuit,  with  costs  in  both  courts. 

Bullardy  for  the  plaintiff. 

Thomas^  Boyce^  Host  and  Wilsonj  for  the  defendants. 
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Norwood  V.  Green  et  al.    IV,  N.  S.  175. 

The  copy  of  a  copy  is  not  good  CTidenoe  without  accouDt'iDg  for  the  abeenoe  of  better 

proof. 

SIXTH  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiffs  sue  to  recover  certain  slaves  described  in 
their  petition.  They  obtained  judgment  in  the  court  below,  from 
which  the  defendants  appealed. 

The  evidence  of  title  offered  on  the  part  of  the  appellees,  is  the  copy 
of  a  bill  of  sale  said  to  have  been  executed  by  John  Wyche  to  their 
ancestor,  by  which  the  property  in  dispute  was  regularly  conveyed  to 
him,  and  oral  testimony  of  the  contents  of  the  original  of  this  instru- 
ment. The  copy  which  was  admitted  in  evidence  is  taken  from  the 
records  of  Burke  county,  in  the  state  of  Georgia;  being  certified  in 
conformity  with  the  provisions  of  the  act  of  congress  for  such  cases. 
An  objection  was  made,  on  the  part  of  the  defendants,  to  its  admissi- 
bility, on  the  ground  of  its  being  the  copy  of  a  copy,  which  the  court 
below  overruled,  and  a  bill  of  exceptions  appears  on  the  record  to  that 
effect.  We  are  of  opinion  that  it  was  properly  received,  under  the 
certificate  made  in  pursuance  of  the  act  of  congress;  leaving  its  legal 
effect  on  the  rights  and  claims  of  the  parties,  uninfluenced  by  its  re- 
ception. 

As  the  laws  of  Georgia  have  not  been  shown  or  proved  to  the  court, 
the  effects  of  an  instrument  thus  circumstanced  must  be  ascertained  in 
reference  to  the  leges  fori.  According  to  our  laws,  the  recording  of 
an  act  under  private  signature,  unless  acknowledged  by  the  parties 
to  it  before  the  proper  recording  officer,  gives  no  additional  force  or 
effect  to  the  original  instrument;  and  a  copy  taken  from  such  a  record 
would  not  be  legal  or  conclusive  evidence  of  the  contents  of  the  origi- 
nal. We  are,  therefore,  of  opinion  that  the  copy,  offered  by  the 
plaintiffs,  of  the  bill  of  sale  taken  from  the  records  of  Burke  county  m 
Georgia,  does  not  make  out  the  title  to  the  slaves  claimed  in  the  pre- 
sent action.  Neither  does  this  copy  prove  the  genuineness  of  the 
original,  although  admitted  to  record  on  the  afiidavit  of  a  subscribing 
witness  to  it;  for  this  is  ex  parte  evidence,  and  ought  not  to  be  al  lowed 
to  injure  the  rights  of  the  defendants. 

Admitting  the  loss  of  the  deed  of  sale  to  have  been  proved  in  such 
a  manner  as  to  authorise  testimonial  proof  of  its  contents,  we  believe 
that  the  plaintiffs  have  failed  entirely  to  prove  its  truth  and  genuine- 
ness.   There  is  not  one  witness  who  says  that  he  ever  saw  it  and 
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knew  the  handwriting  of  the  subscribers.  Why  proof  to  this  effect 
has  not  been  obtained  from  the  subscribing  witness,  is  not  accounted 
for;  and  until  the  impossibility  of  procuring  his  testimony  be  shown, 
it  is  doubtful  whether  inferior  proof  ought  to  be  admitted.  We  con- 
clude, that  the  plaintiffs  have  not  made  out  their  case,  and  therefore 
this  case  is  similar  to  that  of  Bradford's  Heirs  v.  Calvit,  5  Martin^  668. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  reversed  and  annulled;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  there  be  judgment  entered  for 
the  defendants  as  in  case  of  nonsuit,  with  costs  in  both  courts. 

Thomas  and  Scott j  for  the  plaintiff. 

Bullardy  for  the  defendant. 


Hunter  v.  Smith.     V,  N,  S.  177. 

The  defendant  may  offer  in  evidence  his  own  answers  to  interrogatories  propounded  to 

him  by  the  plaintiff  in  a  former  suit. 

SIXTH  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

This  Case  is  before  us  on  a  bill  of  exceptions  to  the  opinion  of  the 
district  court,  in  refusing  leave  to  the  defendant  to  avail  himself  of 
his  answer  to  certain  interrogatories  put  him  by  the  plaintiff  in  a 
former  suit  between  the  parties,  which  was  discontinued. 

The  district  court  in  our  opinion  erred. 

The  defendant  has  an  undoubted  right  to  avail  himself  of  his 
own  answer  to  the  plaintiff's  interrogatories,  and  such  answer  is  a 
legal  piece  of  evidence  which  may  be  used  by  either  party.  Berthole 
t;.  Maice,  5  Martin^  592. 

The  legislature  has  declared  that  such  an  answer  is  evidence  in 
fiivor  of  the  party  answering,  unless  contradicted  by  positive  literal 
proof  or  two  witnesses.  CivU  Code,  316,  art  263. 

Can  the  plaintiff  deprive  the  defendant  of  this  undoubted  right  to 
use  the  answer  in  evidence,  by  dismissing  his  suit  and  reconmien- 
eing  it? 

The  defendants  may  give  in  evidence  the  record  of  a  former  suit^ 
between  the  parties^  although  it  was  dismissed.    Bore  v.  Quierry's 

42* 
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Ex*rs,  4  Martin^  545.  Yet,  the  suit  was  dismissed,  not  by  the  plaio- 
tiif 's  sole  act,  but  upon  an  agreement  between  the  parties. 

The  record  of  a  suit  is  evidence,  although  the  proceedings  were 
not  continued,  until  judgment.     Barlow  v.  Dupuy,  3  N.  S.  442. 

A  party  cannot  deprive  his  adversary  of  any  piece  of  evidence, 
which  he  may  incautiously  furnish. 

Thus  we  have  held,  a  defendant  cannot  amend  his  answer  by  with- 
drawing an  admission  he  has  made,  Vavasseur  v.  Bayon,  11  Martin^ 
639,  and  that  a  plaintiff  has  no  right  to  withdraw  his  answer  to  the 
defendant's  interrogatories,  although  there  it  was  objected  to.  Posten 
r.  Adams,  5  Martin^  272. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  the  case 
remanded  for  trial,  with  directions  to  the  judge  to  permit  the  defen- 
dant to  read  in  evidence  his  answer  to  the  interrogatories  put  to  him 
by  the  plaintiff,  in  the  former  suit,  and  it  is  ordered  that  the  plaintiff 
and  appellee  pay  costs  in  this  court. 

Thomas,  for  the  plaintiff. 

Baldwin f  for  the  defendant. 


Thomas  v.  Callihan's  Heirs.     V,  N.  S.  180. 

The  credits  of  a  defendant  may  be  seized  in  execution. 

The  recordinjr  of  a  transfer  of  a  debt  in  the  office  of  the  parish  ji]d^e,doee  not  operate  as 
a  notice  to  third  persons. 

SIXTH  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiff  sues  to  have  a  judgment  made  executory 
against  the  heirs  of  the  person  against  whom  it  had  been  rendered. 

The  facts  of  the  case,  which  appear  important  in  coming  to  a  just 
decision  on  the  questions  of  law  contained  in  it,  are  as  follows:  John 
Stafford,  obtained  a  judgment  against  the  ancestor  of  the  defendants, 
which  he  assigned  and  transferred  to  the  plaintiff,  and  which  together 
with  the  agreement  of  transfer,  was  recorded  in  the  office  of  the 
parish  judge;  Leroy  Stafford  obtained  a  judgment  against  the  assign- 
or, and  caused  the  interest  of  the  latter  in  the  judgment  against  Cat- 
Hhan,  to  be  levied  on  and  sold  to  satisfy  his  judgment,  purchased  by 
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himself  at  the  sheriff's  sale,  and  has  transferred  the  right  wliich  he 
has  thereby  acquired  to  the  appellants  for  a  vahiable  consideration. 
The  transfer  from  J.  Stafford  to  the  appellee -was  previous  to  the 
seizure  and  sale  under  Lieroy's  judgment. 

Out  of  these  facts  two  questions  of  law  arise.  The  first  relates  to 
the  legality  of  seizing  in  execution  credits  or  choses  in  action  of  a 
debtor.  The  second  has  reference  to  the  notice  which  the  law  re- 
quires to  be  given  in  a  transfer  of  debts,  so  as  to  bind  third  persons. 

The  first  of  these  questions  depends  on  a  general  principle  of  law, 
and  has  been  settled  in  the  affirmative  by  a  decision  of  the  court  re- 
ported in  2  N.  a9.  616.  It  is  true  that  some  alteration  has  been  made, 
restricting  the  right  of  plaintiffs  in  execution,  by  an  act  of  the  legisla- 
ture subsequently  passed;  but  this  law  has  not  produced  any  change 
which  can  affect  the  rights  of  the  parties  to  the  present  suit. 
■  In  regard  to  the  question  of  notice,  the  plaintiff  relies  principally,  if 
not  solely,  on  the  circumstance  of  having  caused  to  be  recorded  the 
judgment  and  act  of  transfer,  in  the  office  of  the  parish  judge,  pre- 
vious to  the  levy  made  on  it  by  Lieroy  Stafford  under  his  judgment 
against  the  transferror.  We  are  of  opinion,  that  this  recording  was 
not  such  notice  to  the  debtors  as  is  required  by  law. 

It  is  not  a  record  of  an  act  required  to  be  recorded,  for  the  purpose 
of  warning  or  notifying  third  persons,  whose  interests  might  be  af- 
fected by  it.  The  notice  necessary  in  the  assignment  of  debts,  not 
regularly  negotiable,  according  to  law  merchant,  may  be  fairly  as- 
similated to  the  notice  which  must  be  given  to  endorsers  of  promissory 
notes  and  drawers  of  bills  of  exchange;  and,  although  the  same 
exactness  and  promptitude  may  not  be  required  in  the  former  case 
as  in  the  latter,  yet  to  affect  the  rights  of  third  persons,  personal 
notice  or  something  equivalent  must  be  given,  and  proved  in  the 
event  of  any  contest  on  the  subject;  which  we  think  has  not  been 
done  in  the  present  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  below,  be  avoided,  reversed  and  annulled;  and  it  is 
further  ordered,  adjudged  and  decreed,  that  judgment  be  entered  for 
the  defendants  and  appellants,  as  in  case  of  nonsuit,  with  costs  in 
both  courts. 

Host  J  for  the  plaintiff. 

Baldwin^  for  the  defendants. 
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Johnson  v.  Kirkland.     Y,  N.  S.  1 82. 

COURT  of  Probates  of  the  Parish  of  Catahoula. 

The  process  verbal  of  the  probate  of  a  will  is  void,  if  it  does  not 
state,  <<  that  the  will  was  read  iii  an  audible  and  distinct  Toice  to  the 
witnesses  and  bystanders."    See  Code  of  Practice,  art.  942. 


Bakewell  v.  Coe  et  al.    V,  N.  S.  185. 

SIXTH  District. 

To  give  the  Supreme  Court  jurisdiction  the  matter  in  contest  must 
exceed  300  dollars.    Constitution,  art.  4,  sect  I, 


Boatner  v.  Henderson  ei  at.    V,  N.  S.  186. 

If  the  mortgaged  premises  are  rendered -lees  valuable  by  the  acts  of  a  third  possessor,  he 

will  be  responsible  to  the  mortgagee* 
Erecting  works  on  a  stream  of  water,  by  which  a  mill  previously  placed  there  u  pre* 

vented  working,  is  illegal 
And  it  is  immaterial  whether  the  obstruction  is  created  by  preventing  the  stream  from 

descending^  or  by  throwing  the  water  back  on  the  old  mill,  bo  that  it  cannot  work. 

SIXTH  District 

^    PoRTBR>  J.,  delivered  the  opinion  of  the  court 
The  defendants  were  owners  of  two  tracts  of  land^  situated  on  a 
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sfnM  water  course  in  the  parish  of  Rapides.  The  upper  one  was 
acquired  by  them  by  purchase,  and  at  the  time  they  bought  it,  was 
subject  to  a  mortgage  in  favor  of  the  present  plaintiff.  On  the  pre- 
mises was  erected  a  grist  and  saw  mill,  and  the  land  is  stated  and 
proved  to  be  of  no  value  except  for  a  mill  seat. 

The  plaintiff  not  receiving  payment  of  his  debt,  proceeded,  by  an 
action  of  mortgage,  to  have  his  lien  carried  into  effect.  While  these 
proceedings  were  pending,  the  defendants  commenced  constructing 
a  dam  and  a  mill  on  the  lower  tract  owned  by  them,  and  the  very 
day,  or  the  day  after,  the  mortgaged  premises  were  adjudged  to  the 
plaintiff,  who  became  the  purchaser.  Under  the  sale  made  at  his 
own  instance,  they  finished  the  construction  of  the  dam. 

The  new  works  were  erected  so  near  to  the  old  ones,  that  it  was 
found  that  the  water  collected  in  the  dam  rose  to  such  a  height  that 
it  completely  impeded  the  use  of  the  mill  originally  placed  on  the 
mortgaged  premises.  Upon  this  fact  being  ascertained,  the  plaintiff 
commenced  the  present  action,  in  which  he  stated  that  these  new 
works  had  been  erected  with  the  intention  to  injure  those  belonging 
to  the  petitioner,  that  he  had  sustained  damage,  in  consequence  thereof 
to  the  amount  of  10,000  dollars,  and  he  prayed  that  he  might  have 
judgment  for  these  damages,  and  that  the  works  erected  by  the  de- 
fendants might  be  abated. 

The  defendants  pleaded  that  the  plaintiff  had  shown  no  cause  of 
action,  that  they  had  a  right  to  erect  a  mill  and  dam  on  their  own 
land,  and  that  the  plaintin  purchased  with  a  full  knowledge  of  these 
obstructions. 

The  cause  was  submitted  to  a  jury  in  the  court  below,  who  found 
a  verdict  in  favor  of  the  plaintiffs  for  1,000  dollars,  which  verdict  the 
court  confirmed  by  their  judgment,  and  further  decreed,  that  the 
works  erected  by  the  defendants  should  be  abolished. 

The  first  question  in  the  case  is,  whether  the  defendant,  having 
purchased  the  mortgaged  premises,  did  not  acquire  a  right  to  make 
any  change  he  pleased  in  the  buildings  erected  thereon?  And  we 
are  of  opinion  his  right  to  do  so  was  undoubted,  provided  he  did  not 
diminish  the  value  of  the  property.  On  this  subject  we'have  an  ex- 
press provision  of  law.  '*The  deterioration  which  proceeds  from 
the  deed  or  neglect  of  the  third  possessor,  to  the  prejudice  of  the  cre- 
ditors who  have  a  privilege  or  mortgage,  gives  rise  against  the  former 
to  an  action  of  indemnification."     Civil  Code,  462,  art.  48. 

The  second  is,  whether  the  defendant  had  not  a  right  to  erect  the 
mill,  on  his  own  land,  whether  it  injured  that  of  his  neighbor  or  not? 
or,  as  the  case  was  put  at  the  bar,  whether  he  had  not  the'  same  au- 
thority to  place  works  of  this  description  on  his  land,  as  the  plaintiff 
had  to  erect  them  on  the  adjoining  soil,  which  was  his  property? 

It  is  a  general  principle  of  law^  that  owners  may  use  their  property 
as  they  please,  with  the  exception  that  they  do  no  injury  to  others. 
Sic  tuum  uiercy  vt  a/ium  non  Isedas.  But  it  would  seem  that  this 
obligation  ought  not  to  be  increased  by  the  circumstance  of  others  hav« 
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ing  previously  commenced  using  their  property  in  such  a  way,  as 
that  the  purposes  to  which  they  have  applied  it  conflict  with  mine. 
Our  Code,  however,  appears  to  limit  the  right  of  ownership  in  this 
way,  and  in  its  provisions  on  this  head,  it  distinguishes  between 
works  which  damage  tiie  buildings  of  a  neighbor,  and  those  which 
produce  an  inconvenience,  declaring  the  first  to  be  illegal,  and  the 
other  but  the  exercise  of  those  rights  which  appertain  to  the  owner- 
ship of  property.    Civil  Code,  136,  16. 

In  this  case,  the  injury  complained  of  is  the  erection  of  a  dam,  by 
which  a  reflux  of  water  is  created,  so  that  the  plaintiff*  cannot  use  his 
mill  as  formerly.  Whether  this  be  one  of  those  acts  by  whichan 
inconvenience  would  be  produced,  or  a  damage  inflicted,  might,  per- 
haps, be  doubted,  though  it  would  seem  to  belong  to  the  latter  class. 
But  on  this  subject  we  have  a  positive  law  of  the  Partidas^  which 
declares  that  a  man  can  not  erect  a  mill  near  another,  so  as  to  obstruct 
the  current  of  water  to  that  previously  erected.  It  is  true  this  law 
contemplates  only  the  case  of  an  injury  done  by  preventing  the  water 
from  descending,  but  the  injury  is  the  same  where  the  water  is  thrown 
back.  The  object  of  the  law  was,  to  protect  old  works  of  this  kind 
from  being  impeded  in  their  operation  by  the  erection  of  new  ones; 
and  whether  this  is  done  by  obstructing  the  current  so  that  no  water 
can  reach  the  wheel  from  above,  or  by  sending  so  much  water  back 
on  it  from  below,  as  that  the  mill  can  not  be  used,  is  a  difference  but 
in  name,  and  we  have  no  doubt  the  prohibition  extends  to  the  one 
act,  as  well  as  the  other.     Par,  3,  tit.  32,  law  18. 

The  last  point  made  in  the  cause  is,  that  the  damages  are  excessive. 
The  jury  and  the  judge  below  have  thought  they  were  not,  and  we 
do  not  think  the  case  shows  them  so  clearly  so,  as  to  authorise  us  to 
disturb  the  verdict.  The  property  of  the  plaintiff*  is  proved  to  be  of 
no  use  but  for  a  mill  seat,  and  for  that  purpose  to  be  considered  of 
great  value,  if  we  may  judge  by  the  high  prices  paid  for  it  by  the  per- 
sons through  whom  title  has  descended  to  the  petitioner.  From  the 
time  of  the  obstruction,  up  to  the  rendering  the  verdict,  fifteen  or  six- 
teen months  had  elapsed,  and  we  are  unable  to  say  the  jury  erred  in 
considering  that  the  use  of  the  property  was  not  worth  1000  dollars 
for  that  space  of  time. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Scott  and  Thomas^  for  the  plaintiff! 

fVilson  and  Johnston,  for  the  defendants. 
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Host  V.  St.  Francis's  Church.     V,  N.  S.  191. 

The  appellunt  has  three  jadicial  days  after  the  return  day,  to  file  his  appeal. 
No  chang^e  can  be  made  in  the  pleadings,  without  leave  of  the  court  or  consent  of  the 
opposite  party. 

SIXTH  District. 

Maktin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  and  appellee  prays  that  the  appeal  maybe  dismissed, 
because  it  was  returnable  to  the  first  Monday  of  October,  1825,  and 
the  transcript  was  not  filed  into  the  clerk's  office  till  the  14th  of  that 
month. 

The  October  term,  1825,  entirely  failed,  two  of  the  judges  having 
been  prevented  by  indisposition  from  meeting  the  third. 

Admitting  that  the  transcript  of  the  record  must  be  filed  on  the 
return  day,  into  the  clerk's  office,  whether  that  be  a  judicial  day  or 
not,  Code  of  Practice,  587;  the  transcript  in  this  case  was  filed  before 
the  expiration  of  the  three  days  of  grace,  which  the  law  grants  to  the 
appellant  in  filing  the  transcript,  and  during  which  he  may  show  that 
he  was  by  some  accident  not  within  his  control,  prevented  from  filing 
his  transcript,  and  before  the  expiration  of  which  the  clerk  is  forbidden 
to  certify  that  the  transcript  is  not  filed.    Ihid.  589,  883. 

Those  days  must  be  judicial  days,  for  on  no  other  has  the  appellant 
the  chance  of  showiftg  that  he  is  not  in  fault. 

As  the  certificate  that  the  transcript  is  not  filed,  enables  the  appellee 
to  have  the  judgment  executed,  and  prevents  the  appellant  from 
obtaining  a  new  appeal.  Ibid.  594,  the  latter  must  have  tjie"  oppor- 
tunity of  showing  cause  against  the  issuing  of  the  certificate. 

We  notice  on  the  record  a  bill  of  exceptions  taken  by  the  counsel 
of  the  defendants  and  appellants,  on  overruling  their  motion  to  have 
a  supplemental  or  amended  petition,  which  the  plaintiff  had  filed 
without  leave,  rejected. 

On  this  point  the  opinion  of  this  court  is  with  the  defendants. 
Neither  party  can  make  any  alteration  or  change  in  the  pleadings, 
without  the  consent  of  his  adversary,  or  leave  of  the  court.  Thus  in 
the  case  of  Robinson  et  al.  v.  Williams,  in  which  the  plaintiff  com- 
plained that  the  district  court  had  acted  on  an  amendment  filed,  with- 
out leave,  by  the  defendant  to  the  answer,  we  reversed  the  judgment 
of  the  district  court,  and  remanded  the  case  with  directions  to  the 
judge  not  to  admit  special  matter  as  evidence  of  the  plaintiff's  claim 
under  this  amended  answer.    3  N,  S.  665. 
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It  iSy  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  the  verdict 
set  aside,  and  the  case  remanded,  with  directions  to  the  judge,  abso- 
lutely to  disregard  and  cause  to  be  disregarded  the  supplemental  or 
amended  petition  of  the  plaintiff  and  appellee,  and  it  is  ordered  that 
he  pay  costs  in  this  court. 

kost^  for  the  plaintiff. 

Baldwin  and  Deblieux^  for  the  defendants. 


King  et  al.  v.  Havard.     V,  N.  S.  1 92. 

A  debtor  cannot  be  compelled  to  pay  several  transferees  to  whom  the  creditor  maj  have 

assigned  separate  portions  of  the  debt. 

SIXTH  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  petition  states  that  Garriot  having  obtained  a  judgment  against 
the  defendants,  for  800  dollars  and  interest,  assigned  300  dollars  of  it 
to  HoUoway,  150  dollars  to  the  plaintiffs.  King  &  Beatty,  and  40 
dollars  to  the  plaintiff,  Thomas;  wherefore  judgment  is  prayed  against 
the  defendant  in  favor  of  Beatty  &  King  for  450  dollars,  they  alleg- 
ing themselves  to  be  the  tranferees  of  HoUoway,  and  40  dollars  in 
favor  of  Thomas. 

The  defendant  pleaded  the  general  issue  and  the  indivisibility  of 
Garriot's  claim  against  him,  compensation,  &c.  The  plaintiffs  had 
judgment,  and  the  defendant  appealed. 

There  is  evidence,  that  after  the  assignment  to  HoUoway,  Paul 
called  on  the  defendant  for  payment,  and  he  said  he  would  pay, 
although  he  would  lose  so  much  money,  and  that  he  would  settle 
with  King  &  Beatty. 

That  a  debtor  cannot  be  compelled  to  pay  his  debt  to  a  number  of 
transferees,  among  whom  it  may  have  suited  the  convenience  of  his 
creditor  to  distribute  it,  results  from  his  right  to  resist  his  claim  for 
partial  payments:  for  the  protection  the  law  affords  to  the  debtor  in 
this  respect,  if  the  creditor  might  do  indirectly  what  he  is  forbidden 
to  do  directly,  by  transferring  parcels  of  his  claim  to  sundry  persons^ 
would  be  nugatory. 
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[King^  et  ah  v.  Hamrd.] 

El  acreedor  no  puede  pedir,  ni  cobrar,  la  deuda  en  parte,  contra  la 
voluntad  del  deudor.     Cur,  Phil.  Comm.  Terr.  22. 

Le  creancier  ne  pent  forcer  le  debiteur  a  payerpar  parties.  Du- 
moulin,  de  dividuo  el  individuo,  n.  6  and  7;  6  Toullier^  776,  777. 

The  district  court,  in  our  opinion,  erred  in  coercing  payment  from 
the  defendant  by  parcels. 

As  the  transfer  to  Holliday  was  approved  of  by  the  defendant,  and 
he  promised  to  pay,  he  must  be  bound  by  his  assent  to  the  severance 
of  the  sum  transferred  to  Holliday  from  the  claim  of  Garriot. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  that 
there  be  judgment  against  the  defendant  in  favor  of  King  &  Beatty, 
for  three  hundred  dollars,  with  interest  from  the  inception  of  the  suit; 
and  that  there  be  judgment  against  Thomas;  the  appellees  paying 
costs  in  this  court,  and  the  defendant  below. 

ThomaSi  for  the  plaintiffs. 

Oakley  J  for  the  defendant. 


BuUard  v.  WUson.     V,  N.  S.  196. 

Whether  the  endoniee  take  up  a  note  hj  payment  or  hy  oovation,  hia  reeoarae  againat  the 

endoraer  ia  the  aame. 
A  witneaa  awearing  that  he  had  no  recollection  of  givinjr  the  notice  of  a  proteat,  except 

from  the  roemorandam  on  the  back  of  it,  but  that  he  had  no  doabt  he  had  given  it,  or 

he  woold  not  have  made  auch  a  memorandam,  ia  legal  proof  that  the  notice  was 

given. 

SIXTH  District. 

In  this  case  the  Court  said: — The  plaintiff,  as  endorsee,  sues  the 
first  endorser,  who  pleaded  the  general  issue,  and  that  the  maker  of 
the  note  obtained  an  accommodation  on  it  in  bank — that  the  note 
was  not  paid  by  the  plaintiff,  but  the  debt  of  which  it  is  the  evidence, 
was  extinguished  by  novation,  the  bank  having  received  in  exchange 
another  note  for  the  amount  of  the  one  on  which  the  maker  might, 
according  to  agreement,  have  obtained  a  renewal — ^that  the  plaintiff 
is  not  the  owner  of  the  note  sued  on — that  the  defendant  received  no 
consideration  for  his  endorsement,  nor  any  notice  of  protest 

There  was  judgment  against  him,  and  he  appealed. 
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[Bollard  o.  Wilsoii.] 

The  protest  was  produced,  and  the  signatures  of  the  makers  and 
all  the  endorsers  anterior  to  the  piaintifT,  were  proved. 

The  cashier  deposed  that  the  maker  of  the  note  had  accommodations 
in  bank  to  a  large  amount,  for  which  various  notes  were  given,  and 
tihe  debt  was  gradually  reduced,  after  several  renewals,  to  the  sum 
for  which  the  note  sued  on,  was  given — severel  sums  from  different 
loans  being  consolidated.  At  the  maturity  of  this  note,  the  defendant 
declined  farther  endorsements,  and  the  plaintiff  took  it  up  after  protest, 
by  paying  the  proportion  required  on  the  renewal,  and  giving  his 
own  note  for  the  balance.  The  proceeds  of  this  last  note  were  placed 
to  the  plaintiff's  credit,  and  he  gave  a  check  for  the  whole  amount  of 
the  note  sued  on,  which  was  surrendered  to  him  by  the  wimess — 
who  would  not  have  paid  the  proceeds  of  the  note  last  discounted,  to 
the  plaintiff,  while  he  stood  debtor  on  his  endorsement,  if  the  money 
had  not  been  called  for  to  pay  the  protested  note. 

The  parish  judge's  memorandum  of  his  having  given  the  protest 
to  the  defendant  in  person,  was  on  the  back  of  the  protest,  and  be 
deposed  he  had  no  recollection  of  giving  it,  but  he  had  no  doubt  of 
his  having  given  it,  as  he  never  made  such  a  memorandum  without 
having  given  the  notice. 

The  endorsement  of  the  note  by  the  defendant  to  Thomas,  and  by 
Thomas  to  the  plaintiff,  are  proved — so  is  the  protest,  and  the  pay- 
ment of  the  note  by  the  plaintiff. 

There  is  as  good  evidence  of  the  notice  as  is  possible  to  be  expected. 
A  notary  who  daily  protests  and  gives  notice  of  the  protest  of  a  great 
number  of  notes,  cannot  possibly  be  able,  at  a  distance  of  time,  to 
recollect  the  very  day  he  gave  a  particular  notice,  unless,  inunediately 
after  he  gave  it,  he  made  a  memorandum  of  it;  and  it  is  from  the 
information  which  his  memorandum  recalls,  that  he  can  satisfactorily 
establish  either  the  day,  the  place,  or  the  person  whom  he  notifies. 

In  this  case,  therefore,  the  notice  is  duly  proved.  See  Alton  et  aL 
f>.  Trimble  et  aL,  4  Bibb,  22. 

There  was  no  novation  of  the  debt  of  the  maker  of  the  note,  nor 
of  the  defendant. 

The  plaintiff,  being  bound  to  pay  the  amount  of  the  note,  after 
protest  and  notice,  discounted  his  own  note,  and  paid  its  proceeds, 
and  another  sum  of  money  to  discharge  his  debt  to  the  bank  and 
acquire  a  right  to  his  reimbursement,  on  the  maker  and  the  anterior 
endorsers.  Whether  he  novated  or  paid  his  own  debt  is  immaterial 
as  by  either  way  he  was  subrogated  to  the  rights  of  the  bank. 

It  is,  therefore^  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Bullard^  for  the  plaintiff. 

Wilsoriy  for  the  defendant. 
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White  ».  Cumming.    V,  N.  S.  119. 

In  a  hard  case,  the  court  will  uot  malct  a  defendant  in  damajres.    What  ii  to  be  called 

a  hard  ease  ? 

SIXTH  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  states  the  note  he  is  stked  on  was  given  for  the  price 
of  a  negro  boy,  sold  him  by  the  plaintiff;  who  represented  him  as 
very  healthy  and  a  valuable  field  hand,  while  ^<  he  is  on  the  contrary, 
and  ever  since  he  purchased  him  has  been  sickly,  languid  and  stupid, 
and  so  much  addicted  to  stealing,  as  to  be  a  constant  damage,  and  is 
unfit  for  the  purpose  for  which  he  was  intended.''  He  concludes  with 
a  prayer  for  the  rescission  of  the  sale,  or  a  diminution  of  the  price. 

The  plaintiff  being  interrogated  on  oath,  by  the  defendant,  declared 
the  note  sued  on  was  given  for  a  part  of  the  price  of  the  slave  men- 
tioned in  the  answer,  and  the  balance  of  the  price,  two  hundred  doU 
lars,  was  paid  him  by  the  defendant;  that  he,  the  plaintiff,  did  not 
most  particularly  state  to  the  defendant  that  the  slave  was  strictly 
honest,  remarkably  healthy,  and  a  fine  field  hand;  the  slave  was  never 
before  the  purchase  in  the  possession  of  the  defendant. 

The  plaintiff  had  judgment  and  the  defendant  applsaled. 

The  statement  of  fiicts  shows  that 

Bray  deposed,  that  when  he  first  saw  the  slave,  the  defendant  and 
his  wife  said  he  was  unwell.  He  was  purchased  in  the  summer,  and 
was  sent  to  the  plantation  of  the  witness  in  the  fall.  He  was  very 
much  swollen.  The  \Kritness  first  saw  him  two  or  three  weeks  after 
he  was  bought  The  slave  always,  at  times,  appeared  subject  td 
swelling.  He  is  lazy  and  indolent,  more  so  than  any  of  his  age  the 
witness  ever  saw;  the  witness  would  not  keep  him  for  his  victuals 
He  is  stout  and  strong  and  looks  tolerably  well. 

Dr.  Sebly  deposed  the  slave  was  brought  in  four  or  five  weeks  ago 
considerably  swollen,  in  the  belly,  face  and  eyes.  He  bears  old  marks 
of  frequent  bleedings.  The  witness  can  not  tell  whether  his  disease 
be  ancient  or  recent;  but  thinks  it  is  an  incipient  dropsy.  The  slave 
is  now  better.  A  dropsical  state  of  the  system  is  not  easily  removed, 
hot  the  cure  is  easier  in  young  than  in  old  persons. 
'  The  defendant  has  failed  in  establishihg  a  redhibitory  defect,  and 
was  properly  refused  relief,  although  his  bargain  appears  a  hard  one^ 
but  we  do  not  think  ourselves  bound  to  mulct  him  in  damages. 
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[White  V,  Camming.] 

It  iSy  therefore^  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  aiSimied,  with  costs  in  both  courts. 
Thomas  J  for  the  plaintiff. 
Scot i J  for  the  defendant. 


Byrd  t?.  Bowie.     V,  N.  S.  201. 

If  the  contract  be  usorious,  the  creditor  can  only  receive  the  principal,  without  interest 

SEVENTH  District. 

PoKTER,  J.9  delivered  the  opinion  of  the  court. 

The  defendant,  sued  on  his  promissory  note,  pleads  payment — ^that 
his  co-obligor,  many  years  since,  delivered  to  the  plaintiff  a  negro  man 
worth  1200  dollars,  whose  value  ought  to  be  imputed  to  the  pajrment 
of  the  note — and  that  he  further  delivered  two  negro  men  to  labor 
for  the  petitioner,  whose  services  were  worth  more  than  the  amount 
of  the  obligation. 

There  are  interrogatories  annexed  to  the  answer^  but  it  is  unneces- 
sary to  set  them  forth,  or  the  replies  which  were  made  to  them. 

The  delivery  of  the  negro  man,  in  payment,  is  proved,  and  a  receipt 
of  the  plaintiff's  shows  that  his  value  was  fixed  at  550  dollars. 

The  only  difficulty  in  the  case  relates  to  the  other  negro,  who,  the 
defendant  affirms  in  his  answer,  was  delivered  on  hire.  If  this  were 
true  the  court  would  be  inclined  to  think  that  the  services  of  such  a 
slave  were  not  worth  more  than  the  use  of  1200  dollars;  but  the  evi- 
dence offered,  and  received  in  the  cause  without  opposition,  shows 
that  the  negro  was  sold  and  delivered  to  the  plaintiff,  in  absolute 
property,  and  that  the  consideration  for  the  sale  was  the  loan  of  the 
sum  already  mentioned,  for  the  space  of  four  months.  This  is  one  of 
the  strongest  examples  of  usury  and  extortion,  which  has  yet  come 
before  this  court  The  defendant  is  clearly  entitled  to  a  credit  for  the 
value  of  the  slave,  which  is  proved  to  have  been  350  dollars,  and  the 
plaintiff  can  only  recover  the  balance  of  the  principal  without  interest. 
Hermann  t;.  Sprigg,  3  N.  S.  190. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  plaintiff  do  recover  of 
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(Byrd  v.  Bowie.] 

the  defendant  the  sam  of  300  dollars,  with  costs  in  the  conn  of  the 
first  instance,  those  of  appeal  to  be  borne  by  the  appellee. 

Scoti,  for  the  plaintiff. 

Oakley  J  for  the  defendant. 


Sterling  and  Wife  v.  Drew  et  al.    V,  N.  S.  203. 

The  pMeesKion  aoqaired  by  aotaal  occupation,  thoagb  not  maintained  during:  ^  wholfl 
period  required  for  preacription,  cannot  be  interrupted  by  a  poasesaion  merely  civil. 
Where  both  daimanta  have  obtained  a  relinqoiahment  from  the  United  States,  he  who 
had  the  beat  title  fh>m  the  Spanish  government  will  prevail. 

SEVENTH  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  in  this  case  claim  title  to  a  certain  tract  of  land  de- 
scribed in  their  petition .  The  defendant,  Drew,  disclaimed  any  right 
to  the  property,  and  the  inhabitants  of  the  parish  of  Ouachita  were 
permitted  to  interfere  in  the  suit,  and  become  defendants.  Judgment 
was  rendered  in  their  favor  in  the  court  below,  from  which  the  plain- 
tiffs appealed. 

The  title  set  up  by  the  latter  is  founded  on  an  incomplete  grant 
from  the  Spanish  government  to  one  Epinette,  who  conveyed  his 
right  to  the  Baron  de  Bastrop,  from  whom  the  title  has  been  trans- 
mitted to  the  appellants,  through  several  mesne  conveyances,  and 
has  been  recognised  and  confirmed  by  the  United  States. 

The  defendants  claim  title  to  the  premises  in  dispute  as  having 
been  set  apart  for  the  use  of  the  parish,  to  be  employed  in  public  pur- 

Eoses,  such  as  a  burying  ground  and  site  for  a  church.    This  claim 
as  been  also  confirmed  by  the  government  of  the  United  States. 
In  support  of  the  plaintiffs*  title,  prescription  is  relied  on  as  based 
on  possession  of  ten  years,  and  in  their  claim  this  must  also  be  taken 
into  view. 

In  the  act  of  sale  from  Epinette  to  Bastrop,  the  land  sold  is  limited 
by  that  now  claimed  by  the  defendants.  All  the  subsequent  deeds 
embrace  it  within  these  limits.  Possession  since  the  year  1810  is 
proved  to  have  been  held  under  Bastrop's  sale,  which  included  the 
disputed  property.  Those  who  claim  in  conformity  with  this  deed, 
have  had  only  a  constructive  possession  of  the  land  now  sued  for, 
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unsupported  by  any  title  emanating  from  the  former  sovereignty  of 
the  country,  for  the  act  of  sale  from  the  grantee,  under  which  their 
title  is  deduced,  does  not  convey  it  to  Bastrop.  It  is,  however,  a 
possession,  by  which  they  have  obtained  a  relinquishment  of  the  title 
of  the  United  States,  and  is,  perhaps,  such  as  would  have  been 
sufficient  to  create  title  by  prescription,  were  it  exclusive  and  unin- 
terrupted, ab  initio.  Opposed  to  this  possession  is  one  set  up  by 
the  defendants,  which  is  supported  by  evidence,  showing  that  the 
inhabitants  of  the  parish  did  use  the  land  in  the  manner  and  for  the 
purposes  for  which  it  is  separated  and  set  apart  from  the  public  do- 
main. They  enclosed  part  of  it  with  fences,  and  buried  their  dead 
in  it.  These  uses  afforded  the  only  means  of  taking  possession^ 
which  united  the  will  to  possess  with  actual  occupation,  so  feir  as  the 
nature  of  the  thing  and  its  destination  would  permit.  A  possession 
,  thus  commenced  is  well  retained  by  the  animvs  reienendiy  which  is 
presumed  by  law,  and  cannot  be  interrupted  by  an  adverse  possession 
merely  civil  or  constructive.  The  plaintiffs,  therefore,  cannot  succeed 
on  the  ground  of  their  prescriptive  title. 

It  then  only  remains  to  examine  their  pretensions,  as  supported  by 
other  evidences  of  title.  These  are  the  deeds  of  sale  above  stated, 
and  they  do  not  ascend  so  as  to  show  any  concession,  even  of  the 
most  imperfect  and  inchoate  kind,  from  the  Spanish  government, 
which  includes  the  land  in  dispute.  It  is  true  that  this  property  has 
been  relinquished  and  confirmed  to  them  by  the  succeeding  govern- 
ment, but  it  has  also  been  relinquished  and  confirmed  to  the  defen- 
dants. The  respective  claims  and  rights  of  both  parties  to  the  suit, 
rest  on  the  titles  which  were  obtained  from  the  Spanish  government, 
and  if  they  be  not  equally  weak  and  without  foundation,  we  are  of 
opinion  that  the  preponderance  is  in  favor  of  that  relied  on  by  the 
defendants,  as  it  is  shown  that  the  disputed  ground  was  laid  off  and 
set  apart  for  the  use  of  the  inhabitants  of  the  parish. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Oakley^  for  the  plaintiffs. 

Thomas^  for  the  defendant. 
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Overton  v.  Archioard.    V,  N.  S.  207. 

Property  labject  to  mortga^  for  principal  and  interest  of  the  price  of  a  tract  of  land,  10 
not  rabject  to  a  demand  for  interest  on  interest  growing  out  of  a  sabseqaent  agreement 
of  the  parties* 

SIXTH  District 

M ARTitfy  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  charges  that  in  November  1819,  he  sold  to  Pannel,  a 
plantation  and  negroes,  for  44,000  dollars,  with  interest  at  ten  per 
cent,  a  year,  from  the  first  of  February,  1820.  A  sum  of  4000  dol* 
lars,  being  payable  on  the  31st  of  March,  IS80,  and  40,000  on  the 
6th  of  November,  1829;  the  interest,  however,  being  payable  yearly 
on  the  Ist  of  March,  and  Pannel  mortgaged,  among  other  property, 
a  negro  slave  named  Delphia,  now  possessed  and  claimed  by  the  de- 
fendant; that  a  sum  of  1600  dollars,  part  of  the  principal  and  interest, 
is  still  due  him;  that  Pannel  has  failed,  and  is  since  dead,  and  the 
plaintiff  has  a  judgment  against  his  syndics.  The  petition  concludes 
with  a  prayer  that  the  defendant  may  be  decreed  to  pay,  or  that  the 
slave  be  seized  and  sold,  for  the  payment  of  the  sum  due,  and  costs. 

The  defendant  pleaded  the  general  issue,  and  called  Le  Gras,  his 
vendor  in  warranty,  who  brought  in  Scott. 

Scott  pleaded  the  general  issue  and  payment  by  Pannel  in  his  life- 
time. 

There  was  judgment  for  the  defendant,  and  the  plaintiff  appealed. 

The  question  turns  entirely  on  the  plea  of  payment.  That  the 
principal  is  paid  appears  by  the  receipts  of  Overton,  duly  recorded  or 
authenticated,  by  which  he  acknowledges  the  receipt  of  the  sums  of 
4000  dollars,  and  1000  dollars,  on  the  fifth  of  January,  1820,  and 
19,200  dollars,  on  the  10th  of  March,  1820,  expressly  as  part  of  the 
principal;  and  19,800  dollars,  on  the  6th  of  April,  1823,  being  part  of 
the  sum  of  44,000  dollars,  agreed  to  be  paid  by  Pannel  for  the  plan- 
tation and  negroes,  for  the  payment  of  which  the  slave  was  mort- 
gaged. 

As  to  the  payment  of  the  interest,  the  plaintiff's  receipts  are  pro- 
duced for  4500  dollars,  and  it  is  further  shown  that  the  plaintiff  re- 
ceived  Pannel's  obligations  for  120,000  weight  of  cotton  in  1822, 
payable  by  instalments,  and  the  delivery  of  the  cotton  was  secured 
by  a  mortgage.  The  cotton  is  shown  to  have  been  worth  upwards 
of  12,000  dollars. 

On  these  facts,  it  is  contended,  on  the  part  of  the  appellee,  that  the 
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appellant  is  without  right,  and  that  the  principal  is  expressly  acknow- 
ledged to  have  been  paid,  and  the  interest  was  paid  in  part,  and  nova- 
ted for  the  remainder. 

It  appears  that  the  first  instalment  was  paid  on  the  5th  of  January, 
and  the  interest  was  not  to  run  until  the  first  of  February;  and  that 
on  the  former  day  the  second  instalment  was  reduced  to  39,000  dol- 
lars. 

That  the  interest  on  that  sum,  to  the  day  of  the  payment  of  19,000 
dollars,  is  2025  dollars;  and  the  interest  on  the  balance,  19,800  dol- 
lars, from  the  latter  day  to  the  last  payment,  April  6,  1823,  two  years 
and  sixteen  days,  is  4043  dollars,  making  the  aggregate  of  interest 
6068  dollars.  Of  this  sum,  4500  dollars  appears  to  have  been  received 
by  the  plaintifPs  express  receipt,  and  the  balance  of  1568  dollars,  is 
more  than  covered  by  the  value  of  the  cotton. 

The  appellant  urges  that  what  is  done  in  a  contract,  rather  than 
what  is  said,  ought  to  give  the  character  to  every  one  of  its  parts — 
that,  although  the  parties  have  said  the  price  was  44,000  dollars^  pay- 
able, 4000  dollars  on  the  31st  of  March  1S20,  and  40,000  dollars  on 
the  6th  of  November  1829,  with  interest  at  ten  per  cent  payable 
yearly  on  the  1st  of  March,  the  vendor  stipulated  for,  and  the  vendee 
agreed  to,  a  price  of  about  80,000  dollars,  payable  4000  dollars  in 
March  1820:  4000  dollars  on  the  1st  of  March,  in  every  year,  until 
1829;  and  40,000  dollars  on  the  6th  of  November  1829. 

It  is  urged  that  this  was  the  intention  of  the  parties,  because  it  ap- 
pears their  calculation  was  made  accordingly — and  the  interest  has 
been  calculated  on  the  4000  dollars  called  yearly  interest,  because  the 
parties,  by  the  agreement  that  the  4000  dollars  should  be  demanda- 
ble  independently  from  the  principal,  have  made  this  interest  princi- 
pal, as  it  became  due. 

This  mode  of  reasoning  is  certainly  morally  correct,  and  perhaps 
legally  so,  between  the  parties  to  the  contract,  who  ought  to  comply 
with  its  stipulations  in  the  manner  in  which  they  were  conscious  they 
were  understood.  But  when  the  contract  is  to  be  enforced  against  a 
third  party,  be  may  refuse  to  be  bound  by  the  acts  of  his  vendor,  be- 
yond the  terms  consigned  in  the  deed — and  insist  that  they  should 
receive  a  constroetiGn  according  to  their  legal  import,  unafiected  by 
any  arrangement  of  his  vendor  after  the  sale. 

The  mortgagor  sold  the  slave  to  the  person  through  whom  the 
defendant  mediately  claims,  on  the  6th  of  December  1819,  one  month 
after  she  was  mortgaged  to  the  plaintiff.  At  that  time  no  part  of  the 
capital  or  interest  was  payable.  If  three  years  afterwards,  the  mort- 
gagor, on  settling  with  the  mortgagee  acted  in  such  a  manner  as  to 
furnish  evidence  that  he  considered  himself  bound  to  pay  interest  on 
interest,  or  on  what  he  had  called  interest,  and  what  we  are  bound  to 
consider  as  such,  this  circumstance  can  not  prevent  the  liberation  of 
the  defendant,  as  soon  as  the  mortgagee  appears  to  have  received 
what  was  legally  his  claim  under  the  mortgage. 

The  vendee  of  land  and  negroes,  neglecting  to  pay  the  price  on  the 
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day  stipulated,  is  liable  to  pay  interest,  although  the  contract  be  silent 
on  this  head;  but  no  interest  is  due  for  a  delay  in  paying  that  interest. 
His  specific  agreement  may  bind  him  to  more  than  legal  interest,  as 
to  a  payment  of  interest  independent  of  the  principal;  but  it  never 
can  render  that  interest,  an  independent  part  of  the  price  demandable 
as  such,  even  if  the  vendor,  not  choosing  to  avail  himself  of  the  delay, 
effects  the  payment  before. 

In  the  present  case,  there  ean  not  be  any  doubt  that  the  plaintiff's 
receipt  for  44,000  dollars,  would  have  prevented  the  demand  of  any 
part  of  the  yearly  payment  of  4000  dollars,  for  interest  accruing  after 
the  payment. 

We  think  the  defendant  has  clearly  shown  that  the  whole  price  and 
interest,  according  to  the  legal  construction  of  the  deed  of  .sale,  has 
been  paid  or  novated,  and  that  therefore  the  mortgaged  slave  is  libe- 
rated from  any  claim  of  the  plaintiff. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Oakley  and  Rostj  for  the  plaintiff. 

Scott y  for  the  defendant. 


Cohen  v.  Havard.    V,  N.  S.  212. 

SIXTH  District. 

Notice  to  take  depositions  may  be  left  at  the  domicil  and  this 
suffices  as  if  served  personally. 
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BaUlio  et  al.  v.  WUson  et  al.    Y,  N.  S.  314. 

The  coart  of  probates  may  dccido  on  the  validity  of  a  sale  of  land,  when  the  qaesUoo 
ariaea  collaterally  in  the  examination  of  other  matters  of  which  it  has  jnrisdiction. 

When  the  appeal  does  not  stay  execution,  the  reversal  of  a  jad|^aient  in  the  appellate 
court,  does  not  avoid  the  sale  made  under  an  execution  issuing  from  the  inferior  court 
in  virtue  of  the  judgment. 

But  if  the  judgment  of  the  inibrior  court  was  fbr  the  delivery  of  a  specific  thing,  m^  this 
objeot  was  delivered  in  consequence  of  the  party  not  being  able  to  give  security  on 
the  appeal,  the  reversal  of  the  judgment  would  enable  the  appellant  to  get  back  the 
property  detained  in  satisfbction  of  it* 

SIXTH  District. 

PoRTERy  J.,  delivered  the  opinion  of  the  court 

This  action  commenced  in  the  court  of  probates,  and  on  judgment 
being  rendered  there  against  the  defendants,  they  appealed  to  the 
district  court,  where  that  of  the  probate  court  was  reversed.  From 
this  judgment  the  plaintiffs  have  appealed. 

The  petitioners  state,  that  in  the  year  1S18  they  sold  and  conveyed 
to  one  James  H.  Gordon,  two  tracts  of  land  for  the  sum  of  16,000 
dollars,  with  interest  on  the  different  instalments  at  the  rate  of  ten 
per  cent,  per  annum;  that  after  executing  the  said  act  of  sale,  the  said 
Gordon  departed  this  life,  leaving  the  said  sum  unpaid;  that  his 
widow,  Maria  G.  Grordon,  natural  tutrix  of  the  minor  children  and 
heirs  of  her  husband,  has  taken  possession  of  the  estate,  and  is  liable 
for  the  payment  of  the  debts  due  the  petitioners.  That  since  the 
death  of  James  H.  Gordon,  the  petitioners  have  proceeded  against 
the  said  Maria,  and  her  husband,  Win.  Wilson,  with  whom,  since 
the  death  of  James  H.  Gordon,  she  has  intermarried,  have  obtained 
judgments  and  issued  executions  against  them,  and  under  the  sales 
made  in  pursuance  thereof  have  purchased  the  lands  and  hold  them. 
That  since  the  lands  were  sold,  the  defendants  took  an  appeal  and  had 
these  judgments  reversed:  that  the  lands  still  belong  to  the  petitioners, 
but  that  there  is  a  large  balance  yet  due  to  them,  and  that  the  succes- 
sion is  solvent  and  able  to  pay  them.  That  the  funds  are  in  the 
hands  of  the  defendants,  who  are  liable  for  the  payment,  and  that 
though  a  long  period  has  elapsed  since  the  death  of  James  H.  Gordon, 
the  said  Maria,  as  tutrix  to  her  minor  children,  who  accepted  the 
succession  with  the  benefit  of  an  inventory,  has  failed  to  render  an 
account  of  her  administration.  The  petition  concludes  by  a  prayer 
that  the  def(;ndants  may  be  cited  and  compelled  to  render  a  full  and 
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complete  account  of  the  administration  of  the  said  estate,  and  that 
they  may  be  condemned  to  pay  the  amount  due  the  petitioners,  with 
interest  and  costs;  and  further,  that  the  validity  of  the  sales  made  to 
them  may  be  inquired  into. 

The  defendants  severed  in  their  answers.  Wm.  Wilson  pleaded 
th^  general  issue,  and  denied  the  jurisdiction  of  the  court. 

His  co-defendant  also  pleaded  the  general  issue.  She  averred  that 
she  had  renounced  the  commnnity  with  her  late  husband;  that,  as 
tutrix  to  her  children,  she  had  administered  on  the  estate;  that  she 
had  caused  a  large  part  of  the  property  to  be  sold  at  probate  sale; 
that  the  lands  which  had  been  mortgaged  to  the  present  plaintiffs 
were  offered  for  sale  without  success;  that  she  was  proceeding  to 
cause  other  and  further  appraisements  to  enable  her  to  pay  the  plains- 
tiffs,  but  that  they,  not  satisfied  with  these  proceedings,  instituted  suit 
in  the  district  court  against  the  defendant  and  obtained  judgments, 
which  have  been  since  reversed  and  annulled,  lliat  imder  these 
judgments  the  lands  have  been  taken  out  of  the  possession  of  the 
defendant,  as  she  was  unable  to  give  bond  to  stay  the  execution. 
That  she  has  taken  all  legal  means  to  procure  restitution  to  the  mass^ 
of  the  estate  of  the  lands  sold  a&  aforesaid,  so  that  she  may  proceed 
to  a  final  administration.  That  she  does  not  believe  there  will  be 
property  sufficient  to  pay  the  debt  due  by  the  estate,  but  that  Ae 
can  not  ascertain  how  much  the  deficit  will  be  until  the  lands  pur^- 
ohasedby  the  plaintifis  shall  be  sold.  That  she  has  made  many 
payments-  to  creditors.  That  she  has  been  always  willing  to  render 
an  account,  and  still  is  so*  That  she  hath  done  no  act  to  render  her 
liable  in  her  private  capacity,  and  that  if  she  has,  the  court  of  probateff 
has  no  jurisdiction  of  the  demand,  nor  has  it  any  to  examine  the; 
validity  of  the  sale  of  the  lands;  and  finally,  that  no  judgment  can  be 
given  against  her  for  a  specific  sum  until  the  whole  of  the  estate  shall 
be  sold. 

The  first  questions  to  be  examined  arise  out  of  the  pleas  presented 
to  the  jurisdiction  of  the  court,  and  we  think  the  defence  well  offered 
to  that  part  of  the  petition  which  alleges  the  personal  responsibility 
of  the  defendant,  by  reason  of  her  maUadministration.  Such  action 
should  be  commenced  in  the  district  court 

But  we  do  not  think  the  court  of  probates  is  without  jurisdiction 
to  examine  into  the  validity  of  the  sales  made  under  the  judgment  of 
another  tribunal.  It  is  true  it  wants  the  power  to  decide  directly  on 
titles  to  land;  but  where  the  question  arises  collaterally,  and  an  ex- 
amination of  it  becomes  necessary  in  order  to  enable  the  court  to 
arrive  at  a  correct  conclusion,  on  matters  of  which  it  has  jurisdiction^ 
as  in,  the  case  before  us,  where  the  object  is  to  ascertain  how  much 
is  due  by  the  estate,  then  the  court,  of  necessity,  must  examine  whether 
the  sales  made  entitle  the  defendants  to  a  credit 

The  defendant  is  equally  ill  founded  in  her  objection,  that  no  judg^^ 
ment  can  be  rendered  against  her  for  a  specific  sum,  until  the  whole 
of  the  estate  shall  have  been  sold.    A  creditor,  whose  debt  is  disputed 
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by  an  administrator  of  an  estate,  either  in  whole  or  in  part,  has  a 
right  to  demand  that  it  shall  be  liquidated  and  ascertained  by  a  judg- 
ment, although  after  that  judgment  be  rendered  be  may  not  be 
authorised  to  issue  execution  on  it.  A  contrary  rule  would  delay 
the  creditor,  unnecessarily,  by  compelling  him  to  liquidate  his  claim 
after  funds  had  come  into  the  hands  of  his  administrator  to  pay  him. 
He  may  do  it  before,  and  have  his  debt  established,  so  that  when 
money  is  received  by  the  representatives  of  his  debtor,  they  must  pay 
him  without  further  delay. 

The  district  court  gave  judgment  against  the  defendant,  as  tutrix  of 
the  minor  children  of  James  H.  Gordon,  for  8666  dollars  and  66^ 
cents,  and  directed  the  mortgaged  premises  to  be  sold  by  the  pro- 
bate court,  for  cash,  that  the  proceeds  should  be  first  paplied  to  the 
payment  of  the  plaintffs'  demand,  and  that  if  any  balance  should  re- 
main due,  that  they  be  paid  in  common  with  the  other  chirographary 
creditors. 

Though  this  judgment  does  not  expressly  pass  on  the  validity  of 
the  sales  made  under  the  judgments  obtained  in  the  district  court,  it 
impliedly  considers  them  void  and  of  no  effect,  and  the  correctness  of 
this  opinion  is  the  principal  question  which  the  cause  presents,  and 
that  which  has  been  most  discussed  at  the  bar. 

It  is  one  of  considerable  importance,  but  not  of  much  difficulty. 
The  acts  of  the  legislature  provide  that  on  all  judgments  rendered  by 
the  courts  of  juctice  of  this  state,  executions  may  issue  after  a  certain 
number  of  days,  unless  these  judgments  shall  be  stayed  in  their  exe- 
cution by  an  appeal.  And  they  further  provide,  that  no  appeal  shall 
stay  execution  unless  the  party  cast,  shall  give  bond,  with  good  and 
sufficient  security,  in  a  sum  not  exceeding  double  the  value  in  dispute. 
1  Mart.  Dig.  438. 

These  acts  also  provide  for  the  manner  in  which  executions  sball 
issue — their  form  and  effects:  and  one  of  these  effects  is  expressly 
stated  to  be  '^  that  a  sale  under  them  shall  vest  in  the  purchaser  all  the 
right,  title  and  interest  which  the  defendant  had  in  the  thing  sold." 
They  make  no  distinction  between  executions,  on  judgments  final,  in 
a  court  of  the  last  resort,  and  those  emanating  from  a  tribunal  whose 
decrees  are  subject  to  revision  and  reversal;  all  are  declared  to  vest 
the  title  of  the  defendant,  absolutely,  without  condition  of  any  kind. 
It  is  clear  then  that  we  have  not  the  authority  to  say,  that  on  any 
subsequent  event  that  title  shall  be  divested.     2  Mart.  Dig.  172. 

The  letter  of  the  l^w  being  therefore  directly  opposed  to  the  con- 
struction contended  for  by  the  appellees,  it  might  be  sufficient  to  leave 
the  question  on  that  ground  alone,  but  as  the  contrary  doctrine  has 
been  strenuously  contended  for,  it  may  not  be  amiss  to  consider  the 
subject  in  other  points  of  view. 

The  legislature,  in  acting  on  this  matter,  had,  as  they  have  in  most 
others,  but  a  choice  of  inconveniences.  On  the  one  hand  there  was 
that  of  permitting  debtors  to  waste  their  property,  or  put  it  out  of  the 
reach  of  their  creditors,  during  the  period  that  might  elapse  between 
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giving  judgQieQt  in  the  court  of  the  first  instance,  and  that  of  the  ap-* 
pellate  tcibiinal:  on  the  other,  that  of  exposing  the  defendant  to  the 
hardship  of  having  his  property  sold  at,  perhaps,  less  thw  its  real 
value  to  satisfy  a  judgment  which  might  be  reversed.  They  chose 
the  former  ^s  the  least  evil  of  the  two,  and  we  think  wisely*  The  pre- 
sumption is  against  the  debtor  and  in  favor  of  the  judgment  rendered 
against  him,  and  he:  shoirid  pot  be  permitted  to  delay  its  execution 
unloss  \^  can  place  the  person,  in  whose  favor  it  has  been  rendered, 
in  a$  good  a  situation  as  he  would  have  been,  had  the  appeal  not  been 
takeu. 

If  we  suppose  these  to  have  been  the  motives  why  these  laws  wera 
passed)  and  we  pan  imagine  no  other,  the  principlea  contended  for  by 
tbe^  appellee  would  defeat  the  object  contemplated  by  the  law  maker. 
No  one  would  purchase  al  a  sheriff's  sale,  on  the  risk  of  having  the 
property  t^en  out  of  his  hands^  with  an  uncertain  recourse  on  the 
creditor  for  Ihe  purchase  money,  who  might  be  a  non<4:esident,  or 
havQ  becomo  an  insolvent  in  the  interval  between  judgment  below 
and  above;  or  if  he  did,  he  would  do  it  at  such  a  hazard  as  would 
make  the  contract  in  effect  more  resemble  an  aleatory  one  than  any 
thing  Qlse,  and  consequently  the  goods  of  die  debtor  would  be  always 
sold  at  a  sacrifice,  |br  tba  purchaser  would  seek  indemnification  for 
the  danger  to  which  be  was  ecKposed,  in  the  profit  whic^  he  might 
hope  to  make.  Execution  is  quaintly,  but  truly,  called  the  life  of  the 
law.  The  doctrine  on  which  these  sales  are  sought  to  be  avoided, 
would  outke  it  any  thing  else,  or  if,  in  some  cases,  it  would  have  that 
effect,  it  would  be  with  great  injury  and  loss  to  the  defendant 

It  was  urged  from  the  bar,  that  as  the  only  authority  for  the  execu-^ 
tion  was  the  judgment  of  the  court,  the  reversal  of  that  judgment 
necessarily  rendered  every  thing  which  had  been  done  under  it,  void* 
But  the  position  we  consider  to  be  quite  untenable.  The  destruction 
of  a  power  does  not  carry  with  it  the  destruction  of  the  effects  which 
thai  power,  when  in  force^  may  have  produced.  This  might  be  illus^ 
trated  in  a  variety  of  ways,  aKid  by  examples  drawn  from  every 
science.  Btit  we  will  take  one  from  that  which  we  are  most  in  the 
habit  of  studying  and  best  acquainted  with.  If  an  agent  should  sell 
a  tract  of  land  under  a  power  of  atlorney,  a  subsequent  revocation  of 
that  power  would  surely  not  annul  the  sale  that  was  made  under  it. 

Again,  if  the  legislature  had  contemplated  that  any  such  conse- 
quence was  to  result  from  the  reversal  of  the  judgment  we  must  pre- 
sume they  would  not  have  neglected  to  make  particular  provisions  in 
relation  to  it,  in  order  to  meet  the  exigencies  of  different  cases.  For 
even  on  the  principles  contended  for  by  the  appellees,  it  is  not  every 
reversal  which  should  produce  a  rescission  of  the  sale.  The  j  udgment 
may  be  only  avoided  in  part,  and  confirmed  for  an  amount  greater 
than  that  made  on  the  execution;  it  may  be  remanded,  for  some 
mistake  in  conducting  the  proceedings  below,  and  ultimately  con- 
firmed to  the  whole  extent  of  the  first  judgment.  Cases,  then  so 
entirely  dissimilar  from  those  where  the  decree  of  the  court  of  the 
Vol.  III. 
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first  instance  is  reversed  in  totOj  would,  we  believe,  have  received,  as 
they  certainly  required,  different  regulations,  if  it  had  been  intended 
that  a  reversal  of  the  judgment  of  the  inferior  court  should  annul  the 
sale  by  the  sheriff  made  under  it. 

There  is  still  another  consideration.  It  is  now  upwards  of  twenty 
years  since  these  statutes  have  been  passed.  So  far  as  our  experience 
has  extended,  this  is  the  first  time  that  an  attempt  has  been  made  to 
set  aside  sales  made  under  judgments  which  were  afterwards  reversed; 
and  yet  the  cases  must  have  been  numerous,  where  there  were  strong 
motives  to  do  so.  This  long  acquiescence  under  the  construction 
which  we  now  adopt,  is  a  powerful  argument  to  show  its  correctness. 
It  proves  how  these  laws  have  been  understood  by  the  profession. 

Leaving  the  question  for  a  moment  on  that  ground,  let  us  now 
see  what  is  done  in  other  countries.  The  form  of  our  writ  of  execu- 
tion, as  it  is  well  known,  combs  from  the  common  law.  It  is  a  well 
settled  principle  in  that  system,  that  on  the  reversal  of  the  judgment 
of  the  inferior  'court,  the  plaintiff  in  error  is  only  restored  to  the  money 
made  under  the  fieri  facias,  not  to  the  thing  sold.  2  Tidd's  Praa 
1129;  2  Bac.  Ab.  506  (Amu  ed.);  8  Co.  19  Cro.  Jac  246. 

If,  indeed,  the  property  is  only  extended  on  an  elegit j  the  defen- 
dant in  execution  gets  it  back,  because  there  has  been  no  alienation 
under  the  writ.  And  so  it  would  be  here  if  the  judgment  of  the  court 
below  was  for  th^  'delivery  df  a  specific  object,  and  that  judgment 
should  on  appeal  be  annulled.    2  Bac.  Ab.  507. 

The  Spanish  law  can  afford  us  no  guide  for  settling  this  question. 
In  that  country  the  adjudication  of  property  under  execution,  was  a 
judicial  act,  to  which  ^ct,  purchased,  plaintiff  and  defendant  were 
parties;  from  the  judgment  rendered  thereon,  the  defendant  might 
appeal,  and  the  reversal  6f  the  sentence  of  adjudication  left  the  buyer, 
of  course,  without  title'.  The  creditor  was  obliged  in  all  cases  by 
virtue  of  the  law  Toledana,  to  give  security  for  the  return  of  the 
property,  in  case  the  sentence  of  remote  should  be  reversed.  Cur. 
Phil. p.  2fjuicioexecutiv6jt^'erbo  Citacion;  Ibid,  SentenciaySect,  20, 
no.  I  and  2;  Ibid.  Remaie  ho.  1;  Febrero,  p.  2,  lib.  3,  cap.  2,  sect, 
fin.  no.  386,  387. 

We  are,  therefdre,  of  opinion  that  the  amount  received  on  these 
executions  must  be  credited  to  the  defendants,  and  the  debt  due  to 
the  plaintiffs  being  fully  established,  that  they  must  have  judgment 
for  the  balance  due. 

The  district  court,  in  giving  judgment,  left  out  of  view  the  sum  of 
4333  dollars,  and  33  cents,  on  which  the  plaintifiis  had  obtained  judg- 
ment in  the  district  court,  on  the  ground  that  as  the  amount  was 
settled  by  a  decree  of  that  tribunal,  it  formed  a  distinct  and  separate 
claim,  which  ought  to  be  presented  to  the  court  of  probates  as  such. 

But  in  this  it  erred.  The  object  of  this  suit  is  to  ascertain  what 
sum  is  due  to  the  plaintiffs  on  the  whole  transaction,  so  that  the 
tutrix  may  pay  them  their  proportion  with  the  other  creditors.  All 
the  claims  then  should  be  embraced. 
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The  plaintiffs  show  that  at  the  death  of  James  H.  Gordon,  there 
was  due  to  them  13,000  dollars,  with  ten  per  cent,  interest.  On 
that  sum  there  has  been  made  by  execution,  issuing  on  the  judg- 
ments obtained  on  the  last  instalments,  7160  dollars;  the  plaintifis 
then  are  entitled  to  judgment  for  5840  dollars,  with  interest,  to  be 
calculated  by  ascertaining  the  interest  from  the  time  the  obligations 
became  due  until  the  day  of  partial  payment,  adding  the  interest  to 
the  principal,  and  deducting  the  payment.     1  N.  S.  57S;  3  Ibid.  487. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is 
further  ordered,  adjudged  and  decreed,  that  the  plaintiffs  do  recover 
of  the  defendant  Maria  C.  Wilson,  tutrix,  the  sum  of  5840  dollars, 
with  interest  as  aforesaid,  to  be  paid  by  the  said  Maria  G.  Wilson, 
out  of  the  estate  of  James  H.  Gordon,  in  her  hands  to  be  administered 
as  tutrix  to  his  minor  heirs..  And  it  is  further  ordered,  adjudged  and 
decreed,  that  no  execution  shall  issue  on  the  judgment,  until  the  said 
Maria  C.  Wilson  shall  hav^  failed  to  render  her  account,  according 
to  law,  in  the  court  of  probates;  and  to  pay  over  to  the  plaintiffs 
such  portion  as  may  be  <]lue  jto  them  as  chirographary  creditors. 

Thomas  and  Baldwin^  for  the  plaintiffs. 

Bost  and  Wilson^  for  the  defendants. 


BailHo  t>.  Baillio.     V,  N.  S.  228. 

When  the  will  does  not  grive  seisin  to  the  executors,  they  are  all  entitled  to  commission 
only  on  the  sum  which  came  into  their  hands  to  pay  debts  and  legacies. 

A  'donation  of  community  property,  by  the  husband  to  one  of  the  children,  most  be  col- 
lated one  half  to  the  father's  estate  and  one  half  to  the  mother's. 

COURT  of  Probates  of  the  Parish  of  Rapides. 

• 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  court  below,  by  which 
the  property  of  the  community  of  the  widow  and  her  late  husband  is 
divided,  and  a  partition  ordered,  of  the  succession  of  the  latter,  among 
his  heirs.  The  appeal  is  taken  and  prosecuted  by  one  of  the  heirs 
only,  whose  husband  acted  as  testamentary  executor  of  the  deceased. 

The  case  offers  two  questions  for  solution.    The  first  relates  to  the 
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commission  or  per  cetitage  allowed  by  law  to  executor*.  The  second 
arises  out  of  the  manner  in  which  the  judge  a  quo  directed  the  col- 
lection of  certain  advances  which  had  been  made  to  some  of  the  h^ird 
and  descendants^  by  their  father,  before  his  death. 

As  to  the  first  of  these  questions,  we  are  clearly  of  opinion  that  the 
decision  of  the  court  below  was  correct.  The  will  did  not  give  seisin 
of  the  succession  to  the  executors  of  the  deceased,  and  consequently 
they  are  entitled  to  a  commission  on  that  part  of  the  estate  alond 
which  fell  into  their  hands  for  the  purpose  of  paying  debts  and 
legacies,  which  has  been  allowed  to  them.  See  Old  Civil  Code,  p. 
248  and  172. 

The  circumstance  of  the  community  of  property  which  existed 
between  the  widow  and  heirs  of  the  deceased  at  the  time  of  his  death, 
renders  the  second  que&rtion  somewhat  difficult  to  solve. 

In  the  present  case,  advances  were  made  by  donations  from  th^ 
father  to  some  of  his  children,  out  of  the  properly  of  the  communit^r, 
or  common  stock  of  acquests  and  gains  belonging  to  him  and  their 
mother,  who  is  still  living.  In  bringing  back  these  dokiations,  ft 
question  arises,,  as  to  the  manner  in  which  they  Ought  to  be  collated. 

The  law  requires  property  given  in  advances  to  heirS,  to  be  collated 
to  the  succession  of  the  donor;  and  as  the  husband  is  master  of  the 
community  of  acquests  subsisting  between  him  and  his  wife  during 
his  lifetime,  and  may  sell,  or  in  any  other  manner  dispose  of  the 
effects  belonging  to  such  community,  it  would  seem  that  a  gift  made 
by  him  to  one  of  his  children,  which  should,  after  his  death, be  subject 
to  collation,  ought  to  be  returned  in  toio  to  his  succession.  But, 
according  to  the  most  celebrated  commentator  on  the  French  Code, 
which  is  very  similar  in  its  provisions  to  our  own,  on  the  subjects  of 
community  of  goods  between  husband  and  wife,  succession,  and 
collation,  a  contrary  doctrine  is  maintained ;  which  requires  that,  when 
the  donation  is  of  common  property,  collation  takes  place  by  moiety, 
although  the  husband  should  have  been  sole  agent  in  the  gift  or 
advance  to  the  children;  and  this  appears  to  us  to  be  equitable.  See 
4  TouUier^  p.  460,  no.  464.  Collation,  however,  cannot  be  required, 
until  the  opening  of  the  succession  to  which  it  belongs.  Admitting 
thai  the  advances  made  by  P.  Baillio  to  his  heirs,  must  be  collated 
by  halves,  one  moiety  to  be  returned  to  his  succession,  and  the  other 
to  that  of  his  wife,  the  latter  return  cannot  take  place  until  her  suc- 
cession be  opened;  this  part  of  the  donation  must  remain  undisturbed 
in  the  possession  of  the  donees  until  that  event  happens.  The  judge 
of  probates  erred  in  collating  the  advances  made  to  P.  Baillio,  as  to 
the  whole  mass  of  the  community,  and  gitring  to  the  widoi;i^  one  half 
of  the  aggregate  thus  formed.  The  comrbon  property,  as  it  was  at 
the  time  of  the  death  of  one  of  the  partners,  should  have  been  divided 
between  the  survivor  and  the  heirs  of  the  former;  and  to  the  half 
thus  allotted  to  said  heirs,  should  be  added  one  half  of  the  advances 
made  to  them,  as  subject  to  collation  in  the  sliccessiott  6f  their  ftither; 
as  the  other  half  cannot  legally  be  disturbed  until  the  opening  of  the 
succession  of  the  mother,  it  should  not  have  been  acted  on. 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgmeDt 
of  the  court  below  be  avoided,  reversed  and  annulled:  and  it  is  fur- 
ther ordered  and  decreed  that  the  cause  be  remanded  to  the  court  of 
probates,  with  directions  to  the  judge  of  said  court  to  proceed  to  a 
partition  of  the  estate  belonging  to  the  widow  and  heirs  of  the  de- 
ceased, agreeably  to  the  principles  laid  down  in  the  above  opinion. 
And  it  is  further  ordered,  adjudged  and  decreed,  that  the  appellees 
pay  the  costs  of  this  appeal. 

Johnson  and  Baldwinj  for  the  plaintiff. 

Thomasy  for  the  defendants. 


Bayoujon's  Heirs  t>.  Criswell. .  V,  N.  S.  232. 

SIXTH  District. 

By  our  law  after  the ,  lessee  has  disclaimed  title,  and  called  in  his 
lessors,  nothing  can  be  tried,  between  him  and  the  plaintiff  but  the 
possessory  right  Partida  3,  tit,  2,  law  29;  Civil  Code,  375,  art.  25; 
Eling  v.  Fisk,  4  N.  S.  395. 

The  absence  of  an  attorney  cannot  be  considered,  as  a  good  ground 
for  a  continuance,  unless  it  appears  he  was  prevented  from  attending 
court  by  some  event  beyond  his  control. 

In  this  case  Portsb,  J.,  said: 

When  the  jury,  were  about  to  be  empannelled,  the  defendant  ob- 
jected to  the  tickets,  containing  the  names  of  the  jury,  being  drawn 
out  of  the  box  before  it  was  ascertained  that  there  were  twenty  in 
attendance.  We  think  this  objection  well  taken,  and  that  the  judge 
erred  in  overruling  it  The  Code  of  Practice  requires  that  before  a 
cause  is  tried  by  a  jury  the  original  venire  should  he  called  over,  and 
if  twenty  of  them  be  present,  that  tlien  the  clerk  shall  proceed  to 
draw  twelve  outpf  the  box  to  decide  the.  case.  According  to  a  state- 
ment in  the  bill  of  exceptions,  there  were  only  five  in  attendance* 
This  was  not  enough;  that  fact  should  have  been  ascertained  before 
the  drawing  commenced,  and  the  number  of  twenty  should  then  have 
been  made  up  by  talesmen,  and  the  whole  of  their  names  be  put  in 
the  box  before  the  drawing  commenced.  The  provisions  in  the  Code 
of  Practice  are  not  clear,  but  this  is  the  way  we  understand  them. 
Code  of  Practice,  496, 497,  513. 

44* 
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Wright  v*  Harman  et  al.    V,  N.  S.  235. 

Sheriffs  cannot  demand  the  fees  g^iven  by  law  for  keeping  slaves,  uAletolhey  are  detttined 

in  actoal  custody. 
But  they  may  recover  on  a  quantum  meruit  for  the  moneys  actually  expended  by  them. 

SIXTH  District. 

Mathsws,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiff  claims  remuneration  from  the  defendants, 
as  owners  of  certain  slaves,  for  expenses  incurred  by  him  in  feeding 
and  clothing  said  slaves,  whilst  under  his  care  and  keeping,  by  virtue 
of  an  order  of  the  parish  judge.  He  obtained  judgment  in  the  court 
below  for  the  full  amount  of  his  demand,  from  which ^e  defimdants 
appealed. 

Payment  is  resisted  by  the  appellants  on  two  grounds:  1.  That 
the  expenses  thus  incurred  arose  out  of  a  criminal  prosecution,  which 
they  are  not  legally  bound  to  pay :  2.  If  they  are  liable,  in  any  man- 
ner, to  pay  the  sums  claimed  by  the  appelieesy  this  liability  extends 
only  to  money  by  him  actually  laid  out  and  expended  for  their  use 
and  benefit. 

The  &6Cff  of  the  case  show  that  these  slaves  were  placed  in  the 
possession  of  the  plaintiff,  as  sheriff  of  the  parish  of  Rapides,  by  ati 
order  of  the  judge,  made  in  relation  to  a  criminal  pyoseeotibn,  about 
to  be  carried  on  against  one  of  the  defendants;  that  they  were  never 
committed  to  jail,  but  submitted  to  the  keeping  of  a  citizen  of  the 
parish,  who  made  ho  chai^  for  the  food  with  which  he  supplied 
them;  and  that  the  appellee  did  pay  for  clothing  said  slaves  59  dollars^ 
which  was  absolutely  necessary. 

This  sum  is  not  objected  to  by  the  appellants,  and,  as  we  are  of 
opinion  that  the  appellee  cannot  recover  more  from  them  on  a  quan^ 
turn  meruity  it  is  thought  to  be  unnecessary  to  decide  on  the  first 
ground  of  opposition  assumed  in  the  defence.  It  has  been  already 
settled,  by  two  decisions  of  this  court,  that  sheriffs  or  jailors  are  not 
entitled  to  recover  fees  from  the  owners  of  runaway  slaves  for  keeping 
tfiem,  unless  they  have  been  confined  in  jail,  or  their  keepers  have 
actually  incurred  expenses  in  their  detention.  The  same  principles 
which  govenied  in  the  decision  of  those  cases  are  applicable  to  the 
present.  In  the  case  of  Morgan  v*  Mitchell,  S  N.  S.  577,  and  Mofi^ 
tegut  V.  Dauphin,  1  N.  S.  258. 

[t  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  reversed  and  annulled;  and  it  is  fur- 
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ther  ordered  and  adjudged,  that  the  pljliintiff  and  appellee  do  recover 
from  the  defendants  and  appellees  the  sum  of  5d  dollars,  trtlh  costs 
in  the  court  below,  and  that  he  pay  the  costs  of  this  appeal. 

Baldwin  and  fFibarij  for  the  plaintiff. 

Thomasj  for  the  defendants. 


Glaze  V.  RusselL    Y^  N«  S.  297« 

SIXTH  District. 

The  law  has  not  left  the  party  a  judge  of  the  amount  of  the  bond, 
even  on  a  devolutive  appeal,  but  it  requires  him  to  give  bond  ana 
surety  <<to  such  an  amount  as  the  court  nmy  determine,  as  sufficieh^ 
to  secure  the  payment  of  the  costs.''    Code  of  Practice,  il6. 


Cuney  v.  Archindrd.     V,  N.  S.  S3S. 

When,  in  the  t^U  of  a  tnti  of  land  there  is  etror  A0  to  the  qa&ntity  06Ataine<f  «»ithln 
certain  limitov  but  none  aa  to  the  limits,  the  Teodor  caoDot  claim  anjr  kilkd  lyin^  Within 
these  limits.    The  doctrine  of  sale  per  aterti&nem  explained. 

SIXTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court* 

The  Ancestors  of  the  present  plaintiff  and  defendiant  i;^ere  heirs  of 
Cesaf  Archinard.  Among  other  property  owned  by  him,  was  a  tract 
of  land  lying  in  fhe  parish  of  Rapides,  on  which^  he  ha:d  opened  a 
plantation  and  resided.  This  plantation,  after  various  sales  made  ia 
order  to  effectuate  a  partition,  for  the  succession  appears  to  have 
been  a  subject  of  great  litigation  among  the  heirs,  was  jointly  pur- 
chased by  the  immediate  ancestor  of  tlie  defendant  under  a  descrip- 
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tion  which  stated  it  to  consist  of  950  arpents.  A  survey  having  been 
lately  made  of  the  land  included  within  the  patent,  it  was  found  to 
embrace  the  quantity  of  1854  arpents;  and  the  plaintiffs  have  brought 
this  action,  alleging  that  the  surplus  quantity  above  950,  has  never 
been  sold,  and  that  they  are  entitled  to  the  one  half  of  it. 

The  inventory  and  different  sales  have  been  introduced,  for  the 
purpose  of  showing  what  was  the  understanding  of  the  parties  in 
relation  to  the  true  extent  of  the  land  in  question. 

The  inventory  made  in  the  year  1809,  states  it  to  be  a  tract  of  land, 
of  950  arpents,  lyin^  on  the  bayou  Rapides,  being  the  residence  of 
the  deceased,  consistmg  of  a  plantation  under  fence,  a  dwelling  bouse 
and  out-houses,  a  cotton  gin,  press  and  grist  mill,  inclusive,  and  various 
improvments. 

At  the  sale  made  by  the  parish  judge,  the  ancestor  of  the  plaintifis 
became  the  purchaser,  under  a  description  as  follows — ^^  A  tract  of 
land,  of  nine  hundred  and  fifty  arpents,  on  the  bayou  Rapides,  being 
the  residence  or  home  plantation  of  the  deceased  Cesar  Ardiinard 
and  Eliza  P.  Arehinard." 

For  some  reasons,  which  do  not  appear  in  evidence,  and  which 
could  not  be  of  any  importance  in  deciding  on  the  rights  of  the  parties 
DOW  before  us,  the  property  belonging  to  the  succession  was  again 
put  up  at  auction,  and  at  this  sale  the  ancestor  of  the  defendants 
became  the  purchaser,  the  land  being  described  as  follows— ^<  950 
arpents  of  land  on  the  bayou  Rapides,  the  tract  whereon  R.  E.  Cuney 
now  lives,  agreeably  to  the  title  papers." 

This  sale  was  made  by  the  sheriff,  and  in  the  deed  of  conveyance 
given  by  him  to  the  purchaser,  the  same  description  is  given  as  that 
just  mentioned. 

The  title  of  the  land  consists  in  a  complete  grant  from  the  Spanish 
government,  and  it  gives  the  following  limits  to  the  land  conc^ed  to 
die  ancestor  of  the  parties. 

^Lindando  de  un  lado  con  tierras  pertenecUntes  a  Mr.  Duparc, 
y  del  otro  a  las  de  Don  Bicardo  Edmond  Cxineyj  como  lo  demu" 
estro  proKxamenie  el  piano  fia^uralivo  que  aniecede.*^ 

<^  Bounded  on  one  side  by  lands  belonging  to  Mr.  Duparc,  and  on 
the  other  by  those  of  Mr.  Richard  Edmund  Cuney,  as  is  more  fully 
shown  by  the  antecedent  plan  of  surety." 

This  plat  represents  the  land  with  the  limits  there  given,  and  is 
stated  to  contain  950  arpents. 

The  real  question  in  this  cause,  lies  within  a  very  narrow  compass. 
It  is,  whether  the  sale  was  what  is  called  in  our  law  per  aversionem. 
It  is  certainly  a  correct  principle,  as  contended  for  by  the  counsel  for 
the  appellants,  that  where  a  tract  of  land  is  sold  as  containing  a  cer- 
tain quantity,  without  boundaries  being  given,  that  if  there  be  error  in 
both  parties,  in  regard  to  the  quantity,  the  vendee  has  no  right  to  de- 
mand the  surplus.  It  would  be  inequitable  that  he  should,  for  it  did 
not  enter  into  the  contemplation  of  either  to  make  it  the  subject  of  the 
agreement.    The  doctrine  in  our  law,  in  relation  to  sales  per  aver* 
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sionem,  is  not  understood  to  affect  this  principle;  but  on  the  contrary, 
to  sustain  it.  It  proceeds  on  the  idea  that,  where  the  object  is  sold  in 
bulk,  and  by  certain  limits,  it  must  be  understood  their  attention 
was  more  fixed  on  the  size  or  limits,  than  on  the  quantity  which  it 
was  stated  these  limits  contained.  Where  the  object  sold  is  an  island, 
or  a  field  inclosed,  the  application  of  these  principles  is  easy;  but 
where  it  is  of  great  extent,  and  the  boundaries  not  perfectly  known, 
as  was  frequently  the  ease  in  the  early  settlement  of  this  state,  the 
reason  oa  which  the  rule  was  established  certainly  does  not  apply 
with  the  same  force. 

But  the  case  before  us  is  not  one  which  would  justify  us  in  taking 
out  of  the  rule,  even  on  the  ground  just  stated.  The  land  is  not  of 
great  extent.  The  parties  who  were  of  full  age,  knew  well  its  limits, 
and  as  the  purchase  was  made  in  reference  to  these  limits,  the  boun- 
daries must  control  the  quantity. 

In  the  case  of  Fouche  v.  Macarty,  reference  was  not  made  to  title 
papers  in  possession  of  the  heirs,  but  to  those  which  ought  to  exist  in 
the  office  of  the  notary  public;  and  the  opinion  of  the  court  went 
expressly  on  the  ground,  that  neither  seller  or  buyer  knew  the  fact, 
that  the  plantation  had  received  an  accession  of  twenty-six  arpents  in 
depth  by  a  second  grant  from  the  Spanish  government.  A  conclusion 
which  was  rendered  very  strong  in  that  case,  by  the  circumstance  of 
the  heirs  being  minors,  and  the  sale  being  conducted  by  their  tutor. 
In  the  cause  now  before  us,  the  heirs  were  of  the  age  of  majority,  and 
they  had  been  for  some  time  in  litigation  respecting  this  property. 
The  ancestor  of  the  plaintiff  had  once  purchased  it,  and  had  been  in 
possession  of  it.  We  have  no  doubt,  therefore,  that  both  knew  the 
limits;  and  if  both  knew  them,  and  the  one  bought,  and  the  othet 
sold,  in  reference  to  them,  they  must  control  the  enumeration  of  quan- 
tity, or  in  other  words,  although  there  might  have  been  error  as  to 
quantity,  there  was  none  as  to  boundaries,  and  the  error  of  the  former 
kind,  in  a  sale  per  aversionem^  will  not  enable  the  vendor  to  claim 
any  part  of  the  property  contained  within  these  boundaries. 

It  is,  therefore,  ordered,  adjudged  and  decreed)  that  the  judgment 
•of  the  district  court  be  affirmed,  with  costs. 

Thomas^  for  the  plaintiff. 

Baldmn,  for  the  defendant. 


52^  SUPREME  COURT. 


Gardere  et  al.  v.  Murray.     V,  N.  S.  244. 

SIXTH  District. 

If  a  judge  signs  a  judgment  before  the  proper  time,  the  party  may 
still  move  for  a  new  trial,  in  the  same  manner  as  if  the  judgment 
was  unsigned. 

If  the  party  instead  of  doing  this,  appeals,  he  is  precluded  from 
urging  that  the  judgment  was  not  final.  See  2  Martinis  Digest^ 
for  a  provision,  that  when  a  court  is  about  to  adjourn,  a  party  who 
has  an  interest  to  procure  a  new  trial,  ought  to  make  his  motion 
before  the  adjournment. 


Woods  V.  Kimball.     V,  N.  S.  246* 

If  the  owner  of  land  entitled  to  a  preemption  for  lands  adjoining  it,  eell  thb  ri^t  to 
another,  and  afterwards  enter  the  land  sabject  to  the  pre-emption  in  his  own  name, 
the  title  acquired  by  him  will  enure  to  the  benefit  of  the  vendee. 

SIXTH  District 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  petitory  action,  brought  to  recover  a  tract  of  land  alleged 
to  be  in  the  possession  of  the  defendant.  Judgment  was  rendered  in 
the  court  below  against  the  plaintiff,  from  which  she  appealed. 

The  written  evidences  of  title  in  the  appellant,  are,  a  plat  of  survey 
for  Peret  Grodo,  and  a  certificate  in  his  favor  from  the  land  office;  an 
act  of  sale  from  Godo  to  Perrault,  a  sale  from  him  to  John  Wood, 
and  a  sale  from  the  latter  to  E.  Wood. 

The  written  evidence  of  title,  offered  and  received  on  the  part  of 
the  defendant,  consists  of  a  deed  of  sale  from  the  heirs  of  Antoine 
Godo  to  Wade  Kimbal,  a  sale  from  him  to  Marcote,  articles  of  part- 
nership entered  into  between  the  latter  and  A.  Plauche,  an  act  of 
dissolution  of  said  partnership,  a  deed  of  exchange  of  part  of  said  land 
to  Moreau,  a  sheriff's  sale  of  the  whole  tract,  as  the  property  of 
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Plauche^  to  Joseph  Eimbal,  and  sale  from  the  latter  to- the  defendants. 
There  is  also  a  plat  of  the  whole  tract  belonging  to  Godo's  heirs, 
purporting  to  contain  2000  acres,  of  which  the  land  in  dispute  made 
a  part. 

There  is  a  bill  of  exceptions,  taken  to  the  introduction  of  the  certi- 
ficate of  the  register  of  the  land  office,  on  the  part  of  the  plaintiff, 
which  need  not  be  noticed,  as  we  are  clearly  of  opinion,  that  the 
whole  evidence  of  the  case  clearly  shows  that  Perrette  Oodo,  under 
whom  the  plaintiff  claims  the  disputed  land,  obtained  his  title  or  claim 
from  the  United  States  in  virtue  of  a  pre-emption  right  which  was 
supposed  to  exist  in  him  at  the  time  of  obtaining  the  certificate  of  the 
register.  The  evidence  in  support  of  the  pretensions  of  the  plaintiff 
would,  perhaps,  be  sufficient  to  show  tide  in  her,  and  consequently 
a  right  to  recover  in  the  present  suit,  if  no  other  title  were  shown  on 
the  part  of  the  defendant 

In  the  first  deed  exhibited  in  his  chain  of  titles,  the  right  of  pre- 
emption to  the  back  lands  was  expfessly  conveyed  to  the  vendee,  and 
with  this  privilege,  through  several  conveyances,  it  has  come  to  the 
present  proprietor  and  possessor.  Gk>do,  who  obtained  the  tide  by 
pre-emptipn  from  the  United  States  was  a  party  to  the  original  act 
of  sale  under  which  the  defendant  claims,  and  by  that  act  divested 
himself  of  any  pre-emption  right  which  he  might  otherwise  have  had. 
After  such  divestment  on  his  part  and  transfer  to  his  first  vendor,  any 
title  he  may  have  subsequently  acquired,  in  virtue  of  the  right  thus 
transferred,  must  equitably  enure  to  the  benefit  of  the  latter  and  those 
claiming  under  him.  In  addition  to  this  strong  ground  of  defence,  it 
is  shown  by  the  oral  testimony  in  the  cause,  that  the  land  now  sued 
for  is  embraced  by  the  notorious  limits  of  the  entire  tract  of  the 
grantees,  heirs  of  Godo. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  he  affirmed,  with  costs. 

Flint  J  for  the  plaintiff. 

Bojfce,  for  the  defendant. 


52S  SUPREME  COURT. 


Adams  v.  Gaynard.    V,  N.  S.  248. 

SIXTH  District, 

Decreed^  that  parol  evidence  must  not  go  to  the  jury  of  an  amount 
of  ieb^s^  ascertained  by  notes  and  receipts  neither  produced  nor 
accounted  for;  nor  of  the  conversation  of  the  plaintiff  tending  to 
establish  the  sale  of  a  slave,  or  of  what  he  said  at  the  time  he  signed, 
a.  receipt. 


Bray  v.  Ctunming.     V,  N.  S.  252. 

\irb«j:e  the  litl9  of  sUvem  alleged  to  be  given,  by  the  father  to  the  son-in-lAW,  in  consi* 
deration  of  marriage,  is  at  iasaet  declarations  of  the  wife  are  not  good  evidence. 

Xf  |he  part^  claims  under  tbe  laws  of  another  state,  and  fails  tp  prove  them,  the  case  will 
be  decided  by  those  of  our  own. 

SIXTH  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trespass  for  taking  two  of  the  plaintiif's  slaves. 
The  defendants  severed  in  their  answers.  Gumming  pleaded  title  in 
himself  and  prescription.  Russel  pleaded  the  general  issue  and  justi- 
fication,  averring  that,  as  a  constable,  he  assisted  Gumming  in  a  seardi 
warrant  issued  for  the  slaves. 

The  plaintiff  had  judgment,  and  the  defendant.  Gumming,  appealed. 

The  evidence  shows  that  on  the  marriage  of  Gumming  with  the 
plaintiff's  daughter,  in  the  state  of  Mississippi,  two  slaves,  the  issue 
of  a  negro  woman  possessed  by  the  plaintiff,  accompanied  her  to  her 
husband's.  Afterwards  the  plaintiff,  and  Gumming  and  his  wife, 
came  to  Louisiana,  bringing  the  two  slaves,  who  remained  with  him 
till  her  death,  when  they  went  to  the  plaintiff's.  The  plaintiff  gave 
in  these  two  slaves  as  his  property  and  paid  their  taxes.  Gumming 
was  heard  to  say  that  he  did  not  pay  their  taxes,  because  the  plaintiff 
had  never  given  him  a  title.  He  married  the  plaintiff's  daughter  in 
1816:  they  came  over  the  same  year,  and  she  died  in  April  1825. 
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A  witness  deposed,  he  bought  slaves  in  the  state  of  Mississippi 
without  bills  of  sale.  The  clerk  of  the  court*  told  him  none  was 
necessary.  Another  deposed,  he  sold  about  forty  slaves  in  that  state; 
written  sales  were  necessary,  but  they  needed  not  to  be  recorded;  he 
had  always  understood  that  a  gift  of  negroes,  on  marriage,  was  not 
required  by  law  to  be  written.  He  had,  himself,  some  property  in 
Natchez  in  that  situation,  and  inquired  of  a  lawyer,  who  said  the 
title  was  good,  but  the  witness  knows  not  the  law  of  the  state  of 
Mississippi. 

The  plaintiff  proved  his  daughter  was  heard  to  say  the  slaves  were 
not  given  her. 

To  the  admission  of  evidence  of  what  the  wife  had  been  heard  to 
say,  the  defendant  excepted,  and  we  think  the  court  erred  in  over- 
ruling his  objection,  for  hearsay  is  no  evidence,  except  as  to  what  is 
said  by  a  party  to  the  suit 

He  offered  a  witness  to  prove  that  the  plaintiff  had  said  he  had 
given  the  slaves  to  his  daughter — the  plaintiff's  counsel  objected  to 
this,  but  the  court  sustained  the  objection  on  the  ground  that  the 
defendant  had  failed  in  the  proof  that  a  gift  of  slaves  may  be  made 
by  parol,  in  the  state  of  Mississippi,  and  we  do  not  think  the  court 
erred. 

Leaving  what  the  wife  said  out  of  the  testimony,  the  plaintiff  has 
shown  the  negroes  were  his,  and  the  defendant  has  not  proved  that 
the  title  to  them  passed  out  of  him:  as  he  claims  without  a  good  title, 
the  prescription  of  fifteen  years  can  alone  help  him. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

BuUardy  for  the  plaintiff. 

Scoti^  for  the  defendant. 


Vol-  III. 
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Tannel-  v.  Robert.    V,  N.  S.  255. 

If  a  widow  renounces  iier  ri^hti  onder  a  wiU  In  the  idea  that  ehe  ii  entitled  to  one  half 
of  it  in  her  own  right,  and  it  afterwarda  appears  she  was  in  error  as  to  the  extent  of 
her  claim,  the  renunciation  will  not  bind  her. 

COURT  of  Probates  of  the  Parish  of  Rapides. 

Mathews,  J.^  delivered  the  opinion  of  the  court 

In  this  case  the  plaintiff  claims  property  as  the  heir  of  his  deceased 
cbild^  iidd  prays  that  a  partitioQ  may  be  made  between  him  and  the 
children  of  his  late  utritey  by  a  former  husband.  The  judge  of  pro- 
bates, made  a  decree,  by  which  he  considered  all  the  estate  left  at  the 
death  of  the  formfihr  husband  as  belonging  to  the  community  which 
existed  between  them;  and  which  ought  to  have  been  equally  divided 
and  partitioned  between  the  widow  and  the  heirs  of  her  first  bus- 
band.    From  this  judgment  the  defendant  appecded. 

The  evidence  of  the  cause  which  comes  up  on  the  record,  shows 
thflit  'the  mother  of  the  deceased  child,  under  whom  Uie  appellee 
claims  as  heir,  was  married  to  Grimbal  Robert,  in  the  state  ot  South 
OaroUna,  by  whom  she  had  issue  two  children;  that  after  the  death 
of  Robert,  she  was  lawfully  married  to  tbe  plaintiff,  and  had  by  him 
one  child,  and  subsequently  died,  leaving  the  child  alive,  which  died 
previous  to  the  commencement  of  the  present  action.  It. is  also  in 
proof  that,  at  the  time  of  the  marriage  in  South  Carolina,  the  widow 
of  Robert,  and  late  wife  of  Tanner,  was  owner  of  certain  slaves, 
which,  with  their  increase,  were  found  among  the  property  held  by 
her  former  husband.  Ten  witnesses  proved  that,  according  to  the 
laws  of  that  state,  slaves  are  viewed  as  personal  property,  and  are 
acquired  ipso  facto  on  marriage  by  the  husband.  The  only  property 
acquired  by  Robert  and  his  wife  during  their  coverture,  and  whilst 
they  lived  together  in  this  state  to  which  they  removed,  was  a  tract  of 
land  paid  for  entirely  out  of  the  fimds  of  the  husband.  Robert  made 
an  olographic  will,  by  which  he  lertto  his  wife  a  specific  legacy,  con- 
sisting of  certain  slaves  therein  named;  some  of  which,  if  not  the 
whole,  were  those  which  he  had  acquired  by  marriage  with  her  in 
South  Carolina.  By  this  will  he  also  bequeaths  to  her  one  half  of 
bis  estate.  Subsequent  to  his  death,  the  widow  caused  ah  inventory 
to  be  made  of  all  the  property  which  he  held  during  his  lifetime,  and 
claimed  in  that  proceeding  as  her  own,  the  slaves  which  she  had 
brought  in  marriage,  and  which  had  been  bequeathed  to  her  by  the 
will  of  her  husband,  as  above  stated.  It  is  proved  that  nothing  was 
gained  during  the  marriage  whilst  the  husband  and  wife  lived  in  this 
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State.  After  all  these  proceedings,  some  heirs  of  Grimhal  Robert, 
children  of  a  former  bed  or  marriage,  appeared  and  claimed  their 
portions  of  their  father's  estate,  and  to  them  the  widow  relinquished 
all  the  property  which  belonged  to  that  estate,  on  condition  that  her 
two  children  by  Robert,  should  share  and  partake  (Hie^fourth  pari 
thereof.  This  is  a  summary  of  the  important  facts  of  the  case,  from 
which  the  legal  rights  of  the  parties  litigant  are  to  be  deduced. 

According  to  the  laws  of  South  Carolina  proved,  the  slaves  which 
the  wife  owned  before  marriage,  and  all  personal  property  which  she 
acquired  afterwards,  vested  in  full  right  in  her  husband,  as  a  conse- 
quenoe  of  the  matrimonial  union.  The  land  purchased  by  him  in 
this  state,  and  paid  for  out  of  his  own  funds,  became  exclusively  his. 
In  truth,  the  evidence  shows  diat  at  his  death,  nothing  existed  winch 
could  form  a  community  of  acquests  and  gains;  we  are,  therefore,  of 
opinion  that  the  judge  a  quo  erred  in  considering  all  the  property 
left  by  Robert  at  his  decease,  as  belonging  to  a  community  existing 
between  his  heirs  and  his  surviving  wife.  It  is  true,  that  agreeably 
to  the  provisions  of  our  laws,  marriage  superinduces  a  community  of 
acquests  and  gains  between  husband  and  wife;  and  that  all  the  pro- 
perty left  at  the  death  of  either  party,  is  presumed  to  constitute  such 
community.  But  this  presumption,  like  all  legal  presumptions,  falls 
before  proof  to  the  contrary;  atabit  presumpiio  donee  contrarium 
probetur.  And  in  the  present  case  we  have  proof  to  the  contrary, 
showing  that  all  the  estate  belonged  to  Robert  the  husband. 

From  this  view  of  the  case,  we  are  necessarily  led  to  the  considera- 
tion of  the  will,  inventory  and  agreement,  by  which  the  widow  set- 
tled the  affairs  of  her  deceased  husband's  estate,  with  his  heirs. 
The  will,  we  think,  is  good  and  valid  in  point  of  form  and  probate; 
and  transferred  in  fee  simple  all  the  disposable  portion  of  the  testa- 
tor's succession:  but  as  he  had  forced  heirs  at  the  time  his  estate 
descended,  he  could  only  give  by  will,  one-fifth  part  of  his  property 
to  the  prejudice  of  such  heirs.  As  to  the  agreement,  by  which  it  is 
contended  the  widow  gave  up  all  her  right  in  the  succession  of  her 
husband;  we  are  of  opinion  that  it  was  made  in  relation  to  the 
will  and  inventory,  and  that  in  endeavoring  to  find  out  the  in- 
tention of  the  parties  to  that  contract,  these  instruments  must  be 
'taken  into  consideration.  The  will  gives  to  the  widow  specific 
property  by  one  clause,  and  by  another  one-half  of  the  estate  of 
the  testator;  when  the  inventory  was  made  by  the  legatee,  she 
claimed  as  her  own,  all  the  property  which  constitbted  the  spe- 
cific legacy,  causing  all  the  rest  to  be  inventoried  as  the  estate  of  her 
late  husband,  one  half  of  which  she  might  have  thought  herself 
entitled  to  under  his  will:  and  this  alone,  we  believe,  she  intended  to 
surrender  by  the  agreement  entered  into  between  her  and  the  heirs 
of  her  husband  proceeding  from  a  former  marriage.  But  it  may  be 
said,  that  as  she  could  not  acquire  under  the  will  more  than  one  fifth 
of  the  testator's  succession,  it  is  that  alone  on  which  the  agreement 
operated,  and  was  thereby  transferred;  this  cannot  be  supposed, 
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unless  it  be  admitted  that  the  widow  intended  to  strip  herself  of 
every  atom  of  property,  and  that  with  a  view  of  her  children  enjoy* 
ing  only  one-fourth  part  of  it,  a  supposition  too  absurd  to  be  tolera- 
ted. The  agreement  was  made  in  error  of  the  legal  rights  of  the 
parties,  and  really  transferred  none  from  the  legatee;  but  left  the 
estate  of  the  testator  to  be  partaken  according  to  law,  except,  perhaps, 
a  small  advantage  to  her  children. 

It  is,  therefore,  ordered,  adjudicated  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  avoided,  reversed  and  annulled:  and  it 
is  further  ordered,  &c.  that  the  cause  be  sent  back  to  the  court  below, 
with  instructions  to  the  judge  to  cause  a  partition  to  be  made  in  such 
a  manner  as  to  allow  to  the  plaintiff,  as  heir  of  the  deceased  child, 
one-third  of  his  late  wife's  estate,  as  derived  from  the  former  husband; 
that  is  to  say,  one-fifth  part  of  his  succession. 
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Thompson  v.  Linton  et  al.    V,  N.  S.  261. 

When  distinct  claima  against  distinct  defendants,  are  presented  together  to  a  jary,  and 

they  find  generally,  the  verdict  will  be  set  aside. 

FIRST  District 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  states  that  the  defendants  (Linton,  Brower  &  Liewis) 
and  others,  entered  into  an  agreement  with  the  plaintiff,  whereby 
they  were  to  furnish  a  boat  or  boats  for  the  piloting  business:  and 
that  the  earnings  of  said  boat  should-be  divided  as  follows:  two-fifths 
thereof  by  the  owners  of  the  boats,  and  three-fifths  by  the  pilots;  and 
that  the  plaintiff,  who  was  to  be  the  agent,  should  receive  5  per  cent 
on  all  moneys  collected — 2\  per  cent,  on  all  advances — and  li  on  all 
purchases.  The  defendants,  and  the  other  parties  to  the  agreement, 
(Lightbum,  Prince  &M'Donald,)  promised  to  forward  to  him  all  the 
bills  to  be,  and  all  the  moneys,  collected. . 

That,  in  pursuance  of  said  agreement,  the  plaintiff,  the  defendant 
Linton,  and  one  Hoilman,  purchased  a  boat,  for  which  they  paid 
1700  dollars;  and  the  defendant  Linton  (a  commissioned  pilot)  took 
|>ossession  of  the  said  boat,  and  with  the  other  two  defendants,  his 
under  pilots,  has  ever  since  used  and  employed  her  in  piloting  vessels. 
Yet  they  never  transmitted  to  the  plaintiff  any  bill  to  be,  or  any 
money,  collected;  and  have  employed  other  persons  to  make  the 
necessary  purchases. 

45* 
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The  petition  concludes  with  a  prayer,  that  the  defendants  may 
account;  and  that  they  may  be  decreed  to  pay  one^hird  of  two-fifths 
of  the  earnings;  five  per  cent,  on  all  the  moneys  collected;  and  one 
and  a  half  per  cent,  on  the  purchases~-K)r  damages. 

Farther,  that  the  partnership  in  the  boat,  between  Linton,  the 
plaintiff  and  HoUman  may  be  dissolved,  the  boat  sold,  and  that  HoU- 
man^be  cited;  and  that  he  and  Linton  may  render  an  account  of,  and 
pay  the  plaintiff  his  share  of  the  profits. 

Linton,  Lewis  &  Co.,  filed  an  answer,  avering  that  they  employed 
the  plaintiff  in  the  agency  for  no  definite  time;  that  he  rendered  false 
and  fraudulent  accounts,  and  they  discharged  him;  that  they  had  ad- 
vanced him  more  money  than  he  lent  for  them. 

Linton  and  Hollman  answered  they  could  not  be  sued  for  a  disso* 
lution  of  the  partnership  between  the  plaintiff  and  them  in  the  same 
suit,  in  which  he  claims  damages  from  Linton,  Lewis  &  Brower;that 
the  plaintiff  and  they  are  under  a  contract  with  Lewis,  that  the  boat 
shall  be  employed  during  eighteen  months  in  piloting,  &c. 

With  leave,  the  suit  was  discontinued  as  to  Hollman. 

The  jury  found  a  verdict  for  the  plaintiff,  and  assessed  his  damages 
to  1566  dollars  and  66  cents;  and  he  had  judgment  accordingly. 

The  defendants  appealed. 

It  does  not  appear  that  the  inferior  courts  gave  any  judgment 
on  the  plea  in  abatement  of  Linton,  in  regard  to  the  claim  of  the 
plaintiff,  relating  to  the  boat  purchased  by  the  latter,  and  Linton  & 
Hollman. 

For  any  thing  that  appears  on  the  record,  the  damages  given  are 
compounded  of  those  claimed  against  Linton,  Brower  &  Lewis;  and 
those  claimed  of  Linton,  in  the  connection  that  subsisted  between 
the  plaintiff  and  Hollman.  The  whole  matters  in  the  petition,  in 
regard  to  two  distinct  transactions,  and  between  two  different  set  of 
contracting  parties,  appear  to  have  been  submitted  to  the  jury — 
whether  they  assessed  damages  on  both  claims,  and  on  which,  if  one 
only  was  considered,  is  a  matter  of  doubt.  But  the  defendants, 
Brower  and  Lewis,  are  utter  strangers  to  the  part  of  the  plaintiff's 
complaint,  resulting  from  the  conduct  of  his  copartners  in  the  purchase 
of  the  boat. 

The  defendant  Linton,  has  a  right  to  know  the  amount  of  damages 
.he  is  mulcted  with,  either  in  both,  or  either  of  the  claims  of  the  plain- 
tiff; and  the  other  defendants  must  not  be  left  in  doubt  whether  they 
be  not  charged  with  a  part  of  the  plaintiff's  demand  against  Linton. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  annulled,  avoided  and  reversed;  the  verdict  set  aside;  and  the  case 
remanded,  with  instructions  to  the  judge  to  grant  judgment  on  the 
plea  of  abatement,  and  proceed  afterwards  according  to  law;  and  it  is 
ordered,  that  the  plaintiff  and  appellee  pay  costs  in  this  court 

Fierce^  for  the  plaintiff. 

Prestoriy  for  the  defendants. 
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A  verdict  will  Dot  be  Bet  aside,  becaiiM  the  jary  took  depoeitions  with  them  into  the  jury 

room. 
And  that,  although  part  of  them  were  legal  eTidence,  and  part  were  not 
Whether  the  printed  atatatea  of  another  atate,  are  evidence:  Quare. 
Bat  they  are,  when  the  copy  introdaced  has  been  sent  by  the  ezecative  of  the  state 

where  they  were  passed  to  the  governor  of  this. 
7*he  common  law  of  a  sister  state,  may  be  proved  by  parol. 

FIRST  District 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  on  an  open  account,  which  is  composed  of  various 
items  for  cash  lent,  stock  sold,  and  the  balance  of  an  interest  account. 
The  amount  due  is  stated  to  be  4,536  dollars  58  cents. 

The  petition  was  served  on  Paulding  alone,  who  pleaded  the 
general  issue;  and  to  that  defence  added  an  allegation,  that  the  claim 
was  false  and  fraudulent,  and  made  in  combination  with  his  partner 
Marquand,  the  other  defendant  on  record. 

The  cause  was  submitted  to  a  jury,  who  found  a  verdict  in  favor 
of  the  plaintiff,  for  3,520  dollars  21  cents;  and  from  the  judgment 
rendered  in  conformity  therewith,  the  defendant  appealed. 

There  was  an  application  in  the  court  below  for  a  new  trial,  which 
was  refused. 

In  this  court,  three  grounds  have  been  relied  on,  to  obtain  a  re- 
versal of  the  judgment  of  that  of  the  first  instance. 

First.  That  there  was  error  in  permitting  the  jury  to  carry  with 
them,  when  they  retired  to  consider  of  their  verdict,  certain  written 
depositions  taken  in  the  cause,  and  an  account  signed  by  Marquand; 
though  the  court  had  previously  decided  that  part  of  these  depositions, 
and  the  acknowledgment  at  the  bottom  of  the  account  were  not  evi- 
dence against  Paulding,  the  real  defendant 

Secondly.  That  the  printed  statutes  of  New  York,  were  not  legal 
evidence  to  prove  the  rate  of  interest  in  that  state. 

Thirdly  and  lastly.  That  the  verdict  is  contrary  to  law  and  evi- 
dence. 

I.  In  relation  to  that  part  of  the  first  ground,  which  alleges  as  error, 
the  permission  given  to  the  jury  to  take  with  them  the  account  signed 
by  Marquand,  we  have  had  no  difficulty.  That  account  was  annexed 
to,  and  made  part  of  the  petition ;  as  part  of  the  pleadings,  therefore, 
it  was  correctly  entrusted  to  the  jury;  and  the  circumstance  of  there 
being  an  acknowledgment  at  the  bottom,  which  the  judge  had  declared 


^ 


536  SUPREME  COURT. 

[Wakeman  v.  Marquand  ef  aL] 

was  not  evidence,  would  not  have  authorised  him  to  withhold  from 
the  jury  the  whole  of  the  petition.  The  Code  of  Practice,  though  it 
does  not  explicitly  mention  that  the  jury  are  to  take  the  pleadings 
with  them,  evidently  contemplates  they  should;  for  it  states,  that  the 
foreman  is  to  write  his  verdict  on  the  back  of  the  petition,  and  that 
as  soon  as  he  has  done  so,  notice  is  to  be  given  to  the  court,  if  in 
session,  that  the  jury  are  ready  to  give  their  verdict.  Code  of  Prac- 
tice, art.  522  and  518. 

The  permission  accorded  to  the  jury  to  take  out  with  them  deposi- 
tions, part  of  which  were,  and  part  were  not  legal  evidence^  is  not  so 
clearly  correct  as  that  given  in  relation  to  the  account  which  made 
part  of  the  pleadings.  In  that  country  where  the  trial  by  jury  origi- 
nated, there  was  much  strictness  in  regard  to  the  jury  taking  out 
papers  not  under  seal,  which  were  read  in  evidence;  and  their  doing 
so  without  leave,  was  in  all  cases  considered  a  great  contempt  of  the 
court,  and  in  some  instances  held  to  be  a  sufficient  cause  for  setting 
aside  the  verdict.  In  modern  times,  there  has  been  a  great,  and,  we 
think,  a  wise  relaxation  in  the  practice.  We  have  found,  however,  no 
case  where  depositions  are  permitted  to  be  handed  to  the  jury;  and  the 
reason  of  this  exception  we  presume  to  be,  that  it  would  be  giving 
the  party,  whose  testimony  was  reduced  to  writing,  an  advantage 
over  the  adversary  who  had  given  oral  testimony,  by  enabling  the 
jury  to  peruse  the  one  in  their  retirement,  and  compel  them  to  depend 
on  their  memory  for  the  other. 

In  this  state,  however,  where  the  whole  of  the  testimony  is  generally 
reduced  to  writing,  as  was  done  in  the  case  before  us,  this  inequality 
does  not  exist;  and  it  is  most  probable  that  it  is  owing  to  tim  cir- 
cumstance, that  the  practice  has  been  introduced  among  us,  to  permit 
the  jury  to  take  with  them  the  evidence.  We  think  it  a  good  one — 
that  it  tends  to  facilitate  the  investigation  of  the  case;  and  we  do  not 
feel  inclined  to  disturb  it.  It  is  true,  the  court  should  not,  if  possible, 
permit  any  thing  but  legal  evidence  to  be  taken  out:  but  when  a 
great  part  of  the  depositions  are  legal  proof,  and  part  are  not,  there 
is  considerable  difficulty  in  carrying  this  rule  strictly  into  effect.  The 
course  which  presents  the  least  inconvenience,  we  think,  is  to  let  the 
jury  have  the  whole,  under  the  direction  of  the  court  as  it  was  given 
here;  that  the  parts  objected  to,  were  not  to  be  taken  into  their  con- 
sideration. It  cannot  be  presumed  they  would  violate  this  direction; 
and  if  they  did,  the  party  is  always  safe  in  the  power  which  the  court 
possesses  to  set  aside  the  verdict,  and  grant  a  new  trial.  In  the  simple 
state  of  society  which  existed  when  the  rale  was  established  in  the 
common  law,  the  cases  presented  to  a  jury  were  of  such  a  nature  as 
did  not  require  them  to  take  documents  with  them.  Such  evidence 
was,  indeed,  rarely  produced.  Men's  rights  depended  almost  entirely 
on  oral  evidence:  but,  at  the  present  day,  when  the  diffusion  of 
education,  the  extension  of  commerce,  and  the  complex  transactions 
of  men,  have  introduced  a  quite  different  state  of  things — ^a  different 
rule  is  indispensable  to  the  adaiinistration  of  justice.    It  is  not  long 
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since  a  case  was  before  this  court,  which  had  occupied  the  attention 
of  a  jury  for  six  weeks,  where  the  whole  transactions  of  a  commercial 
partnership  were  required  to  be  examined,  and  all  the  books  were 
given  in  evidence.  No  human  memory  could  have  preserved  a 
recollection  of  the  testimony,  nor  could  any  judgment  have  been 
safely  given  without  an  opportunity  being  afforded  to  the  jury  to 
take  the  evidence  with  them  in  their  retirement,  and  there  to  satisfy 
their  doubts,  by  repeated  perusals  of  it.  Co.  Litt.  227,  6;  1  Trials 
per  paiSy  257;  Salkeld,  345;  6  Bac.  Ab.  669;  7  Ibid.  9  and  10;  5 
Binney,  238;  Caulkey  v.  Banks,  3  N.  S.  532. 

II.  We  do  not  think  the  judge  below  erred  in  admitting  the  printed 
statutes  of  New  York  in  evidence.  The  question  has  been  decided 
differently  in  several  of  our  sister  state.*;.  In  Vermont,  Pennsylvania 
and  North  Carolina,  they  have  been  received.  In  Connecticut,  and 
the  circuit  court  of  the  United  States  for  the  state  of  Pennsylvania,  a 
contrary  rule  has  been  established:  and  in  North  Carolina,  they  have 
lately,  in  opposition  to  the  earlier  decisions  of  their  courts,  refused  to 
receive  the  printed  statutes  of  another  state,  as  evidence.  It  is  cer- 
tainly a  great  relaxation  of  the  strict  rules  of  evidence,  to  admit  them 
as  proof.  Courts  of  one  state  cannot  judicially  know  any  thing  of 
the  authenticity  of  a  book  which  purports  to  be  the  statute  of  another 
state;  and  there  is  no  inconsiderable  danger  in  some  instances,  that 
they  might  be  intercalated  to  serve  the  necessities  of  the  case.  We 
are  not,  therefore,  prepared  to  say  that  the  printed  statutes  of  another 
state,  unaccompanied  by  any  evidence  to  establish  their  genuineness, 
are  legal  evidence.  But  this  case  stands  on  particular  grounds.  The 
book  introduced,  was  brought  from  the  office  of  the  secretary  of  this 
state,  and  it  was  proved  to  have  been  sent  from  the  executive  of 
New  York  to  that  of  this  state.  This  circumstance  greatly  diminishes 
the  objection  to  its  introduction,  and  we  think  it  was  properly  admitted 
diS  prima  facie  evidence.  2  Haywood,  173;  1  Dallas,  462;  1  Chip. 
Rep.  303;  1  Peters,  352;  2  Root,  250. 

III.  The  last  question  is  on  the  merits.  The  principal  error  al- 
leged is  the  allowing  interest  when  none  was  legally  proved  to  be 
due.  The  judge  was  of  that  opinion,  though  he  afterwards  refused 
to  set  aside  the  verdict  by  which  the  defendant  alleges  that  the  sum 
charged  in  the  account  on  that  head  was  allowed.  The  charge  of 
the  judge  was  correct  on  the  evidence  admitted  by  him;  but  he  erred 
in  refusing  the  plaintiffs  permission  to  prove  by  parol  evidence  that, 
according  to  the  common  law,  and  usage  and  custom  of  merchants 
of  New  York,  interest  was  demandable  on  an  open  account,  from  the 
time  it  became  due.  The  distinction  between  the  proof  necessary  to 
establish  the  existence  of  written  and  unwritten  laws,  is  perfectly 
settled;  and  parol  evidence  is  the  best  than  can  be  offered  of  the 
latter.  But  it  is  unnecessary  to  remand  the  cause  on  that  ground. 
The  whole  account  was  acknowledged  to  be  correct;  and  there  are 
enough  of  items  in  it,  independent  of  the  interest  to  support  the  ver- 
dict.    The  defendant  has,  however,  urged  that  there  is  not  a  suffi- 
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cient  amount,  when  the  credits  given  in  the  account  are  deducted. 
This  is,  perhaps,  true;  but  if  he  relies  on  a  document  introduced  by 
the  plaintiff  to  establish  his  defence,  he  must  take  it  altogether,  and 
this  would  sustain  the  claim  for  interest.  Civil  Code,  2244;  2  Star^ 
kie,  47. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Morse,  for  the  plaintiff. 

Hennefty  for  the  defendants. 


Philpot  ».  Patterson.     V,  N.  S.  273. 

PARISH  Court  of  New  Orleans. 

In  a  suit  by  one  partner  against  another  for  a  dissolution  and  set- 
tlement, to  which  tne  defendant  consents,  the  referees  may  adjudge 
that  the  expenses  and  costs  should  be  paid  out  of  the  common  stock. 


Martial  v.  Cotterel.     V,  N.  S.  274. 

An  agent  is  a  competent  witness,  in  all  matters  eonnecSted  with  his  agency,  without  a 

fclease* 
A  witness  whose  interest  is  eqaal,  is  competent. 
And  his  being  liable  for  costs,  will  not  render  him  incompetent,  if  he  is  at  the  same  time 

agent 
If  A  lends  B  money,  by  giving  an  order  on  C,  and  it  is  accepted,  but  the  money  noC 

paid,  the  funds  become  the  property  of  B,  and  in  the  case  of  his  death  and  inaolvenoy, 

they  cannot  be  claimed  as  the  specific  property  of  A. 

COURT  of  Probates  of  New  Orleans. 
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P0BTBII9  J.9  delivered  the  opinion  of  the  court. 

The  petitioner  states  that  he  was  in  habits  of  great  intimacy  with 
the  deceased,  and  that  knowing  his  pecuniary  wants,  he  frequently 
lent  him  money.  That>  in  the  year  1824,  the  plaintiff  being  about 
to  leave  this  state,  and  having  a  certain  sum  of  money  in  the  hands 
of  L.  &  M.  Commagere,  of  the  city  of  New  Orleans,  gave  authority 
to  the  deceased  to  draw  on  them  for  the  sum  of  3000  dollars. 

That,  with  the  same  view,  the  petitioner  authorised  him  to  receive 
from  others  of  his  debtors,  the  sum  of  959  dollars,  87  cents;  that  he 
did  in  his  lifetime  receive  that  sum,  together  with  the  3000  doHars, 
4ue  by  L.  &  M.  Commagere;  and  that  the  sum  of  40  dollars,  was 
paid  by  the  petitioner  for  medical  attendance  on  the  deceased. 

That  the  money  due  by  Commagere  was  left  in  their  hands  by 
Fontenay,  who  took  their  note  for  the  same,  and  that  this  note  exists 
in  kind,. 

That  the  defendac^,4Pepresentative  of  the  estate,  refuses  to  acknow* 
ledge  the  justice  of  these  claims,  or  to  give  up  the  note. 

•Jiidgment  is  prayed  for  the  money  received,  and  for  the  note^  or 
the  amount  thereot 

The  answer  consists  of  the  general  issue,  and  an  averment  that  the 
note  belonged  to  the  estate  of  Foalenay;  and  that  suit  hed  already 
been  commenoed  against  the  makers  in  the  district  court 

On  this  issue  the  parties  went  to  trial  in  the  inferior  court,  and  the 
judge  below  decided  that  the  plaintiff  should  receive  the  monev 
claimed  in  the  petition,  except  that  alleged  to  have  been  lent  through 
the  hands  of  Commagere. 

The  petitioner  appealed. 

Before  the  merits  can  be  gone  into,  there  are  two  bills  of  exceptbns 
to  be  disposed  of. 

The  first  is  to  an  opinion  of  the  judge  permitting  the  agent  of  the 
plaintiff,  who  had  received  a  note  for  collection,  and  had  collected  it, 
to  testify  that  he  bad  paid  the  amount  over  to  the  defendant 

The  court  below  did  not  err.  An  agent*  is  a  competent  witness 
in  relation  to  all  ma(tters  done  in  the  usual  course  of  business,  with- 
out a  release.  There  is  no  rule  of  evidence  better  established,  and  it 
has  beeir  more  than  once  recognised  and  acted  on  by  this  cpurt  2 
Starkie,  764,  7^8;  4  N.  S.  184;  4  N.  S.  335. 

The  second  was  to  the  admission  of  Commagere,  the  maker  of  the 
note.  The  general  rule  on  this  aubjeet  is,  that  wheti  the  witness  is 
equally  responsible  to  either  of  the  parties,  be  19  competent  to  testifv 
between  them;  but  that  where  the  opposite  interests  are  unequal, 
the  witness  has  an  interest-on  one  side,  meas^ured  by  the  excess  of 
the  one  over  the  other.  The  defendant  insists  the  witness  admitted 
here  fell  within  the  principle  last  stated,  because  though  equally  liable 
to  either  plaintiff  or  defendant  for  the  amount  of  the  note;  yet  as  he 

•  See  Bank  of  United  States  o.  Johnson,  po$t  310,  for  a  final  setttoment  of  this  point 

bj  POETBE,  J. 
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had  been  already  sued  by  the  latter,  he  was  interested  to  defeat  that 
action,  in  order  to  avoid  the  costs.    2  Stark.  752. 

There  is  an  exception  to  the  rule  just  stated,  where  the  witness 
who  is  responsible  for  the  costs,  is  at  the  same  time  agent  of  the  party 
calling  him.  Commagere  stood  in  that  relation  to  the  plaintiff,  and 
was  correctly  permitted  to  testify.  There  is  one  other  ground  on 
which  he  was  properly  received.  This  action  is  not  for  the  note 
alone,  but  for  the  note,  or  its  amount.  Now  for  the  latter  purpose  he 
was  competent;  because  if  his  testimony  enabled  the  plaintiff  to  re- 
cover the  amount  of  the  note  from  the  defendant,  of  course  the  defen- 
dant would  have  a  right  to  recover  it  from  the  witness.  In  point  of 
fact,  therefore,  the  witness  was  not  interested  in  the  costs,  as,  whether 
the  plaintiff  or  defendant  succeeded,  judgment  must  be  given  against 
him  in  the  suit  commenced  by  the  latter.    7  T.  Rep.  480;  2  East,  458. 

On  the  merits,  we  are  of  opinion,  the  judge  a  quo  erred.  We  have 
considerable  reluctance  to  put  our  opinion  in  opposition  to  that  of  the 
court  of  the  first  instance,  in  matters  of  &ct;  but  in  this  case,  the 
weight  of  evidence  appears  to  us  conclusively  with  the  plaintiff. 
Two  witnesses  swear  positively,  that  the  money  was  given  as  a  loan. 
It  is  admitted  on  the  record,  that  another  who  was  absent  from  indis- 
position, would  prove  the  same  fact.  Nothing  in  the  evidence  goes 
to  contradict  their  proof;  on  the  contrary,  the  situation  of  the  deceived, 
and  the  relation  in  which  he  stood  to  the  plaintiff,  repel  the  idea  that 
the  plaintiff  was  indebted  to  the  defendant  in  so  large  a  sum.  We 
see  no  middle  course  between  giving  judgment  for  the  plaintiff,  or 
declaring  the  witnesses  perjured;  for  they  explicitly  state  the  money 
was  lent 

But  we  do  not  think  the  plaintiff  has  established  any  specific  right 
to  the  note.  From  the  time  the  mandate  of  the  plaintiff  was  accept- 
ed, and  an  agreement  made  to  leave  the  money  in  the  hands  of  the 
maker  of  the  note,  or  a  promise  to  pay  interest,  the  money  ceased  to 
belong  to  the  plaintiff,  and  became  that  of  the  deceased — the  debt 
was  due  to  him,  aqd  from  him  to  the  plaintiff. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  probate  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  plaintiff  do  recover  of 
the  estate  of  Theodore  Fontenay,  deceased,  3999  dollars  and  87  cents, 
to  be  paid  by  the  defendant,  curator  thereof,  in  concurrence  with  the 
other  creditors  of  said  estate,  and  according  to  its  rank  and  privilege, 
with  costs  in  both  courts. 

Deny^  for  the  plaintiff. 

De  Jirmas  and  TKabxic^  for  the  defendant 
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Griflfon  V.  Mayor  et  al    V,  N.  S.  279. 

If  the  ftrmer  of  the  city  reveniie  has  netioe^  at  the  time  of  adjudieatioo,  that  an  ordi- 
nanoe  then  in  its  passage  in  the  city  council^  if  passed  into  a  law,  is  to  form  a  part  of 
the  conditions  of  the  contract,  he  cannot  resist  its  effiict,  on  the  ground  that  it  was  not 
a  law  at  the  time  that  he  contracted. 

Selling  flour  by  the  barrel,  or  bacon  by  the  single  ham,  on  the  levee,  is  selling  by  retaiL 

FIRST  Distriel. 

Mabtin,  J.y  delivered  the  opinion  of  the  court. 

The  petition  states  that  on  the  25th  of  March,  1824,  the  farm  of 
certain  duties,  to  be  collected  on  the  wharfage  of  flaiboais  and  others, 
was  adjudicated  to  the  plaintiff,  for  one  year — during  which,  con- 
trary to  the  custom,  and  in  violation  of  the  plaintiff's  rights,  several 
owners  of  boats  have  been  threatened  and  harassed  by  prosecutions 
by  one  of  the  officers  of  the  corporation,  for  selling  flour  by  the  single 
barrel  and  hams  by  the  piece,  whereby  a  number  of  owners  of  boats 
have  been  deterred  from  remaining  along  the  levee,  as  they  did 
before,  and  the  plaintiff  has  been  deprived  of  a  large  sum  of  money, 
which  he  would  have  otherwise  collected  under  the  adjudication  of 
the  same;  and  that  he  is  entitled  to  damages. 

The  general  issue  was  pleaded,  the  defendants  had  a  Verdict  and 
judgment,  and  the  plaintiff  aippealed. 

At  the  trial,  the  defendants  offered  in  evidence  an  ordinance  of  the 
city  council,  which  had  passed  that  body  on  the  23d  of  March  1824, 
and  was  read  to  the  bidders  before  the  adjudication,  and  referred  to 
in  the  plaintiff's  deed  on  the  25th,  but  which  did  not  receive  the 
approbation  of  the  mayor  until  the  27th,  the  object  of  which  was  to 
restrain  the  sales  by  retail  on  board  of  boats  along  die  levee.  The 
plaintiff  objected  to  this  piece  of  evidence,  on  the  ground  that  the  docu- 
ment was  only  inchoate  and  had  not  received  its  perfection,  at  the 
time  of  the  adjudication;  and  the  corporation  could  not,  by  an  act  of 
theirs  posterior  to  the  adjudication,  derogate  from  the  rights  acquired 
by  the  plaintiff  by  his  bargain  with  them. 

We  think  the  plaintiff  having  been  informed,  by  the  reading  to  the 
bidders  and  the  reference  in  his  deed,  that  the  intended  restriction 
was  contemplated,  and  the  ordinance  establishing  it  on  its  way,  be 
took  the  chance  of  its  ultimate  fate,  and  could  not  afterwards  com- 
plain, if  the  ordinance  became  binding  by  the  signature  of  the  mayor. 
The  judge  acted  correctly  in  admitting  it. 

The  plaintiff  excepted  also  to  a  part  of  the  charge,  in  which  the 
Vol.  III.— 46 
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judge  told  the  jury  that  <<  there  is  no  doubt  that  selling  by  the  barrel 
or  by  the  ham,  is  selling  by  retail.'* 

It  does  not  appear  to  us  the  judge  erred.  The  object  of  the  ordi- 
nance was  to  prevent  the  levee  from  being  obstructed  by  boats  tar- 
rying till  a  cargo  of  flour  and  hams  was  sold  off  by  the  single  barrel 
and  ham.  Surely  a  boat  load  of  hams  must  be  said  to  be  retailed 
when  sold  by  the  single  ham. 

We  conclude,  the  plaintiff  having  had  full  notice  of  the  passage  of 
the  ordinance  by  the  council,  although  he  sustained  a  loss  by  its  be- 
coming binding  by  the  signature  of  the  mayor,  received  no  injury. 
No  forced  interpretation  was  given  to  the  prohibition  to  retail,  when 
it  was  extended  to  prevent  the  disposal  of  a  cargo  of  flour  and  hams 
by  the  single  barrel  or  ham,  although,  heretofore,  flour  and  hams 
might  be  sold  in  the  boats  by  the  pound  or  a  less  quantity. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Deringny^  for  the  plaintiff. 

Mareauj  for  the  defendant 


Castleman  v.  Stone.     V,  N.  S.  282. 

FIRST  District. 

In  this  case  the  Court  said: — On  the  trial,  the  plaintiff  took  a  bill 
of  exceptions  to  the  decision  of  the  court,  permitting  the  deposition 
of  Phillips,  who  is  stated  in  the  petition  to  be  a  partner  of  the  defen- 
dant's, to  be  road  in  evidence. 

We  do  not  see  how  this  objection  could  be  taken  by  the  plaintiff, 
as  it  appears  by  the  return  of  the  dedimus^  that  the  witness  was  called 
before  the  commissioners,  and  sworn  and  examined  on  the  part  of  the 
petitioner.  But  admitting  that  we  could,  we  do  not  think  it  tenable. 
The  parties  were  partners  fox  buying  and  selling  negroes.  Thb  is 
not  a  commercial,  but  a  particular  partnership,  in  which  the  partners 
are  not  bound  in  solido;  and  where,  consequently,  the  interest  which 
one  of  them  has,  in  an  action  against  the  other,  goes  only  to  his  credit, 
and  not  to  his  competency:  for  be  can  neither  gain  nor  lose  by  the 
event  of  the  suit,  and  the  verdict  could  not  be  given  in  evidence 
either  for  or  against  hm. 

The  plaintiff  also  objected  to  reading  part  of  a  deposition,  in  which 
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certain  conversations  of  the  defendant  were  related.  The  court  per* 
mitted  it  to  be  read;  but,  accompanied  this  permission  with  a  decla- 
ration, that  these  declarations  were  immaterial.  The  more  correct 
course  would  have  been  to  have  ordered  them  to  be  stricken  out; 
but  this  error  can  work  no  injury  to  the  plaintiff,  as  we  shall  not 
permit  them  to  enter  into  our  consideration,  in  examining  the  merits. 

The  evidence  leaves  the  case  doubtful;  but  does  not  so  preponde- 
rate as  to  authorise  us  to  reverse  the  decision  of  the  court  of  the  first 
instance. 

The  person  who  is  alleged  to  be  the  partner,  swears  positively  that 
the  slave  was  placed  in  his  hands  to  be  sold  by  him;  and  that  he  sold 
the  slave,  not  as  the  partner  of  the  defendant,  but  as  the  friend  of  the 
plaintiff,  and  without  charging  commission.  This  statement  is  some- 
what shaken  by  the  circumstances  of  the  witness  having  made  a  bill 
of  sale  in  the  name  of  the  partnership,  and  taken  a  note  payable  to 
them  for  the  price.  But  the  character  of  the  witness  is  unimpeached; 
he  swears  directly  against  his  own  interest,  and  the  burthen  of 
making  the  case  clear  was  on  the  plaintiff.  We,  therefore,  are  of 
opinion  the  judgment  of  the  court  below  should  be  affirmed,  with 
costs. 

Preston^  for  the  plaintiff. 

AT  Calebs  for  the  defendant. 


Elliott  t).  Cox.     V,  N.S.  285. 

The  rarely  on  an  injanction  bond  cannot  resist  payment  on  the  groand  that  the  plaintiff 
did  not  record  bis  Judgment 

An  alia§Ji,fa,  does  not  operate  a  diseontinnance  of  the  original  writ  of  ezeeation. 

The  estimation  of  property  seized  in  execution,  does  not  preclnde  the  creditor  from  show- 
ing its  real  valne  in  a  suit  against  the  surety. 

FIRST  District 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendant,  sued  as  the  surety  on  a  bond  for  obtaining  an  in- 
junction, which  was  afterwards  dissolved,  denied  that  any  thing 
occurred  as  a  breach  of  the  condition;  and  averred  that  if  any  thing 
did,  the  loss  was  sustained  by  the  plaintiff's  own  neglect,  who  is 
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thereby  disabled  from  subrogating  the  defendant  to  the  plaintiff's 
rights,  mortgages  and  privileges. 

The  plaintiff  had  jadgment,  and  the  defendant  appealed. 

His  counsel  urges  that  the  surety  is  in  this  case  discharged,  because 
^  by  the  act  of  the  creditor  the  subrogation  to  his  rights,  mortgages 
and  privileges,  can  no  longer  be  operated  in  favor  of  the  surety.'^ 
Civil  Code,  432,  art.  22;  New  Code,  3030. 

This  is  contended  to  be  the  case,  because, 

1.  The  plaintiff  neglected  to  record  his  judgment. 

2.  The  fieri  facias  stayed  by  the  injunction,  was  a  lien  or  privilege 
on  the  personal  estate  of  the  principal,  which  the  injunction  did  not 
destroy,  although  it  suspended  the  sale.  This  lien  or  privilege  was 
lost  by  the  act  of  the  plaintiff  in  discontinuing  the  (ltsI  fieri  facias  by 
suing  out  a  new  one  or  alias. 

We  do  not  think  that  the  surety  may,  in  this  case,  avail  himself  of 
the  plaintiff's  neglect  to  record  his  judgment,  because  the  former 
interfered,  or  assisted  the  prmcipal  in  interfering  with  the  sale,  at  a 
period  when  the  plaintiff  had  not  acquired  the  lien  or  privilege  the 
registry  might  have  given. 

Neither  can  we  imagine  that  by  an  aliaSf  or  pluries  fieri  faciaSf 
the  first  suit  is  discontinued — if  any  property  has  been  seized  under 
it,  the  seizure  may  take  place  without  the  aiias  issuing,  and  we  cannot 
see  how  the  alias  may  prevent  it — the  aiias  are  used  to  authorise 
the  seizure  of  other  property,  when  that  originally  seized  proves 
insufficient.  Neither  the  alias  nor  the  pluries  affect  any  right  ac* 
quired  by  the  plaintiff  under  the  original  fieri  facias. 

The  record  shows  the  seizure  of  the  plaintiff's  house  and  lots,  of 
sufficient  value  to  satisfy  the  plaintiff;  the  dissolution  of  the  injunction, 
on  the  issuing  which  the  surety  was  bound;  and  that  finally,  the 
United  States  absorbed  all  the  principal's  property,  so  that  the  plain- 
tiff can  no  longer  expect  payment,  except  from  the  surety. 

Our  attention  is  drawn  to  a  bill  of  exceptions  taken  by  the  surety's 
counsel,  to  the  opinion  of  the  court,  admitting  parol  evidence  of  the 
value  of  the  house  and  lot  seized,  and  of  the  possession  of  several 
slaves  by  the  principal. 

The  evidence  offered  of  the  value  of  the  property,  is  opposed  as 
contradicting  the  appraisement  subsequent  to  the  seizure.  As  this 
appraisement  would  not  be  binding  on  the  surety,  we  think  he  cannot 
avail  himself  of  it,  in  such  a  manner  as  to  preclude  the  plaintiff  from 
showing  it  was  too  low. 

The  evidence  of  the  possession  of  several  slaves,  is  opposed  as 
irrelevant.  The  case  was  not  tried  by  a  jury,  and  if  the  evidence  be 
really  irrelevant,  we  need  not  be  bound  by  it;  it  would  be  a  waste 
of  time  and  money  to  remand  the  case  for  a  new  trial  without  this 
evidence. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,,  with  costs. 

Prestouj  for  the  plaintiff. 

Strawbridge,  for  the  defendant 
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Nelson  v.  Louisiana  Insurance  Company. 

V,  N.  S.  289. 

The  insared  is  not  obliged  to  oommunicate  a  fact  respecting  the  situation  of  the  port  of 

destination,  in  relation  to  pilotage,  for  example,  the  knowledge  of  which  was  equally 

within  the  reach  of  the  insurer. 
Whether  an  article  be  perishable  in  its  nature,  or  not,  is  to  be  ascertained  by  the  tnage 

and  oustom  of  the  port  where  the  goods  are  shipped. 
The  particular  enumeration  of  perishable  articles  in  an  ordinary  policy  does  not  prevent 

the  insured  from  showing,  under  the  general  clause,  that  other  articles  are  perishable. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  brought  on  a  valued  policy  of  insurance,  by  which  the 
defendants  insured  2500  dollars  worth  of  merchandise  on  board  the 
schooner  called  the  Sterling,  at  and  from  New  Orleans  to  Xibara,and 
two  other  ports  in  the  island  of  Cuba.  The  policy  is  made  in  the 
usual  form  of  such  instruments,  and  contains  a  memorandum  by 
which  a  number  of  articles  of  merchandise  are  specially  excluded 
from  average,  except  general;  concluding  by  an  exception,  which, 
in  its  terms,  embraces  all  articles  perishable  in  their  own  nature. 

The  answer  contains  a  general  denial  of  responsibility  on  the  part 
of  the  insurers,  and  also  an  averment  that  they  are  released  from  any 
obligation  to  make  good  to  the  assured  the  alleged  loss,  on  account 
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of  misconduct  of  the  master  of  the  vessel,  in  attempting  to  enter  the 
port  of  destination  without  the  aid  of  a  pilot,  or  any  other  proper 
person  on  board. 

On  these  pleadings,  and  the  evidence  in  the  cause  admitted  and 
rejected  by  the  court  below,  two  questions  are  raised  for  the  con- 
sideration of  this  court: — Whether  there  was  any  improper  conceal- 
ment by  the  plaintiff  in  relation  to  the  manner  in  which  vessels 
entered  the  port  of  Xibara,  in  not  stating  to  the  defendants,  that  there 
were  no  pilots  belonging  to  that  port,  and  that  it  was  customary  for 
masters  to  conduct  in  their  vessels  without  assistance  from  any  other 
person? 

II.  Whether  the  petition  and  answer  considered  in  relation  to  the 
policy  itself,  the  primary  evidence  of  the  cause,  authorised  the  inter- 
rogatory put  by  the  counsel  for  the  defendants,  to  a  witness  introduced 
by  the  plaintiff,  by  which  it  was  asked  whether  flour,  which  appears 
to  have  composed  the  principal  part  of  her  cargo  insured,  was  an 
article  perishable  in  its  own  nature?  In  the  course  of  the  trial  of  the 
cause,  this  interrogatory  was  propounded  to  a  witness  on  the  part  of 
the  defendants,  (who  are  here  appellants,)  which  the  judge  a  quo 
would  not  suffer  to  be  answered,  and  a  bill  of  exceptions  was  taken 
to  his  opinion,  refusing  to  authorise  an  answer. 

As  to  the  first  of  the  questions,  we  are  clearly  of  opinion  that  there 
was  no  fraudulent  concealment  by  the  insured  at  the  time  of  obtaining 
the  policy,  which  is  legally  deistructive  of  the  force  and  effect  of  that 
instrument.  The  situation  of  the  port  to  which  the  schooner  was 
destined,  in  relation  to  pilotage,  is  a  matter  in  its  own  nature,  the 
knowledge  of  which  was  equal  in  facility  of  acquirement  to  both 
parties  to  the  contract;  it  is  a  matter  which  both  might  be  fairly 
presumed  equally  to  know.  See  Park  on  Ins.  p.  185  and  186,  and 
Phil.  p.  85. 

The  propriety  of  the  opinion  of  the  judge  below,  by  which  he  re- 
fused to  admit  evidence  to  prove  that  the  cargo  insured  was  composed 
of  articles  perishable  in  their  own  nature,  is  attempted  to  be  supported 
on  two  grounds: — First,  That  no  proof  of  that  feet  could  legally  be 
allowed,  because  it  was  not  specially  pleaded  in  the  answer,  &c.;  and, 
secondly,  that  the  interrogatory  was  too  indefinite,  as  it  did  not  limit 
Uie  answer  to  perishabieness,  according  to  the  custom  of  this  port  of 
New  Orleans,  in  relation  to  articles  ordinarily  exported. 

Tlie  merit  of  these  grounds  is  wholly  technical,  and  is  inconsistent 
with  that  simplicity  of  practice  established  by  law  for  our  courts  in  all 
cases,  and  would  be  peculiarly  severe  in  the  present;  as  the  question 
was  put  to  the  witness  in  strict  pursuance  of  the  clause  used  in  the 
memorandum  of  the  policy,  which  was  evidently  introduced  with  the 
intention  of  influencing  tlie  contract  of  the  parties. 

Whether  the  general  exception  contained  in  the  memorandum  of 
the  policy  of  insurance  now  under  consideration,  which,  after  a  spe- 
cific enumeration  of  many  articles,  excuses  the  insurers  from  contri- 
bution on  average  unless  general-— or  in  other  words,  from  remune- 
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ration  for  a  partiid  loss  on  all  articles  perishable  in  their  own  nature^ 
must  be  interpreted  according  to  the  particualr  usage  and  custom  of 
this  port  in  relation  to  exports,  or  according  to  the  sense  and  meaning 
generally  recognised  by  merchants  and  traders,  is  a  question  which 
would  most  properly  occur,  after  first  ascertaining  by  testimony,  whe- 
ther the  articles  thus  alleged  by  the  defendant  to  be  perishable  in 
their  own  nature,  are  really  such  or  not,  according  to  the  opinions, 
knowledge  and  belief  of  men  skilled  in  matters  of  this  kind. 

By  inserting  the  clause  above  stated,  after  a  long  list  of  enumera- 
ted articles,  the  rule  of  interpretation  that  expreasio  vniua  est  exclu- 
aio  alteriusj  is  completely  destroyed;  unless  it  be  considered  that 
such  a  clause  in  policies  is  wholly  vain,  nugatory  and  without  sense 
and  meaning;  which  would  be  in  direct  opposition  to  a  sound  and 
general  rule  of  interpretation,  which  requires  that  every  clause  and 
expression  in  a  law  or  a  contract,  is  entitled  to  its  full  weight  and 
effect;  unless  such  interpretation  lead  to  absurd  results.  We  have 
been  induced  to  make  these  remarks  on  two  very  plain  and  well 
known  rules  of  construction,  in  consequence  of  some  observations 
found  in  Phillips  on  Insurance,  relative  to  the  general  provision  usu- 
ally inserted  in  the  memorandums  of  policies,  (to  which  the  counsel 
for  the  plaintiff  here  referred  us,)  and  wherein  the  author  states  that 
he  has  not  met  with  any  decision,  in  which  the  exception  has  been 
held  in  virtue  of  this  general  clause,  to  be  applicable  to  an  article  not 
specifically  named  in  the  policy.    See  Phil,  on  Ins.  p.  492. 

To  allow  an  inquiry  in  all  cases,  as  to  the  nature  of  articles  not 
enumerated,  would  certainly  have  a  tendency  to  add  to  the  difficul- 
ties whi6h  ordinarily  occur  in  suits  on  contracts  of  insurance;  but  the 
apprehension  or  fear  of  that  evil  will  not  authorise  courts  of  justice 
peremptorily  to  debar  such  an  inquiry,  in  violation  of  well  established 
rules  for  the  interpretation  of  contracts  in  general,  unless  it  be  clearly 
shown  that  those  of  insurance  form  an  exception. 

Being  of  opinion  that  the  judge  a  quo  erred  in  refusing  to  admit 
testimony  on  the  part  of  the  defendants,  to  show  that  flour  is  an 
article  perishable  in  its  own  nature;  because,  we  believe,  such  testi- 
mony to  be  generally  admissible,  according  to  the  terms  of  the  con- 
tract on  which  the  2u;tion  is  founded: 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
disrict  court  be  annulled,  avoided  and  reversed.  And  it  is  further 
ordered,  &c.,  that  the  cause  be  remanded,  with  instructions  to  the 
court  below,  to  allow  the  defendant  to  prove  by  legal  testimony, 
whether  or  not  flour  be  an  article  perishable  in  its  own  nature;  and 
that  the  plaintiff  and  appellee  pay  the  costs  of  this  appeal. 

Carkton  and  Lockettj  fox  appellee. 

Gry^mes,  for  appellant. 


548  SUPREME  COURT. 


EASTERN  DISTRICT,  JANUARY  TERM,  1827. 


Taylor  v.  Hollander.     V,  N.  S.  295. 

In  an  action  a^inst  one  executor  of  an  eetate,  a  oo-ezecator  may  be  called  as  a  witncM 

by  the  plaintiff. 
So  if  he  has  been  diieharged  from  his  office  be  Is  a  good  witness. 
If  an  executor  who  has  become  insolvent,  is  sued  in  the  court  of  probates  for  notes  and 

oblations  belonging  to  the  estate,  and  it  appears  he  has  transferred  them,  the  cause 

must  be  cumulated  with  the  proceedings  in  the  eoneurto. 

COURT  of  Probates  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  case  has  been  already  before  the  court,  and  was  remanded  for 
farther  proceedings.    4  N,  S,  535. 

On  its  return  to  the  court  of  probates,  an  examination  of  the  merits 
was  gone  into,  and  it  appearing  to  the  judge  below  that  the  notes  and 
other  specific  property  claimed  in  the  petition,  had  been  alienated  and 
transferred  before  the  commencement  of  the  suit,  he  gave  judgment 
of  nonsuit  against  the  plaintiff,  and  from  that  judgment  this  appeal 
has  been  taken. 

Before  the  correctness  of  this  opinion  can  be  inquured  into,  it 
becomes  necessary  to  examine  the  propriety  of  a  decision  of  the 
judge  a  quo  J  on  the  trial,  which  is  presented  to  our  consideration  by  a 
bill  of  exceptions. 

By  this  decision  the  judge  overruled  an  objection  taken  by  the  de- 
fendant, that  Shepherd,  one  of  the  executors  of  the  last  will  and  testa- 
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ment  of  Harman,  was  not  a  competent  witness;  and  secondly^  that 
no  parol  evidence  could  be  given  to  show  in  what  capacity  the  defen- 
dant received  the  notes,  which  form  the  subject  of  the  present  contest, 
as  the  receipt  is  signed  by  him  in  his  individual  character,  without 
any  addition  thereto. 

Whether  Shepherd,  at  the  time  he  was  called  on  to  testify,  was,  as 
the  plaintiff  contends,  discharged  from  the  office  of  executor,  or  whe- 
ther he  still  continued  to  fulfil  its  duties,  it  appears  to  us  the  court 
below  did  not  err.  For,  in  the  first  hypothesis  he  had  no  interest  in 
the  event  of  the  suit;  and  in  the  second,  he  had  one  opposed  to  the 
party  calling  him,  as  executors  by  our  law  are  liable  in  solidoj  unless 
the  testator  himself  has  divided  their  functions,  and  each  of  them  has 
confined  himself  to  the  duties  allotted  to  him.  Civil  Code,  243,  art. 
177. 

It  is  also  our  opinion,  that  the  judge  below  did  not  err  in  permitting 
parol  evidence  to  be  received  to  show  in  what  character  the  defen- 
dant had  got  these  notes  into  his  possession.  The  receipt  purports, 
that  they  were  received  by  the  defendant  on  account  of  the  estate  of 
Thomas  L.  Harman,  deceased.  The  documents  prove  that  at  the 
time  they  were  delivered  the  defendant  was  executor  of  this  estate. 
As  the  law  raises  a  presumption  that  he  took  them  in  the  only  capacity 
in  which  he  was  authorised  to  receive  them,  and  this  presumption 
was,  in  some  measure,  opposed  by  his  not  adding  the  term  executor 
to  the  receipt,  there  was  such  an  ambiguity  as  could  be  properly  re- 
moved by  parol  testimony;  the  only  effect  of  which  was  to  explain, 
and  not  to  contradict 

On  the  merits,  however,  we  think  the  judge  decided  correctly  in 
favor  of  the  defendant  The  evidence  showed  that  the  note  deliv- 
ered to  the  executor  had  already  been  passed  by  him,  and  was  no 
longer  in  his  power;  that  it  had  become  the  property  of  a  third  party. 
The  only  judgment,  then,  which  the  court  could  have  correctly  given, 
was  for  its  amount,  and  this,  after  the  defendant  had  failed,  could 
not  be  done  in  the  court  of  probates;  for  as  that  judgment  would  have 
to  be  satisfied  out  of  the  moneys  in  the  hands  of  the  syndics,  the 
amount  due  must  be  settled  contradictorily  with  the  other  creditors. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  affirmed,  with  costs. 

Hennen  and  Grymes^  for  the  plaintifil 

Fierce  and  Eustis,  for  the  defendant. 
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Bichards  v.  His  Creditors.    Y,  N.  S.  398. 

The  ]<M8  of  credit  is  a  good  caiue  for  a  debtor  to  obtain  relief  bj  a  ceasion  of  his  goods. 
Section  of  act  of  1817,  relative  to  production  of  books  of  insolvent,  commented  on. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

Ill  this  case  opposition  was  made  to  the  homologation  of  the  pro- 
ceedings, which  took  place  before  the  notary,  in  pursuance  of  an  order 
of  the  court  below;  founded  on  two  grounds. 

1.  That  the  insolvent  has  not  set  forth  any  losses. 

2.  That  he  has  not  presented  any  books  of  accounts. 

This  opposition  being  overruled  by  the  district  court,  the  opposing 
creditor  moved  for  a  new  trial,  and  having  failed  in  that  motion,  took 
the  present  appeal. 

We  are  of  opinion  that  the  judgment  of  the  court  below  was  cor- 
rect in  setting  aside  the  opposition  of  the  appellant,  as  not  being  sup- 
portable on  the  grounds  by  him  assumed.  It  is  true  that  the  unfor- 
tunate debtor  in  his  petition,  alleges  no  loss  except  that  of  his  credit, 
or  confidence  reposed  in  him  by  his  mercantile  friends:  His  whole 
capital  seems  to  have  been  exclusively  his  credit  or  the  faith  which 
others  had  in  his  fidelity;  which,  although  very  unsubstantial,  has 
often  been  productive  of  great  gains,  and  is  certainly  considered  by 
merchants  as  a  very  important  means  of  operation. 

The  section  of  the  act  of  IS  1 7,  which  requires  an  insolvent  to 
present  his  books  of  accounts,  is  applicable  only  to  such  persons  as 
keep  books  of  that  kind,  and  who,  from  a  multiplicity  of  business, 
must,  of  necessity,  keep  them.  The  commercial  transactions  of  the 
plaintiff  in  the  present  case,  appear  to  have  been  so  limited,  that  they 
may  have  been  placed.in  a  fair  and  just  light  without  the  aid  of  books, 
or  any  great  exertion  of  memory. 

The  affidavit  of  the  opposing  creditor  in  support  of  his  motion  for 
a  new  trial,  as  based  on  the  discovery  of  new  evidence,  charges  on 
the  insolvent  a  crime  of  a  very  serious  nature.  It  contains  an  ac- 
cusation, which,  considered  solely  in  relation  to  the  offence  alleged, 
ought  not  lightly  to  be  made,  or  lightly  to  be  passed  over  when  made; 
being  nothing  less  than  an  accusation  of  forgery.  But  considered  in 
relation  to  the  opponent's  application  for  a  new  trial,  we  are  of  opinion 
that  it  is  entitled  to  little  weight.  The  facts  disclosed  in  the  affidavit, 
are  such  as  might  have  been  discovered  and  the  evidence  to  sustain 
them,  by  ordinary  diligence  on  the  part  of  the  appellant,  if  he  had 
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obeyed  the  summons  which  called  the  creditors  together;  and  exam- 
ined the  schedule  of  the  insolvent 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

May  bin,  for  the  plaintiff. 

Sirawbridgty  for  the  defendant. 


Mathurin  t^.  Livaudais.     V,  N.  S.  301. 

A  bequest  to  a  master  of  a  slave,  of  a  sam  of  money  in  payment  of  the  slavsi  is  not  s. 

Jidei  csmmtsffttiif ,  and  therefore  prohibited  by  law. 

COURT  of  Probates  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  question  presented  for  decision  in  this  case  arises  under  the 
will  of  a  free  man  of  color,  who,  leaving  one  of  his  children  a  slave, 
made  the  following  disposition  of  a  part  of  his  property:—* 

^  Cofnnie  mon  fits  Narciase  est  encore  eselave,  et  que  je  disire 
eonlribuer  a  lui  assurer  sa  liber ti^je  donne  ei  kgue  a  son  maiire^ 
Mr,  Charks  Enoul  Dugue  Livaudais,  une  somme  de  six  cents 
piastres,  a  la  charge  par  lui  de  considerer  ladite  somme  un  acompte 
a  valoir  sur  leprix  qu*il pourra  exiger  de  mon  Jils  Narcisse, pour 
lui  donner  sa  liberti  en  bonne  forme.'* 

<^  As  my  son  Narcisse  is  yet  a  slave,  and  as  I  wish  to  contribute  to 
his  emancipation,  I  give  as  a  legacy,  to  his  master  Mr.  ^harles  Enoul 
Dugue  Livaudais,  a  sum  of  six  hundred  dollars,  on  the  condition  that 
the  said  sum  is  to  be  considered  by  him  as  so  much  on  account  of  the 

[irice  which  he  may  demand  from  my  son  Narcisse,  to  give  him  his 
iberty  in  proper  form." 

This  disposition  is  attacked  by  a  son  of  the  testator  and  brother 
of  the  slave,  who  was  to  derive  a  benefit  from  the  legacy,  on  the 
ground  that  it  is  a  ^dei  commissum,  and  prohibited  by  law. 

This  is  one  of  the  harshest  demands,  and  the  most  revolting  to 
every  principle  of  equity  and  justice  that  has,  as  yet,  fallen  under  our 
consideration. 

Nor  do  we  think  it  supported  by  law.  Our  Code,  it  is  true,  declares 
that  substitutions  and^^^ei  eommissa  are  abolished.  But  the  object 
of  this  change  in  our  jurisprudence  was,  as  it  is  well  known,  to  pre- 
vent property  from  being  tied  up  for  a  length  of  time  in  the  hands  of 
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iodividuals,  and  placed  out  of  the  reach  of  comzneroe.  The  firamers 
of  our  Code,  certainly  never  contemplated  to  abolish  naked  trusts, 
uncoupled  with  an  interest,  which  were  to  be  executed  immediately. 
If  they  had,  they  would  not  have  specially  provided  in  a  subsequent 
part  of  the  work  for  testamentary  executors,  described  their  duties, 
and  recognised  the  validity  of  their  acts.  The  obligation  imposed  on 
the  legatee  by  the  will  of  the  testator  in  this  case,  cannot  be  distin- 
guished from  that  of  an  executor,  except  in  the  name;  and  it  is  the 
duty  of  the  court  to  look  to  things,  rather  than  to  the  words. 

But  the  question  does  not  require  to  be  decided  on  this  ground. 
By  another  provision  of  the  Code,  it  is  declared  that  slaves  cannot 
dispose  of  or  receive  by  donation  inter  vivos  or  mortis  catisoy  unless 
they  have  been  previously  and  expressly  enfranchised  agreeably  to 
law.    Civil  Code,  208,  art.  5. 

Being  thus  made  incapable  of  receiving,  this  legacy  cannot  be  con- 
sidered as  a  ^dei  commissum.  It  is  not  a  charge  to  one  to  receive 
for,  and  render  to  another;  because  that  other  has  not  in  the  eye  of 
the  law  a  legal  existence:  until  the  slave  is  emancipated,  he  cannot 
demand  the  thing  bequeathed. 

It  may  be  objected  to  this  reasoning,  that  as  the  slave  has  a  legal 
capacity  to  maintain  an  action  for  his  freedom,  he,  of  course,  could 
have  an  action  to  enforce  the  application  of  the  money  left  to  another 
to  purchase  his  freedom.  But  this  right  to  sue  for  freedom  is  an 
exception  from  the  general  rule,  and  &r  from  supposing  any  legal 
capacity  to  own  or  receive  property  in  the  slave,  the  object  of  the  suit 
is  to  acquire  it. 

By  the  Roman  law,  a  bequest  of  the  kind  now  before  us,  was  con- 
»dered  as  a  fidei  commissvm.  We  must  guard,  however,  against 
adopting  and  applying  rules  of  that  jurisprudence  which  were  intro- 
duced for  the  pnirpose  of  giving  effect  to  last  wills  and  testaments  to 
cases,  where  under  new  statutory  provisions  these  rules  would  defeat 
the  will  of  the  testator.  This  distinction  has  been  taken  in  France, 
in  the  construction  of  that  article  of  the  Napoleon  Code  which  abolishes 
substitutions;  and  the  correctness  and  wisdom  of  it  is  placed  beyond 
doubt  by  the  decisions  of  their  courts,  and  the  able  development 
given  of  the  reasons  for  introducing  such  a  distinction  by  their  juris- 
consults, particularly  Merlin  &  TouUier.  The  last  mentioned  author 
states  that  it  is  the  spirit  of  their  law,  and  of  their  jurisprudence,  not  to 
annul  a  testamentary  disposition  made  under  the  Code,  except  it  ne- 
cessarily presents  a  substitution,  and  cannot  be  supported  and  inter- 
preted in  any  other  manner.  Nouveau  Repertoire j  verba  Substitution, 
Jidei  commissairey  sect.  8,  no.  7;  TouUier^  5  N,  S.  lib,  3,  tit.  2, 
cap.  1,  no.  10 — 50. 

For  the  balance  in  the  hands  of  the  executor,  the  plaintiff  has  no 
claim.  The  ^imount  is  shown  to  be  less  than  the  sum  which  Rosette, 
one  of  the  children  deceased,  is  entitled  to  by  the  will. 

It  is,  therefore,  ordered,  adjbdged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  affirmed,  with  costs. 

JOerbigny,  for  the  defendant 
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O'Brien  v.  Louisiana  State  Bank.     Y,  N.  8.  305. 

The  teller  of  a  bonk,  who  hai  overpaid  a  check,  ie  a  good  witnew  without  a  releaie. 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  and  appellant  complains  that,  having  deposited  in  the 
defendant's  banking  house  a  sum  of  1400  dollars,  and  procured  from 
their  teller  a  corresponding  entry  in  his  bank  books,  they  now  refuse  ^ 
to  restore  it,  and  their  officer  fraudulently  struck  out  the  entry  and  ' 
substituted  one  for  a  very  trifling  sum,  viz:  55  dollars. 

They  pleaded  the  general  issue,  and  averred  the  plaintiff  had 
deposited  the  latter  sum  only,  and  the  first  entry  was  made  through 
error  and  was  afterwards  corrected.  They  had  a  verdict  and  judg- 
ment, and  the  plaintiff  appealed. 

There  is  a  bill  of  exceptions  to  the  opinion  of  the  inferi9r  judge, 
admitting  the  testimony  of  the  teller.  It  is  urged  that  the  release 
the  defendants  gave  him  was  not  under  the  seal  of  the  bank,  and  that 
they  released  him  from  the  consequences  of  his  error,  but  not  of  his 
fraud. 

We  are  of  opinion  no  relief  was  necessary.  This  point  was  in- 
quired into  and  disposed  of  in  this  court  last  year,  in  Jordan  v.  White. 
4  A^.  S.  340.  And  we  held  that  <<  agents  and  servants  may  be  receivea 
as  witnesses,  for  their  principals  and  masters  without  a  release-  of 
responsibility  for  apparent  misconduct  and  negligence,  and  where 
the  affairs  conducted  by  them  have  been  in  the  ordinary  course  of 
business.  Starkie,in  his  admirable  treatise  on  the  Law  of  Evidence, 
has  collected  all  the  English  authorities  on  this  head,  and  in  Metcalf 's 
edition  of  that  work,  the  American  have  been  added.  2  Starkie  on 
Evidence,  753. 

The  testimony  fully  establishes  the  averred  mistake,  and  that 
another  customer  having  at  the  same  time  deposited  the  large  sum, 
the  smaller  was  entered  in  his  book,  and  the  larger  in  the  plaintiff's. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Hoffman^  for  the  plaintiff. 

OrymtSy  for  the  defendants. 
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Caldwell  ».  Townsend.     V^  N.  S.  307. 

Whether  an  attorney  for  an  absent  debtor  can  confess  jad^^ent    Qtuare, 
The  money  in  the  garnishee's  hands,  cannot  be  taken  from  him  before  final  judgment 
against  the  defendant  in  attachment 

PARISH  Court  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  icourt. 

The  appeal  is  taken  in  this  case  from  a  decision  of  the  judge  a  quo 
on  a  rule  taken  by  the  plaintiff  on  the  garnishee,  to  show  cause  why 
judgement  should  not  be  rendered  against  the  defendant.  The  court 
was  of  opinion  that  the  garnishee  was  discharged  by  the  answer 
which  he  had  made  to  the  interrogatories  propounded  to  him.  The 
correctness  of  this  opinion,  and  the  propriety  of  the  judge  refusing 
the  plaintiff  permission  to  obtain  testimony  from  New  York,  to  prove 
that  there  were  funds  in  the  hands  of  the  garnishee,  have  been  both 
discussed  by  the  counsel,  but  we  do  not  find  it  necessary  to  go  into 
them;  for  we  are  of  opinion  that  the  cause  is  not  before  us  in  such  a 
way  as  to  authorise  us  to  do  so. 

The  garnishee  is  only  responsible  to  the  plaintiff  in  attachment, 
through  the  claim  which  he  has  enforced  to  judgment  against  the 
defendant  in  the  cause,  and  no  such  judgment  appears  on  record  in 
this  case. 

There  is  an  agreement  which  we  presume  was  intended  to  have 
the  effect  of  one,  in  the  following  words: — 

^'It  is  agreed  in  this  case,  that  defendant's  counsel  shall  permit  the 
plaintiff  to  take  a  judgment  according  to  the  prayer  of  petitioner, 
upon  the  condition  that  the  plaintiff  will  consent  to  open  the  judgment 
again,  provided  the  defendant  so  wishes,  and  shall  desire  to  have  a 
regular  trial  of  the  case.  And  it  is  further  agreed  that  any  sum  of 
money,  in  which  the  garnishee  shall  be  adjudged  to  be  indebted  to 
the  defendant,  shall  remain  deposited  in  court,  subject  to  any  judg- 
ment to  be  rendered  in  the  premises,  either  by  consent  or  otherwise; 
and  that  said  sum  of  money  shall  be  subject  to  all  the  conditions 
above  specified.'* 

Admitting  that  an  attorney  of  an  absent  debtor  has  power,  under 
the  appointment  held  from  the  court,  to  confess  a  judgment  (which 
we  strongly  doubt)  there  is  nothing  in  the  agreement  just  set  out, 
which  can  authorise  the  plaintiff  to  take  out  of  the  hands  of  the 
debtors  of  the  defendant,  the  moneys  due  to  him.  It  is  not  the  judg- 
ment of  the  court,  but  an  agreement  that  the  plaintiffs  should  take 
one,  and  non  constat  that  the  court  would  have  sanctioned  by  its 
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decree,  such  an  agreement  as  the  attorneys  of  the  parties  had  entered 
into.  Even  if  it  had,  the  judgment  would  not  have  been  final;  for 
it  expressly  stipulates  that  the  defendant  shall  hereafter  have  a  regu- 
lar trial  on  the  merits,  if  he  requires  it. 

On  every  point  of  view  in  which  we  can  consider  the  cause,  the 
appeal  must  be  dismissed,  with  costs. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  below  be  affirmed. 

May  bin  y  for  the  plaintiff. 

Conrady  for  the  defendant. 

Gn/mesy  for  the  garnishee. 


United  States  Bank  v.  Johnson.     V,  N.  S.  310. 

The  cashier  of  a  bank  who  overpaid  a  check,  is  a  good  witness  without  a  release,  and  so, 
universally  of  agents,  in  the  ordinary  course  of  their  employment. 

FIRST  District, 

PoBTER,  J.,  delivered  the  opiniop  of  the  court. 

The  only  question  which  this  case  presents,  arises  out  of  a  bill  of 
exceptions  taken  on  the  trial  in  the  court  of  the  first  instance. 

The  plaintiffs  offered  one  of  their  clerks  as  a  witness  to  prove  that 
a  check,  which  was  drawn  for  876  dollars,  29  cents,  had  been  over- 
paid 1000  dollars,  in  consequence  of  the  aifnount  in  figures  being 
1876  dollars,  29  cents;  instead  of  876  dollars,  29  cents,  the  sum  in 
which  it  was  filled  up  in  the  body  of  the  check. 

The  competency  of  this  witness  has  been  contested  in  the  argu- 
ment, and  though  the  question  has  been  considered  as  settled  by 
several  decisions  in  this  court,  which  cannot  in  principle  be  distin- 
guished from  that  now  before  us,  we  have  been  induced  to  review 
them,  in  consequence  of  an  authority  produced  by  the  defendant's 
counsel  from  a  late  work  on  evidence  by  Starkie,  which  enjoys,  as  it 
merits,  a  high  reputation  with  the  profession. 

In  the  case  of  Butler  v.  De  Hart,  this  court  was  of  opinion,  that  in 
an  action  for  the  non-delivery  of  cotton,  the  consignee  was  a  good 
witness.     I  N.  S.  185. 

In  that  of  Robertson  v.  Nott,  we  decided  that  an  agent  through 
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whom  a  negotiation  had  been  carried  on  between  the  plaintiff  and 
defendant}  was  competent  to  testify  for  the  former.    2  N.  S.  122. 

The  same  question  arose  in  the  case  of  Pratt  v.  Flower  et  al.  A 
witness  who  had  been  intrusted  with  a  note,  and  had  received  instrac- 
tions  to  hand  it  over,  was  admitted  to  prove  that  he  had  complied 
with  these  instructions.     Ibid.  334. 

So  in  the  case  of  Jordan  v.  White,  it'  was  held,  that  the  mate  of  a 
vessel  was  a  good  witness  in  an  action  against  the  owners  by  the 
master,  to  prove  or  disprove  negligence  imputed  to  the  latter.  4  N. 
S.  335. 

The  decisions  were  all  made  on  a  principle  understood  to  be  clearly 
settled  in  that  jurisprudence  from  which  we  have  taken  our  rules 
of  evidence,  that  agents  and  servants  were  competent  witnesses, 
although  the  regularity  and  correctness  of  their  conduct  were  involved 
in  the  transaction  on  which  they  were  called  to  give  their  testimony. 

Phillips,  in  his  treatise  on  Evidence,  states  <<  it  may  be  laid  down  as 
a  general  rule,  that  executors  in  trust,  trustees  and  agents,  are  not 
incompetent  merely  on  the  ground  of  their  liability  to  action.''  Phil- 
lips on  Ev.,  ed.  1820,  42. 

Again.  '<  On  the  same  principle  of  convenience,  it  is  the  common 
practice  to  admit  servants  and  agents  without  a  release,  to  prove  the 
payment  or  receipt  of  money,  or  the  delivery  of  goods  on  behalf  of 
their  masters  >or  principal,  though  their  evidence  tends  to  discharge 
themselves."     Ibid.  100. 

For  this  doctrine  a  great  variety  of  authorities  are  cited,  drawn  from 
as  high  a  source,  as  any  known  to  the  laws  of  the  country  on  which 
he  writes. 

To  the  same  effect  is  Starkie,  whose  work  is  relied  oii  to  show  the 
incompetency  of  the  witness. 

He  states  ^<  upon  the  ground  that  (of  necessity  and  public  conve- 
nience) it  is  the  constant  course  to  admit  the  servant  of  a  tradesman 
to  prove  the  delivery  of  goods,  and  the  payment  of  money,  without 
any  release  from  the  master." 

^  So  it  has  been  held  that  an  apprentice  is  a  competent  witness  to 
prove  that  money  has  been  overpaid  by  his  master."  So  in  an 
action  against  a  carrier  for  not  delivering  a  parcel,  his  servant  was 
held  to  be  competent  to  prove  the  delivery.  And  in  an  action  by  the 
party  robbed  against  the  hundred,  he  is  a  competent  witness  as  to  the 
fact  of  the  robbery,  although  he  is  not  only  interested,  but  the  plaintiff 
in  the  suit."    Starkie  on  Evidence,'part  4, 754. 

In  a  subsequent  part  of  his  work,  he  lays  down  the  same  rule  in 
treating  of  agents,  and  cites  as  an  example  the  case  which  is  now 
before  the  court,  namely,  that  of  a  servant  paying  money  for  his 
master.    Jbid.  768. 

These  doctrines  have  been  received  and  acted  on  to  their  fullest 
extent,  in  those  states  of  the  Union,  where  it  is  understood  the  science 
of  jurisprudence  has  been  cultivated  with  the  most  success;  namely, 
in  Massachusetts,  Pennsylvania  and  New  York.  1 1  Mass.  Rep.  242; 
2  Johns.  Rep.  189;  5  Ibid.  256;  1  Dallas,  241;  3  Serg.  &  Rawle,  20. 
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Had  this  court  been  called  to  establish  the  rule  instead  of  applying 
it,  we  should  have  hesitated  much  in  adopting  that  which  we  have 
found  in  the  books.  The  reasons  of  necessity  and  public  convenience, 
which  are  stated  as  the  ground  for  it,  do  not  seem  to  us  to  have  that 
weight,  which  others  attach  to  them.  For  we  cannot  see  what  diffi- 
culty there  would  have  been  in  all  cases  for  the  master  or  principal 
to  have  given  a  release,  and  thus  have  placed  the  witness  without  any 
interest  in  the  cause.  But  we  did  not  feel  that,  on  that  consideration 
alone,  we  would  have  been  justified  in  setting  aside  a  rule  so  long 
settled,  and  so  generally  adopted 

We  now  proceed  to  notice  that  part  of  the  work  of  Starkie  on 
which  the  appellant  relies.  In  the  text,  after  stating  the  rule  that 
agents  are  admissible  on  the  score  of  necessity,  he  adds,  <<  but  although 
an  agent  who  actually  executed  the  business  of  his  principal  is,  it 
seems,  in  all  cases,  competent  to  prove  that  he  acted  according  to  the 
directions  of  his  principal,  on  the  ground  of  necessity,  and  because 
the  principal  can  never  maintain  an  action  against  his  agent,  for  act- 
ing according  to  his  own  directions  whatever  may  be  the  result  of 
the  cause.  Yet,  if  the  case  depends  on  the  question,  whether  the 
agent  has  been  guilty  of  some  tortious  act,  or  negligence,  in  the 
course  of  executing  the  orders  of  his  principal,  and  in  respect  to 
which  he  would  be  liable  even  to  the  principal  if  he  failed,  the  agent 
is  not  competent  without  a  release/^     3  Starkie,  1731. 

If  the  grounds  on  which  this  author  states  the  exception  rests  be 
correct,  the  rule  itself  is  destroyed — they  cannot  stand  together. 

The  rule  is,  that  agents  and  servants,  though  interested,  are  ad- 
mitted as  witnesses  ex  necessitate^  and  from  motives  of  public  con- 
venience. 

The  exception  is,  that  they  are  not  so  when  interested,  in  conse- 
quence of  their  being  liable  over  to  the  party  who  caUs  them,  in  case 
he  fails  in  the  action. 

If  the  reason  given  by  the  author  for  the  rule,  was  correct,  the 
distinction  which  he  takes  might  be  admitted. 

That  reason  is  stated  to  be,  that  where  the  agent  or  servant,  acts 
according  to  the  directions  of  his  principal,  the  former  can  never  be 
responsible  to  the  latter  in  an  action. 

Bat  this  reason  is  most  clearly  not  that  on  which  the  rule  rests. 
In  the  case  of  an  agent  called  on  to  prove  that  he  acted  according  to 
the  instructions  he  received,  the  argument  assumes  every  thing  that 
is  disputed;  the  compliance  with  instructions  being  the  very  fact 
which  the  witness  is  called  on  to  establish,  and  the  non-establishing 
of  which  would  most  clearly  render  him  liable  over  to  those  who 
employed  him. 

The  cases  most  frequently  given  in  support  of  the  general  rule, 
are,  money  intrusted  to  an  agent  or  servant  to  be  paid  to  another,  or 
goods  delivered  to  a  carrier  to  be  handed  over  to  a  third  person. 
Now  we  cannot  distinguish  these  cases  on  the  score  of  Uability  of  the 
witness,  from  that  before  the  court.    In  them,  the  fact  at  issue  being 
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the  delivery  of  the  goods  or  the  money,  it  is  clear,  that  if  the  agents 
or  carriers  failed  to  establish  that  the  thing  confided  to  them  had 
been  delivered,  they  would  be  responsible  to  the  principal,  and  that 
in  proving  they  did  they  destroyed  the  responsibility.  So  here  the 
witness,  in  proving  that  the  money  was  paid  to  the  defendant,  may 
throw  the  liability  off  himself.  The  cases  cannot  be  distinguished, 
except  that  in  the  latter  his  interest  is  not  so  great,  as  will  be  here- 
after shown. 

If  the  witness,  in  the  instance  before  us,  had  been  sent  by  the  bank 
with  a  sum  of  money  to  make  a  payment,  and  the  fact  of  his  having 
done  so  was  afterwards  contested,  he  would  present  the  very  case 
which  is  invariably  given  as  an  illustration  of  the  rule,  and  he  would 
be  competent  to  prove  that  he  had  delivered  it;  and  yet  in  that  case, 
he  would  be  as  responsible  to  the  bank  in  case  he  failed  to  show 
that  he  had  discharged  faithfully  the  trust  committed  to  him,  as  he 
would  in  the  action  before  us,  if  he  failed  to  prove  that  he  had  com- 
mitted an  error,  and  paid  through  mistake,  a  part  of  the  funds  with 
which  he  was  intrusted,  to  the  defendant. 

Nay,  he  would  be  more  so;  for,  in  proving  that  he  committed  an 
error,  he  would  establish  his  liability  to  the  bank,  in  case  of  the  in- 
solvency of  the  defendant. 

The  distinction,  then,  which  this  author  makes  on  the  ground  of 
liability,  is  on  principle,  entirely  without  foundation — it  is  equally 
unsupported  by  authority.  It  has  been  expressly  decided,  that,  where 
a  carrier  who  was  directed  to  deliver  money  to  A,  delivered  it  by 
mistake  to  B,  in  an  action  by  the  owner  against  B,  the  carrier  is  a 
competent  witness  without  a  release.    3  Campbell,  144;  Buller's  N, 

P.  289. 

The  authorities  quoted  in  support  of  the  doctrine  which  we  have 
just  examined,  do  not  support  the  writer.  They  are  all  cases  which 
arose  on  the  negligence  or  tortious  acts  of  servants,  in  driving  car- 
riages, and  they  turn  on  a  principle  already  recognised  by  this  court, 
that  where  the  act  of  the  servant  has  been  out  of  the  ordinary  course 
of  his  employment  or  a  mere  breach  of  duty,  he  is  not  a  competent 
witness  without  a  release.  Phillips  on  Evidence,  100;  4  Term.  Rep. 
590;  4  iV;  S.  340. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Livermorey  for  the  plaintiff. 

Carkton  and  Lockeitj  for  the  defendant. 
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Smith  V.  Harrathy.     V,  N.  S.  319. 

A  new  trial  may  be  prayed  for,  after  three  days,  if  the  judgment  be  not  signed. 
If  a  party  i$  bound  to  furnish  an  account^  his  adversary  may  use  that  part  of  li  which  is 
against  him,  without  being  compelled  to  admit  the  items  in  it  that  are  in  his  favor. 

PARISH  Court  of  New  Orleans. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  suit  the  plaintiff  claims  from  the  defendant  381  dollars  and 
43  cents,  on  account  of  corn  and  oats,  which  he  alleges  was  received 
by  the  latter  from  him  as  a  part  of  a  common  stock  of  such  articles, 
which  was  to  have  been  furnished  mutually  by  the  parties  to  the 
present  action;  and  to  have  been  sold  by  the  defendant  for  their  joint 
benefit  and  interest.  It  is  alleged  in  the  petition,  that  he  entirely 
failed  to  furnish  any  thing  to  the  stock,  which  was  to  have  been  com- 
mon; and  the  pleadings  of  the  cause  end  in  causing  accounts  to  be 
submitted  by  both  parties.  On  which,  and  the  evidence  in  their  sup- 
port, the  court  below  rendered  judgment  in  favor  of  the  plaintiff,  for 
51  dollars  and  26  cents;  from  which  the  defendant  appealed. 

Previous  to  taking  the  appeal,  an  application  was  made  by  the 
applicant  to  the  parish  court  for  a  new  trial,  which  was  refused  on 
the  ground  of  not  having  been  made  prior  to  the  expiration  of  the 
time  allowed  by  law. 

The  record  shows  that  a  new  trial  was  not  asked,  until  three  days 
after  judgment  had  been  entered  upon  the  minutes  of  the  court;  but 
it  was  moved  for  before  the  judgment  was  signed  by  the  judge.  Ac- 
cording to  the  provisions  of  the  Code  of  Practice,  three  judicial  days 
appear  to  have  been  intended  as  the  time  allowed  after  final  judg- 
ment rendered,  to  move  for  a  new  trial.     See  Art.  546  and  558. 

If  no  application  be  made  for  a  new  trial  within  that  period,  and 
the  judgment  be  signed  in  pursuance  of  the  Art.  546,  it  could  not 
afterwards  be  legally  made.  But  the  question  which  arises  on  the 
state  of  the  present  case,  is  whether  this  limitation  of  time  be  a  bar  to 
any  motion  made  for  a  new  trial  when  the  judgment  is  not  actually 
signed.  A  case  occurred  analogous,  if  not  similar,  to  that  now  under 
consideration,  soon  after  the  organisation  of  this  court,  in  which  it 
became  necessary  to  give  an  interpretation  to  the  section  of  act  of 
1813,  which  related  to  the  manner  of  making  a  statement  of  facts. 
The  opinion  therein  expressed  by  the  court,  recognised  the  right  to 
make  such  statement  at  any  time  before  the  actual  signing  of  the 
judgment.    See  T.  R.  p.  201.    A  judgment,  though  entered  on  the 
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minutes  of  the  court,  cannot  be  considered  as  fully  complete  and  effi- 
cacious until  it  receives  the  signature  of  the  judge,  because  this  is 
required  by  law;  and  until  it  be  thus  completed,  we  are  unable  to  see 
any  good  reason  why  it  should  not  be  open  to  a  revision.  Certainly 
none  better  or  stronger  can  be  stated,  than  might  fairly  be  urged 
against  the  statement  of  facts  made  after  the  time  of  rendering  judg- 
ment, but  before  its  signature. 

This  view  of  the  cause  shows  evidently  that  we  differ  in  opinion 
with  the  judge  a  quo,  as  to  the  reasoning  which  influenced  him  in 
rejecting  the  application  of  the  defendant  for  a  new  trial.  But  as  the 
record  contains  all  the  grounds  on  which  such  application  seems  to 
have  been  based,  we  must  proceed  to  examine  their  soundness  and 
sufficiency  to  support  the  pretensions  of  the  applicant. 

The  principal,  if  not  the  only,  objection  made  to  the  correctness  of 
the  judgment  of  the  parish  court,  is  the  rejection  of  250  dollars, 
claimed  by  the  appellant,  as  having  been  by  him  brought  into  the 
partnership,  and  by  which  the  common  stock  or  capital  W£is  increased 
to  that  amount  in  addition  to  the  616  dollars  furnished  by  the  appel- 
lee. In  support  of  this  item  of  250  dollars  as  charged  in  the  account 
rendered  by  the  defendant,  no  evidence  was  offered  on  the  trial  of  the 
case  in  the  court  below.  But  it  is  now  contended,  that  as  the  court 
made  this  account  the  basis  of  its  judgment,  it  ought  to  have  been 
admitted  in  toto.  To  this  proposition  on  the  part  of  the  appellant, 
we  cannot  assent.  It  is  certainly  a  sound  general  rule  in  relation  to 
evidence,  to  be  admitted  on  record  in  courts  of  justice,  that  a  party  to 
a  suit  cannot  create  testimony  exclusively  favorable  to  himsel£  It 
is  difficult  to  imagine  any  circumstances  in  cases  of  open  accounts, 
where  one  of  the  parties  is  legally  bound  to  account  to  the  other  for 
the  management  and  conduct  of  affairs  in  which  the  latter  is  solely 
interested,  or  in  which  both  piay  be  jointly,  of  sufficient  force  to  form 
an  exception  to  the  general  rule  above  stated.  We  are,  however, 
decidedly  of  opinion  that  the  present  cause  is  not  so  circumstanced, 
as  to  tolerate  the  slightest  deviation  from  the  rule.  The  item  of  250 
dollars,  standing  wholly  without  support,  either  from  evidence  or  ju- 
dicial confession,  was  properly  excluded  from  the  account  rendered 
by  the  defendant  in  giving  judgment;  and  the  court  below  decided 
correctly  in  basing  its  decision  on  the  capital  furnished  by  the  plain- 
tiff alone,  and  the  trading  operations  which  took  place  on  it,  being 
the  only  matters  admitted  by  both  parties  to  the  suit.  As  the  appel- 
lant was  legally  bound  to  prove  the  item  of  250  dollars,  claimed  by 
him  as  a  credit,  on  the  trial  of  the  cause  in  the  parish  court,  a  new 
trial  ought  not  to  be  granted,  unless  upon  the  ground  of  a  discovery 
of  evidence  subsequent  to  the  trial,  &c.  That  he  had  made  such 
discovery,  the  record  furnishes  no  evidence.  From  the  principles 
assumed  in  this  decision,  it  is  readily  perceived  that  the  present  case 
differs  essentially  from  that  of  Wakeman,  Ass.  of  Foot,  v.  Marquand 
&  Paulding,  recently  adjudged.  In  that,  the  party  who  introduced 
the  account,  which  the  other  wished  to  take  advantage  of  to  his  pre- 
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judice,  was  not  bound  to  render  any  account,  and  if  admitted  at  all  as 
evidence,  was  properly  received  in  its  totality. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed,  with  costs. 

Locket t^  for  the  plaintiff. 

Preston,  for  the  defendant 


Poignand  v.  Livermore.     V,  N.  S.  324. 

Proof  of  the  ditsolutioo  of  a  partnership  need  not  be  in  writing. 

An  aothority  to  a  partner  to  lettle  the  afiairs  of  the  partaenbip,  does  not  authorise  him 
to  endorse  notes  belonging  to  it 

FIRST  District 

PoHTER,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  against  the  owner  of  a  steamboat,  for  money 
advanced  to  the  clerk  to  pay  the  wages  of  the  crew,  and  to  purchase 
necessaries  for  her.  The  general  issue  was  pleaded:  the  court  below 
gave  judgment  for  the  plaintiff,  and  the  defendant  appealed. 

The  petition  set  out  two  demands;  one  of  them  has  been  aban- 
doned: the  other  is  evidenced  by  a  note  in  the  following  words: — 

Louisville^  *Aug.  25,  1821. 

iS300.  Three  days  after  date,  I  promise  to  pay  to  the  order  of 
Wm.  F.  Peterson  &  Co.,  three  hundred  dollars,  for  value  received,  on 
account  of  steamboat  James  Ross  and  owners.  « 

(Signed)  Geo.  F.  Bartlett. 

The  note  is  endorsed,  "Pay  to  D.  R.  Poignand,  or  order.  Israel 
Munroe,  agent  and  assignee  of  the  late  firm  of  Wm.  F.  Peterson 
&  Co." 

The  first  objection  made  to  the  plaintiff's  right  of  recovery  is,  that 
there  is  not  proof  the  note  was  endorsed  to  him  by  the  payees. 

One  witness  swears  that  by  the  public  papers  he  has  seen  a  dis- 
solution of  the  firm  of  Wm.  F.  Peterson  &  Co.  but  does  not  recol- 
lect the  date. 

Another  declares  that  the  partnership  was  dissolved  at  Louisville, 
on  the  2d  October,  1823,  and  all  the  concerns  of  the  firm  were  placed 
in  the  hands  of  Israel  Munroe,  to  close  the  concerns  of  the  firm. 

A  third  states  that  the  firm  is  dissolved,  and  that  Munroe  is  the 
acting  partner. 
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It  is  objected  that  the  proof  of  the  dissolution  and  agency  should 
be  made  by  written,  not  by  parol  evidence. 

This  argument  assumes  that  all  partnerships  are  entered  into  in 
consequence  of  agreements  reduced  to  writing,  which  we  believe  is 
not  the  fact,  nor  is  it  necessary  to  their  validity.  If  entered  into  ver- 
bally, they  may  be  dissolved  in  the  same  manner.  No  evidence  has 
been  adduced  that  the  contract  of  this  partnership  was  reduced  to 
writing,  or  that  it  was  dissolved  in  that  way.  The  parol  evidence 
was  therefore  properly  admitted. 

The  same  observations  apply  to  the  authority  of  the  agent  not  being 
proved  in  writing. 

But  whether  the  authority  which,  the  evidence  shows,  was  given 
to  the  acting  partner,  enabled  him  to  endorse  bills  or  notes  belonging 
to  the  firm,  is  a  question  equally  important  in  settling  the  legal  rights 
of  the  parties.  The  pleadings  and  evidence  show  that  the  note  was 
endorsed  after  the  dissolution  of  the  firm  by  the  acting  partner,  who 
was  authorised  to  close  its  concerns,  and  that  this  endorsement  was 
made  in  the  state  of  Kentucky.  The  testimony  also  shows,  that  the 
assignment  was  made  to  cover  a  claim  against  the  firm. 

Whether  we  take  the  system  of  law  which  prevails  in  the  country 
where  this  contract  was  entered  into,  or  follow  on  our  own  as  a  guide, 
no  authority  has  been  shown  in  the  acting  partner  to  endorse  the  note 
sued  on;  and  consequently  the  plaintiff  has  not  proved  that  the  right 
of  the  payees  is  vested  in  him.  By  our  law,  a  general  power  to  settle 
the  affairs  of  a  partnership,  would  not  authorise  the  partner  to  endorse 
notes  which  belonged  to  it.  The  mandate  to  endorse  must,  in  the 
language  of  our  Code,  be  express  and  special.  It  is  equally  clear 
that,  at  common  law,  an  authority  given  to  one  partner  to  settle  the 
affairs  of  a  firm  which  is  dissolved,  does  not  empower  him  to  endorse 
bills  or  promissory  notes,  even  though,  as  in  the  present  case,  they 
existed  prior  to  the  dissolution,  and  were  transferred  for  the  purpose 
of  liquidating  the  partnership  debts.  Civil  Code,  29,  66;  Watson  on 
Part.  212;  1  Henry  Black.  155;  3  Esp.  lOS;  4  Johnson,  224. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed.  And  that 
there  be  judgment  for  the  defendant  as  in  case  of  nonsuit,  with  costs 
in  both  courts. 

fVhittelsey,  for  the  plaintiff. 

Defendant  in  person. 
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When  the  record  enables  the  conrt  to  act  on  the  merits,  their  attention  may  be  drawn, 

without  a  formal  assignment,  to  any  error  in  the  proceedings,  aAer  ten  days  have 

expired  firom  the  filing  of  the  record. 
A  bank  may  be  sued  by  one  of  the  stockholders,  for  hii  dividend,  before  the  charter  has 

expired. 
The  authority  of  the  attorney-general  to  prosecute  or  defend  any  suit  in  which  the  state 

is  concerned,  results  from  his  office,  and  is  expressly  given  by  statute. 
Although  the  charter  constitutes  the  board  of  directors  judges  of  what  dividend  they 

should  order,  yet,  if  in  the  exerci8e  of  that  or  any  other  power  confided  to  them,  they 

abuse  it,  courts  of  justice  will  control  them. 
The  profits  made  by  the  Louisiana  Bank,  on  the  sale  of  the  state  bonds  are  to  be  divided 

like  any  other  profits,  made  by  it  in  ordinary  transactions. 
The  object  for  establishing  a  bank  with  corporate  powers,  is  not  merely  the  division  of 

profits  among  its  members. 
The  directors  of  the  Bank  of  Louisiana,  in  selling  the  bonds  of  the  state,  had  a  right  to 

pledge  the  fiiith  of  the  institution  that  the  profits  arising  fi*om  the  sale  should  not  be 

divided  until  payment  was  made  by  the  state  of  her  bonds  to  that  amount,  and  the 

contract  is  binding  on  the  state. 

FIRST  District. 

Mabtin,  J.,  delivered  the  opinion  of  the  court. 
^  The  attorney-general  alleged  that  the  state,  in  pursuance  of  the 
charter  of  the  bank,  delivered  it  her  bonds  for  2,400,000  dollars,  in 
paynient  of  her  subscription  of  2,000,000  dollars  to  the  stock;  or,  at 
the  rate  of  100  dollars  iii  her  bonds  for  83  dollars  331  cents  of  stock; 
and  in  compliance  with  a  provision  of  the  charter  the  bank  sold,  on 
their  own  account,  these  bonds  for  a  profit  of  321,822  dollars  33  cents, 
before  they  went  into  operation.  The  subscription  of  the  state  of 
2,000,000  being,  at  that  time  paid  in  full,  while  the  other  stock- 
holders, altogether,  had  paid  but  138,840  dollars  on  theirs.  So  that 
the  state  was  entitled  to  300,731  dollars  66  cents,  as  her  share  of 
these  profits. 

That  by  the  charter  a  sinking  fund  was  constituted  for  the  state, 
to  be  administered  by  her  treasurer  and  the  president  and  cashier  of 
the  bank,  for  the  redemption  of  her  bonds;  and  the  said  treasurer, 
president  and  cashier,  were  directed  by  a  resolution  of  the  legislature 
to  demand  that  the  portion  of  the  state  in  the  profits  so  made  by  the 
sale  of  her  bonds,  should  be  placed  under  their  direction,  to  be  by 
them  applied  to  the  purposes  for  which  the  sinking  fund  was  estab- 
lished; and  they  were  instructed  on  the  refusal  of  the  bank  to  inform 
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the  attoroey*generaI,  whose  duty  it  was  made  to  take  legal  measures 
for  enforcing  the  demand. 

The  petition  concludes  with  an  averment  of  the  demand  and  refusal, 
and  a  prayer  for  judgment  against  the  bank;  and  that  the  money  be 
placed  under  the  direction  of  the  administrators  of  the  sinking  fund. 

Tlie  answer  admits  the  subscription  of  the  state,  and  the  delivery 
of  the  bonds,  as  alleged. 

It  avers  the  bonds  were  made  payable  to  the  President,  Directors 
and  Company  of  the  bank,  their  successors  or  assigns;  and  the  mode 
of  assignment  prescribed  by  the  charter,  was  the  endorsement  of  the 
president  and  cashier.  The  bank  was  authorised  to  contract  for  tfie 
semi-annual  interest  accruing  on  the  bonds,  at  such  place  as  the 
president  and  directors  might  deem  expedient;  but  it  was  provided, 
that  any  charge  or  expense,  consequent  on  the  payment  of  such 
interest  any  where  but  at  New  Orleans,  should  be  defrayed  out  of  the 
funds  of  the  bank. 

It  next  avers,  that  the  bank  entered  into  a  contract,  in  the  citv  of 
New  York,  with  Thomas  Wilson  &  Co.  of  London,  for  the  sale  ot  the 
bonds,  and  accordingly  assigned  them;  and  by  their  endorsement  the 
bank  bound  themselves  for  the  discharge  of  the  principal,  and  for  the 
payment  of  the  interest,  at  the  exchange  of  four  shillings  and  sixpence 
sterling,  per  dollar,  at  the  counting  house  of  the  purchasers,  in  London, 
wd  at  the  risk  and  expense  of  the  bank;  paying  to  the  said  Thomas 
Wilson  &  Co.  a  commission  of  one  half  of  one  per  cent,  for  receiving 
and  paying  such  interest. 

It  is  further  alleged,  that  previous  to  this  contract,  at  a  board  of 
directors  of  the  bank,  twelve  of  them  being  present,  it  was     • 

<^  Resolved,  as  the  opinion  of  the  board,  that  no  sum  of  money 
which  may  be  obtained  by  the  sale  of  the  bonds  of  the  state,  belonging 
to  this  corporation  above  the  price  of  831  per  cent,  and  not  exceeding 
one  hundred,  can  justly  be  divided  as  profits,  except  in  proportion  as 
the  dividends  on  the  stock  held  by  the  state  in  the  bank  shall  have 
left  a  surplus,  after  paying  the  semi-annual  interests,  to  be  applied  to 
the  payment  of  the  bonds,  and  the  amount  of  400,000  dollars  shall 
have  been  rendered. 

''Resolved,  That  the  president  of  the  bank  be  authorised  to  com- 
municate the  foregoing  resolution  to  such  persons  as  may  make  pro- 
posals for  the  purchase  of  the  bonds,  and  to  pledge  the  faith  of  this 
corporation  not  to  make  any  dividend  contrary  thereto.*' 

The  answer  sets  forth,  that  these  resolutions  were  made  known  to 
the  purchasers,  at  whose  special  request,  they  were  inserted  at  length 
in  the  agreement  for  the  sale  of  the  bonds,  and  that,  at  the  time  of 
the  passage  of  these  resolutions,  and  that  of  the  sale,  the  whole  number 
of  shares  of  the  capital  of  the  bank,  subscribed  by  other  stockholders 
than  the  state,  was  6942, leaving  to  be  subscribed  13,058  shares;  and 
ttie  adoption  of  these  resolutions  was  indispensably  necessary  in  order 
to  insure  the  sale  of  the  bonds  of  the  state  and  the  subscription  of 
the  remaining  part  of  the  stock,  which  was  afterwards  wholly  taken 
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on  the  faith  of  these  resolutions,  and  which,  with  that  previously 
subscribed  for,  is  bound  for  the  discharge  of  the  bonds  of  the  state, 
and  the  payment  of  the  interest,  according  to  the  contract. 

The  answer  concludes  with  an  averment,  that  although  a  profit 
may  hereafter  appear  to  have  been  made,  yet  it  is  impossible  for  the 
directors  to  say  that  any  has,  or  if  any,  to  what  amount,  inasmuch 
as  this  will  depend  on  the  rate  of  exchange  in  London,  during  a  long 
series  of  years,  and  the  profits  made  by  the  bank  on  its  ordinary  opera- 
tions— that  the  board  has  ever  made  such  semi-annual  dividends  of 
the  profits  of  the  bank,  as  to  them  appeared  advisable. 

The  state  had  judgment,  and  the  bank  appealed. 

The  documents  accompanying  the  record,  are: 

1.  The  sale  of  the  bonds  of  the  state  by  the  bank,  to  Thomas 
Wilson  &  Co.  It  purports  to  have  been  made  with  reference  to  the 
resolutions  of  the  board,  stated  in  the  answer. 

2.  A  resolution  of  the  legislature,  by  which  the  directors  of  the 
bank  appointed  by  the  state,  are  required  to  remonstrate  against  any 
further  reservation  being  made  of  the  surplus  profits  of  the  bank, 
greater  than  prudence  may  render  necessary,  and  the  necessities  of 
the  state;  and  the  president  and  cashier  of  the  bank,  appointed  by 
the  charter  administrators  of  the  sinking  fund,  are  directed  to  demand 
from  the  board  that  the  share  of  the  profits  made  by  the  sale  of  the 
bonds,  to  which  the  state  would  have  been  entitled  if  such  profits 
had  been  divided  among  the  stockholders,  at  the  time  the  bank  com- 
menced its  regular  operations,  in  proportion  to  their  respective  amount 
of  stock  paid  for,  be  placed  under  their  administration  to  be  applied 
to  the  purposes  for  which  the  sinking  fund  was  established;  and  if 
the  demand  be  not  complied  with,  within  thirty  days,  they  are 
directed  to  make  a  report  to  the  attorney  general,  who  is  required  to 
take  such  legal  measures  to  enforce  the  demand,  as  he  may  deem 
proper. 

3.  A  resolution  of  the  board,  setting  forth  (on  the  demand)  that 
the  surplus  funds  of  the  bank  are  no  greater  than  is  necessary  for  the 
protection  and  safety  of  the  bank;  nor  (after  deducting  the  amount 
reserved,  at  the  last  semi-annual  dividend,  to  cover  the  loss  that  may 
probably  accrue  to  the  bank  from  the  late  failures)  than  ought  to  be 
retained  by  a  provident  administration,  acting  in  accordance  with 
strict  banking  principles,  and  concluding  with  the  expression  of  the 
unanimous  opinion  of  the  board;  that  the  directors  having  already 
divided  such  a  portion  of  the  profits  of  the  bank  as  to  them  seamed 
advisable,  it  was  considered  inexpedient  to  comply  with  the  de- 
mand. 

4.  A  letter  from  the  cashier  to  the  attorney  general,  in  answer  to 
one  of  the  latter,  informing  him  that  when  the  bank  went  into  opera- 
tion, the  amount  of  cash  received  was  35,640  dollars,  and  of  notes 
endorsed,  103,200  dollars.  The  capital  paid  before  the  first  dividend 
was  2,000,000  dollars,  by  the  state,  and  395,660  dollars,  by  other 
stockholders,  before  the  bank  went  into  operation;  and  between  that 

Vol.  III. 
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period  and  the  dividend  1 32,900  dollars,  were  paid  by  individaal 
stockholders. 

5.  The  report  of  the  commissioners  of  the  sinking  fund,  to  the  at- 
torney general. 

6.  A  general  statement  of  the  affairs  of  the  bank,  on  the  23d  of 
January,  1826. 

7.  A  statement  of  the  moneys  remitted  to  Thomas  Wilson  &  Co. 
for  the  interest  due  on  the  bonds,  from  November  1,  1824,  to  July  1, 

1825,  amounting  to  80,000  dollars;  from  the  last  date  to  January  1, 

1826,  60,000  dollars,  and  like  sums  to  July  1,  and  to  January  1,  IS27; 
in  all,  260,000  dollars,  premium  19,047  dollars,  66  cents,  the  com- 
mission on  four  instalments,  1.. 00  dollars;  postage  677  dollars.  These 
charges  amounting  to  20,404  dollars,  53  cents,  and  the  whole  to 
286,404  dollars,  53  cents. 

8.  A  statement  of  the  dividends  declared;  showing  that  in  July, 
1825,  a  dividend  of  2i  per  cent,  was  declared,  amounting  to  62,185 
dollars,  09  cents;  of  which  the  state  received  50,000  dollars,  and  other 
stockholders,  12,185  dollars,  and  that  in  January,  1826,  a  dividend  of 
3  per  cent,  was  declared,  amounting  to  78,529  dollars,  63  cents,  of 
which  60,000  dollars,  were  received  by  the  state,  and  18,529  dollars, 
53  cents,  by  other  stockholders. 

No  testimony  was  introduced  on  the  part  of  the  state;  that  intro- 
duced by  the  bank,  shows: 

Lamfear  deposed,  that  the  articles  of  agreement  for  the  sale  of  the 
bonds  were  discussed  and  closed  in  his  presence,  and  payment  was 
made  according  to  them.  The  endorsement  of  the  bonds  was  in  the 
following  form,  viz. — "  The  President,  Directors  and  Company  of  the 
Bank  of  Louisiana,  for  value  received,  do  hereby  assign  the  within 

bond  to ,  and  bind  the  capital  stock  of  the  said,  bank,  for 

the  payment  of  the  principal  sum  of  said  bond,  according  to  the  tenor 
thereof;  and  do  engage  to  pay  the  half  yearly  interest  thereon,  at 
London,  at  the  rate  of  four  shillings  and  sixpence  sterling  per  dollar, 
upon  the  presentation  and  delivery  of  the  dividend  warrant,  in  the 
margin  thereof;  the  interest  to  commence  from  this  day.  Witness,  the 
signature  of  the  president  and  cashier,  and  the  seal  of  the  bank,  this 
first  day  of  November,  in  the  year  of  our  Lord,  one  thousand  eight 
hundred  and  twenty-four.  Benjamin  Story,  President;  Joseph  Saul, 
Cashier." 

The  two  resolutions  of  the  bank  inserted  in  the  answer,  were  re- 
cited in  the  contract;  and  were  essential,  and  indeed,  indispensable  to 
the  sale  of  the  bonds  at  the  price  given  for  them,  (98i  per  cent )  emd 
the  deponent  considered  they  could  not  have  been  sold,  except  at  a 
much  lower  rate,  if  these  resolutions  had  not  been  passed.  He  founds 
his  opinion,  in  this  regard,  on  the  circumstance  or  belief,  that  the 
real  and  essential  security  of  the  purchasers  of  the  bonds,  is  the  bank; 
and  to  render  that  security  good,  it  was  necessary  that  the  whole 
price  paid  for  the  bonds  should  remain  in  bank;  there  b^ing  atih^. 
time  of  the  sale  but  a  small  part  of  the  stock  subscribed  for;  and  it 
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being  understood,  the  state  had  but  little  disposable  property,  besides 
the  power  of  taxation.  He  does  not  believe  the  balance  of  the  stock 
would  have  been  subscribed,  had  it  been  understood  that  the  surplus 
of  the  proceeds  of  the  bonds,  beyond  the  sum  for  which  the  bank  re- 
ceived them,  was  to  be  divided  among  the  first  stockholders. 

Parker  deposed:  he  is  a  merchant,  and  has  resided  for  several 
years  in  New  Orleans.  On  an  average  for  a  number  of  years  past, 
the  exchange  on  London,  on  bills  drawn  in  New  Orleans,  has  been 
at  a  premium.  In  his  opinion,  the  retention  of  the  profits  on  the 
salo  of  the  bonds  of  the  state,  enhanced  the  stock  of  the  bank;  but  he 
cannot  say  to  what  degree. 

Zacharie  deposed  that,  on  the  opening  of  the  books,  he  subscribed 
for  a  great  number  of  shares  on  account  of  several  individuals,  who 
had  given  him  orders  for  500  shares.  He  took  twenty  shares  for 
each  of  his  employers;  but  this  number  was  reduced  to  nineteen.  He 
considered  the  original  subscribers  as  exclusively  entitled  to  the  profits 
on  the  bonds  of  the  state. 

Saul  deposed:  he  is  cashier  to  the  bank.  The  surplus  retained  on 
the  first  dividend  in  July,  1825,  was  131,364  dollars  and  85  cents, 
including  discounts  on  bonds  discounted,  at  twelve  months;  conse- 
quently only  one-half  of  the  amount  could  be  divided,  as  the  divi- 
dends are  semi-annual.  He  thinks  that,  in  a  bank  with  a  capital  like 
that  of  the  Bank  of  Louisiana,  it  is  proper  to  retain  a  surplus  of  from 
250  to  300,000  dollars,  besides  discounts  on  twelve  months'  bonds. 
On  the  dividend  in  July,  1825,  he  thought  that  2  per  cent,  only  should 
have  been,  instead  of  2)  per  cent,  that  Were,  declared.  He  has  resided 
a  number  of  years  in  New  Orleans,  and  has  scarcely  ever  Snowu 
the  exchange  on  London,  at  par.  Generally  the  premium  varies  from 
5  to  10  per  cent. 

On  his  cross-examination,  this  witness  said  the  surplus  retained  in 
January,  1826,  was  512,000  dollars,  including  320,000  dollars,  made 
on  the  bonds  of  the  state.  300,000  dollars  were  retained  for  a  per- 
manent surplus  fund;  80,000  dollars  from  discount  of  bonds  for 
making  up  the  dividend  in  July;  and  130,000  dollars,  in  consequence 
of  protested  bills  and  offset. 

The  points  made  by  the  counsel  of  the  bank  are,  that — 

1.  This  suit  was  instituted  without  authority,  insismuch  as  the  reso- 
lution of  the  legislature,  relied  on  by  the  attorney  general,  is  void; 
being  contrary  to  the  10th  section  of  the  first  article  of  the  constitution 
of  the  United  States. 

2.  The  charter  of  the  bank  constitutes  the  board  of  directors,  the 
sole  judge  of  the  amount  of  profits  to  be  divided:  and  tfcis  is  a  part  of 
the  contract  between  the  state  and  the  other  stockholders,  and  ought 
not  to  be  violated. 

3.  The  district  "judge  fell  into  a  great  error,  in  assuming  that 
321,822  dollars,  were  made  by  the  bank  on  the  sale  of  the  bonds  of 
the  state;  whereas,  in  truth,  it  cannot  be  ascertained  whether  there 
will  be  a  profit  or  a  loss,  until  their  final  payment;  and  inasmuch  as 
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this  will  depend  on  the  rate  of  exchange  during  a  period  of  upwards 
of  twenty-five  years. 

4.  The  resolutions  of  the  board,  incorporated  into  the  agreement 
with  the  purchasers,  were  essential  to  the  sale  of  the  bonds,  and  the 
bank  going  into  operation;  and  if  any  profit  result  from  the  sale,  it 
is  in  consequence  of  these  resolutions.  The  bank  had  power  to  make 
such  a  contract  with  the  purchasers,  and  it  cannot  be  violated. 

5.  This  prosecution,  on  the  part  of  the  state,  is  highly  impolitic. 
Before  trial,  but  before  the  expiration  of  the  ten  days  allowed  forihe 

assignment  of  errors  apparent  on  the  face  of  the  record,  (Code  of 
Practice,  897,)  the  counsel  for  the  bank  added  a  new  point 

6.  The  bank  is  not  suable  by  the  state  as  a  stockholder,  except 
for  a  settlement  of  accounts,  and  the  balance  appearing  due  thereon. 

The  following  points  were  filed  by  the  attorney  general. 

7.  The  object  of  every  subscriber  to  the  capital  of  a  bank,  is  the 
instant  division  of  the  profits  as  they  are  made. 

8.  The  profits  made  on  the  sale  of  the  bonds,  belong  exclusively  to 
the  stockholders  at  the  time  'of  the  sale,  and  those  who  subscribed 
afterwards  can  not  legally  participate  in  them. 

9.  They  are  not  to  be  divided  according  to  the  clause  of  the  char- 
ter, directing  semi-annual  dividends;  this  clause  relating  only  to  the 
ordinary  profits  of  the  bank,  viz: — those  made  by  loans  or  discounts, 
and  the  purchase  and  sale  of  bills  of  exchange.  The  profits  in  con- 
troversy, presenting  a  casus  omisstts  in  the  charter. 

10.  The  board  acted  improperly  and  illegally,  in  retaining  a  part  of 
the  profits. 

VI..  As  the  last  point  made  by  the  counsel  of  the  bank  impugns 
the  right  of  the  state  to  maintain  the  present  suit,  it  is  first  to  be 
disposed  of. 

The  attorney-general  moved  to  have  it  stricken  out,  because  it 
wa^s  filed  too  late. 

On  this  part  of  the  case,  our  opinion  is  with  the  counsel  of  the  bank. 
He  has  not  resorted  to  this  assignment  of  errors  to  sustain  his  appeal: 
he  had  a  statement  of  facts  to  rely  on  in  the  documents  and  testimony 
that  came  up  with  the  record.  He  is,  therefore,  at  liberty  at  any 
time,  even  without  a  formal  assignment,  to  draw  our  attention  to  any 
apparent  error.  It  is  only  when  *'  the  appellant  does  not  rely  wholly 
or  in  part,  on  a  statement  of  facts,  an  exception  to  the  judge's  opinion, 
or  a  special  verdict  to  sustain  his  appeal:  but  on  an  error  of  law, 
appearing  on  the  face  of  the  record;"  that  he  is  *' allowed  to  allege 
such  error,  if  within  ten  days  after  the  record  is  brought  up,  he  files, 
&c.''  But  when  the  record  enables  us  to  act  on  the  merits  of  the 
case,  our  attention  may  be  drawn  at  any  time  by  either  of  the  parties, 
to  any  error  of  the  inferior  judge,  without  having  been  formally 
assigned.  Indeed,  the  court  would  of  itself,  in  many  cases,  notice 
the  error,  even  if  it  escaped  the  attention  of  the  counsel.  Suppose  the 
suit  be  for  the  recovery  of  the  wages  of  iniquity,  or  to  enforce  the 
performance  of  an  illegal  or  immoral  contract,  could  we  affirm  a 
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jadgment  in  favor  of  the  plaintiff,  because  the  defendant's  counsel 
mistook,  or  disregarded  his  duty? 

The  attorney-general  cannot  complain  that  the  assignment  of  error 
was  filed  too  late;  because  his  adversary  was  under  no  obligation  of 
filing  it  at  all,  and  may  have  the  benefit  of  it  without  any,  but  an  oral 
assignment  at  the  hearing. 

The  bank  relies  for  support  in  this  part  of  the  case,  on  the  principle 
laid  down  by  this  court,  in  Faurie  ei  al.  v.  Millaudon  et  ah,  3.  N. 
S.  476. 

The  plaintiffs  there,  being  some  of  the  stockholders  of  the  Planters* 
Bank,  called  on  the  defendants,  other  stockholders  who  had.  or  had 
had,  the  management  of  its  concerns,  for  an  account  of  certain  trans- 
actions, and  for  damages  alleged  to  have  resulted  to  the  plaintiffs, 
jointly  with  the  other  stockholders  through  the  misconduct  and  fraud 
of  the  defendants.  We  held  the  action  did  not  lie,  because  no  partner 
is  suable  by  a  copartner,  on  a  particular  transaction  of  the  partner- 
ship; but  only  for  a  general  account,  and  the  balance  appearing  due 
thereon. 

On  this  point,  however  the  opinion  of  the  court  is  with  the  attorney, 
general;  because  the  charter  has  provided  that  the  stockholdeirs  shall 
receive  semi-annual  dividends  of  the  profits  of  the  bank.  The  right 
being  semi-annual,  the  remedy  may  be  resorted  to  semi-annually — 
and  with  regard  to  any  part  of  the  right  that  is  violated:  otherwise 
it  would  not  be  commensurate  with  the  injury.  This  case  differs 
materially  from  that  invoked  by  the  bank,  which  was  a  suit  brought 
by  a  number  of  stockholders  against  the  bank.  C.  P.  829,  830,  and 
S35;  7  T.  R.  543;  2  Maule  &  Selwyn,  53;  2  Kid  on  Corp.  109, 
113, 122, 270,  302,  206,  et  passim.  This  opinion  is  also  in  confor- 
mity with  the  opinion  of  this  tribunal,  in  the  case  of  Brand  v.  The 
Louisiana  State  Bank,  8  Martiriy  310;  and  that  of  the  Supreme 
Court  of  the  state  of  Massachusetts. 

I.  The  want  of  authority  in  the  attorney-general,  to  institute  this 
suit,  was  not  pleaded  before  the  first  judge.  It  is  an  allegation  which 
should  be  made  in  limine  litis. 

In  the  case  of  Hayes  v.  Curry,  in  which  the  authority  of  the  attor- 
ney, who  instituted  the  suit,  was  questioned,  we  held  that  an  attor- 
ney duly  licensed,  is  a  sworn  officer;  bound  by  his  oath,  as  well  as 
by  the  principles  of  honor  and  integrity,  which  ought  to  characterise 
the  profession  of  which  he  is  a  member,  to  demean  himself  correctly 
in  his  practice.  It  is  not  to  be  presumed  that  he  acts  without  proper 
authority:  on  the  contrary,  every  presumption  is  in  favor  of  his  hav- 
ing pursued  a  proper  line  of  conduct.     9  Martin  j  88. 

The  authority  of  the  attorney-general  to  prosecute  or  defend  any 
suit,  in  which  the  state  is  concerned,  does  not,  however,  result  from 
mere  presumption.  It  is  necessarily  implied  from  the  nature  of  his 
office,  and  is  expressly  given  by  the  act  of  assembly,  defining  his  du- 
ties.    1  Martinis  Digest^  535. 

II.  It  is  true,  as  contended  by  the  counsel  of  the  bank,  that  the 
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charter  constitutes  the  board  of  directors  as  the  sole  judge  of  the 
amount  of  profits,  which  it  is,  from  time  to  time  advisable  to  divide; 
and,  that  this  is  a  part  of  the  contract  between  the  state  and  the  stock- 
holders, which  ought  not  to  be  violated.  But  it  is  equally  so  as  urged 
by  the  attorney-general,  that  in  this  respect  they  ought  to  act  dis- 
creetly; and  that  if  in  the  exercise  of  the  power  given  them  by  this 
part  of  the  charter,  or  any  other,  they  act  capriciously  or  illegally, 
the  party  injured  may  seek  redress  in  the  courts  of  justice. 

Corporations  may  enact  by-laws  for  the  regulation  of  the  means 
by  which  the  object  of  tlieir  institution  may  be  obtained.  But  these 
by-laws  must  be  reasonable  and  consistent  with  the  general  princi- 
ples of  the  law  of  the  land;  and  this  reasonableness  and  consistency 
IS  to  be  tested  in  a  court  of  justice,  when  properly  brought  before  it. 
2  Kid  on  Corp.  107, 109, 113,  and  122;  2  Maule  &  Selwyn,  153; 
7  T.  R.  553.  The  student  may  further  attend  to  what  was  said  by 
this  tribunal,  with  regard  to  the  right  of  the  party  to  whom  a  new 
trial  is  refused,  to  question,  on  an  appeal,  the  propriety  of  the  exer- 
cise of  the  discretion  vested  by  law  in  the  first  judge,  in  the  case  of 
Sorel  V,  St.  Julien,  4  Martin,  168;  and  with  regard  to  a  continuance 
in  that  of  Broussart  v.  Mahar's  Heirs,  Ibid.  489. 

III.  IV.  The  error,  which  it  is  complained  the  first  judge  fell  into, 
in  examining  the  quantum  of  the  profits  made  by  the  sale  of  the 
bonds  of  the  state;  and  the  power  of  the  board  in  passing  two  resolu- 
tions, inserted  in  the  answer,  and  in  pledging  the  faith  of  the  cor- 
poration for  the  payment  of  the  principal  of  these  bonds,  will  be 
examined,  with  the  merits  of  the  case  in  the  tenth  point. 

V.  Whether  it  be  impolitic  to  bring  the  present  suit,  is  a  question 
which  we  trust  was  duly  weighed  by  the  law  officer  of  the  state, 
before  he  instituted  it.  We  are  to  determine  whether  the  right 
exists,  and  have  nothing  to  do  with  the  policy  or  impolicy  of  ex- 
ercising it. 

V[.  VII.  The  sixth  point  has  already  been  disposed  of;  and  the 
seventh  presents  nothing  but  an  abstract  of  the  profits,  which  will  be 
examined  with  the  merits  of  the  case  in  the  tenth. 

VIII.  It  will  be  time,  and  the  province  of  those  who  are  to  make 
the  division,  to  inquire  whether  the  profits  made  by  the  sale  of  the 
bonds  of  the  state,  belong  exclusively  to  the  stockholders  at  the  time 
of  that  sale,  when  the  proper  authority  in  the  first  or  last  resort  shall 
have  determined  that  they  are  divisible. 

IX.  We  cannot  assent  to  the  proposition  contended  for  by  the 
attorney-general,  that  such  profits  are  to  be  divided  at  any  other  time, 
or  in  any  other  manner,  than  profits  made  by  the  bank  in  its  ordinary 
transactions,  on  loans,  discounts,  and  the  purchase  or  sale  of  bills  of 
exchange,  or  in  any  other  way  whatsoever. 

The  words  of  the  charter  are  sufficiently  ample  to  cover  the  profits 
in  controversy.  All  the  profits  are  spoken  of  without  any  exception, 
and  vbi  lex  non  distinguitj  nee  noa  disiinsj^uere  debemus.  Why 
should  we  make  a  gratuitous  exception,  to  place  at  our  disposal  that 
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of  which  the  legislature  has  pointed  out  the  application?  There  is 
no  ambiguity  in  the  words  used^  the  profits  of  the  bank;  they  must 
necessarily  apply  to  all  profits  of  the  bank.  When  a  law  is  clear  and 
free  from  all  ambiguity,  the  letter  of  it  is  not  to  be  disregarded,  under 
the  pretext  of  following  its  spirit  Civil  Code,  4,  art  13;  Knight  v. 
Smith,  3  Martin,  165. 

Indeed,  were  we  of  opinion,  that  these  profits  really  arose  from  a 
casus  omissuSfin  the  charter,  what  other  disposition  could  we  decree 
of  them,  than  that  pointed  out  by  the  legislature  in  similar  or  even 
analogous  cases?  t/bi  eadetn  est  ratio,  eadem  est  lex.  Would  we 
not  say  these  profits  ought  to  be  divided  by  the  same  persons,  at  the 
same  time,  in  the  same  proportion,  and  among  the  same  individuals 
as  other  profits?  Should  the  board  find  it  convenient  to  sell  any 
property  of  the  bank,  and  do  so  with  a  profit,  can  there  be  any  reason 
for  a  distinct  partition  of  what  is  thus  gained? 

X.  The  last  point  brings  us  to  the  merits  of  the  case. 

The  attorney-general  says  that  the  object  of  the  contract  of  part- 
nership is  the  division  of  the  profits.  Contractus  societatis  est  quo 
duOy  pluresvCy  inter  sepecuniatn,  res  aut  opera  conferrunt  eo  fine, 
ut  quod  inde  reddit  lucri,  inter  singulos,  pro  rata  dividatur.  Wat- 
son's Partnership,  1  and  2. 

This  doctrine  is  perfectly  correct  with  regard  to  private  partner- 
ships. But  corporations  are  constituted  for  public  purposes.  They 
do  not  answer  the  object  of  their  institution,  when  those  to  whom 
the  administration  of  their  afiiBiirs  is  confided,  losing  entirely  sight  of 
that  object,  confine  their  views  to  making  and  dividing  profits  among 
the  corporators. 

The  legislature  contemplated,  in  the  incorporation  of  the  Bank  of 
Louisiana,  the  creation  of  a  capital  of  four  millions  of  dollars,  which, 
by  enabling  the  institution  to  emit  and  keep  afloat  notes  to  a  corres- 
ponding amount,  should  afford  it  the  means  of  relieving  the  agricul- 
tural and  mercantile  interest  of  the  state  from  the  pressure  of  almost 
universal  distress. 

This  relief  was  the  chief  and  main  object  for  which  the  corporation 
was  er^ted.  The  profits,  the  corporation  were  to  divide  from  the 
investment  of  their  funds,  were  the  inducements  held  out;  and  their 
efibrts  to  obtain  these  profits,  consequently  insure  the  relief,  were  the 
means  by  which  the  object  was  to  be  obtained. 

The  first  board  of  directors,  in  assuming  the  trust  confided  to  them, 
found  it  imposed  a  threefold  duty: — Towards  the  state,  and  their 
fellow  citizens  at  large,  they  were  bound  to  exert  their  utmost  faculties 
in  promoting  the  object  intended  for  their  relief,  by  securing  the  early 
and  full  subscription  of  the  capital  of  the  bank.  Towards  the  cor- 
poration, they  were  bound  to  protect  this  capital,  by  maintaining  it 
in  its  integrity,  and  rendering  it  profitable.  Towards  the  corporation, 
they  were  bound  to  make  such  semi-annual  divisions  of  the  profits, 
as  to  them,  in  the  language  of  the  charter,  appeared  advisable. 

At  a  time,  when  the  people  labored  under  the  burden  of  heavy 
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debts,  contracted  during  a'period  of  apparent,  bat  delusive  prosperitv, 
a  capital  of  two  millions  of  dollars  was  to  be  subscribed  for,  and  bonds 
of  the  state  to  the  same  amount,  were  to  be  brought  into  market  for 
sale.  Subscribers  were  deterred  by  the  obligation  imposed  on  the 
bank  to  keep  branches  in  the  country,  the  experience  of  the  State 
Bank  showing  them  how  burdensome  these  establishments  are — to 
loan  a  considerable  part  of  its  capital  at  these  branches,  on  landed 
security,  and  to  be  repaid  at  deferred  annual  instalments,  and  chiefly 
by  the  difficulty  that  it  was  thought  would  attend  the  sale  of  the 
bonds  of  the  state,  which  the  charter  forbade  to  be  disposed  of,  at  the 
rate  below  which  the  bank  had  received  them. 

Louisiana  is  comparatively  as  wealthy  as  any  state  in  the  Union. 
But  whatever  may  be  the  wealth  of  a  state,  or  potentate,  capitalists 
generally  prefer  a  solvent  individual  or  corporation,  to  a  crowned 
debtor  or  independent  state;  because  the  latter  are  incoercible  and 
rarely  feel  a  keen  interest  in  creating  or  maintaining  a  reputation  for 
probity  and  punctuality — the  basis  of  all  credit. 

Great  Britian  and  France  are,  perhaps,  the  wealthiest  states  in 
Europe;  yet  a  number  of  our  fellow  citizens  have  been  taught  by  sad 
experience,  that  but  little  dependence  may  be  placed  in  the  punc- 
tuality with  which  the  faith  of  Great  Britian  may  be  expected  to  be 
redeemed.  It  stands  pledged  since  1815,  for  the  value  of  their  slaves 
carried  away  in  her  fleets;  yet  their  payment  seems  more  distant 
after  the  lapse  of  twelve  years,  than  it  was  supposed  to  be  at  the 
ratification  of  the  treaty  of  Ghent.  *  They  find  that  the  faith  of  the 
Bank  of  England  and  many  a  private  banker  in  London,  on  the 
score  of  punctuality,  would  have  been  a  surer  pledge  than  that  of  the 
nation.  When  the  allied  sovereigns  had  succeeded  in  replacing  the 
Bourbons  on  the  throne  of  France,  they  declined  to  take  the  monarch, 
with  all  the  resources  of  his  kingdom,  as  their  debtor,  for  the  expenses 
they  had  incurred,  unless  the  faith  of  a  private  banking  house  in 
London  was  superadded  to  the  royal  engagement. 

Had  the  bonds  been  sent  into  market,  without  the  pledge  of  the 
faith  of  the  bank,  purchasers  would  have  reflected  that  the  certainty 
of  the  bonds  being  paid,  at  their  maturity,  might  be  doubted;  and 
that  if  they  were  not  paid  then,  the  obtaining  payment  of  them  would 
be  an  object,  attended  certainly  with  trouble  and  delay,  probably 
with  expense,  and  possibly  pursued  without  success.  The  taxes  in- 
tended to  raise  the  funds  might  remain  uncollected  and  perhaps 
unlaid. 

Many  individuals  have  noticed  from  the  form  of  these  bonds,  in- 
serted in  the  charter,  that  it  was  not  expected  by  the  state,  that  the 
bank  should  pledge  itself  for  the  payment  of  the  principal. 

These  bonds  are  payable  to  the  President,  Directors  and  Company 
of  the  Bank  of  Louisiana,  their  successors  or  assigns,  not  to  their 
order;  and  the  bank  are  authorised  to  sell  them  for  their  amount, 
that  is,  to  transfer  for  a  valuable  consideration  their  right  to  the 
state. 
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He,  who  sells  a  debt,  warrants  its  existence  at  the  time  of  the  sale, 
but  not  the  solvency  of  the  debtor.  Civil  Code,  368,  art.  125  and 
126.  The  obligation  to  guarantee  the  payment  of  the  principal  of 
these  bonds  was  neither  of  the  essence  nor  of  the  nature  of  the  con- 
tract by  which  they  were  sold,  though  it  might  be  and  was  the  result 
of  an  adventitious  clause  inserted  in  the  contract. 

The  dubious  success  of  the  institution  appearing  to  depend  on  the 
sale,  to  enforce  and  effect  it,  if  possible,  with  a  profit,  was  the  object 
of  the  constant  attention  of  the  board.  No  better  means  presented 
themselves  to  them,  to  compass  this  desideratum  than  to  superadd 
the  pledge  of  the  faith  of  the  bank,  to  that  of  the  state,  and  with  a 
view  of  increasing  the  security  of  the  purchasers  by  adding  to  that  of 
their  incidental  debtors,  they  promised  to  retain  out  of  the  profits 
made  by  the  state,  a  sum  not  exceeding  400,000  dollars,  until  the 
payment  of  the  bonds  of  the  state  to  that  amount.  So  that  while 
the  corporation  underwent  a  responsibility  for  2,100,000  dollars,  it 
might  be  able  to  present  to  its  new  creditors  a  corresponding  pledge 
in  its  hands,  viz.— 2,000,000  dollars,  in  the  bank  stock  of  the  state, 
and  as  much  of  the  profits  of  the  sale,  as  would  amount  to  400,000 
dollars. 

The  directors  of  the  bank  being  charged  with  the  administration 
of  its  affairs,  may  certainly  pledge  its  faith  in  the  execution  of  their 
trust.  Indeed,  in  most  cases,  it  is  impliedly  so,  as  it  was  in  the 
present  for  the  existence  of  the  debt  sold.  If,  in  order  to  effect  the 
sale  and  to  enforce  a  profit,  it  became  advantageous  to  the  bank  that 
its  faith  should  be  pledged  expressly  for  the  payment  of  the  bonds  of 
the  state,  it  is  not  easy  for  us  to  see  on  what  ground  it  may  be  con- 
tended that  while  the  directors  sold  a  debt  due  to  the  bank,  and  re- 
ceived its  value,  they  should  not  accede  to  the  stipulations  of  the 
vendee;  that  the  price  paid  should  be  restored  to  him,  if  he  could  not 
obtain  payment  from  the  debtor  of  the  bank. 

The  charter  gives  the  power,  apd  interest  makes  it  the  duty  of  th^ 
board,  to  retain  such  parts  of  the  profits  of  the  bank  as  they  think 
advisable.  If,  therefore,  the  board  thought  it  advisable,  in  order  to 
effect  a  sale  and  an  advantageous  one,  that  the  profits  made  thereon, 
or  a  part  of  them,  should  not  be  divided  till  a  certain  contingency 
happened,  they  acted  legally  and  discreetly  in  making  the  promise: 
unless  it  be  contended  that  a  board  of  directors  cannot  derogate  from 
tlie  powers  of  a  subsequent  one,  and  that  every  board  has  semi-an- 
nually the  power  of  determining  what  part  of  the  profits  of  the  bank 
it  is  advisable  to  demand;  unfettered,  nay,  unembarrassed  by  the 
opinion  of  any  preceding  board.  This  question  may  be  discussed 
and  determined  by  any  future  board  declaring  a  dividend.  Admit- 
ting that  it  may  properly  be  determined  in  the  affirmative,  nothing 
can  prevent  a  subsequent  board  from  considering  the  resolution  of 
the  first,  as  discreet  and  advantageous  to  the  bank,  and  as  such  to  be 
carried  into  effect,  notwithstanding  their  want  of  obligation.  We 
are  to  conclude,  as  the  directors  who  made  the  first  and  second  divi- 
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deDd'did  not  divide  the  profits  in  controversy^  they  did  not  deem  it 
advisable  to  do  so. 

Another  consideration  appears  to  have  justified  the  conduct  of  the 
board  in  a  considerable  degree.  The  place  of  payment  of  the  interest 
arising  on  the  bonds,  was  to  be  fixed  by  the  bank.  Payment  hi 
London  (the  market  in  which  the  bonds  were  expected  finally  to  find 
the  readiest  sale,)  was  offered,  a  circumstance,  which,  while  it  pre- 
sented a  great  inducement  to  purchasers,  and  insured  a  high  price, 
was  attended  with  a  corresponding  burden  on  the  bank,  and  detract- 
ed from  its  profits. 

It  is  in  evidence,  the  bank  became  bound  to  pay  a  commission  of 
one  half  of  one  per  cent,  for  receiving  and  paying  the  semi-annusd 
interest  in  London;  and  that  funds  are  not  conveyed  thither  from 
New  Orleans,  without  a  loss;  that  bills  of  exchange,  which  gffer  the 
cheapest  mode  of  remittance,  are  generally  bought  at  a  premium  of 
from  five  to  ten  per  cent.  Taking  7J  per  cent,  the  medium,  for  the 
average  price,  and  adding  the  commission  paid  in  liondon,  we  have 
8  per  cent.  Two  per  cent,  will  be  absorbed,  by  a  commission  on 
brokerage  here  on  the  purchase  of  the  bills,  and  a  proper  allowance 
for  the  risk  incurred  by  endorsement.  This  makes  the  loss  10  per 
cent. 

Tlie  interest  on  2,400,000  dollars,  at  5  per  cent,  is  120,000  dollars, 
and  the  loss  on  this  at  10  per  cent,  is  12,000  dollars,  which,  repeated 
yearly,  during  ten  years,  to  the  maturity  of  the  first  bonds,  is  120,000 
dollars. 

On  the  bonds  payable  in  fifteen  years,  the  annual  loss  is  reduced 
by  one  fourth,  by  the  payment  of  the  first  bonds:  9000  dollars  a  year 
for  five  years,  45,000  dollars. 

On  the  bonds  at  twenty  years,  the  yearly  loss  is  6000  dollars,  and 
for  five  years,  30,000  dollars. 

On  the  last  bonds,  payable  in  twenty-five  years,  the  annual  loss  is 
3000  dollars;  for  five  years,  15,000  dollars. 

The  aggregate  loss  is  210,000  dollars.  It  diminishes  the  profits 
of  the  sale;  not,  indeed,  by  that  nominal  sum,  which  is  to  be  paid  by 
several  and  defined  instalments,  whilst  the  profits  are  received  at 
once. 

The  attorney-general  urges  that,  by  the  clause  in  the  charter, 
authorising  the  bank  to  fix  the  place  of  payment  of  the  interest  accru- 
ing  on  the  bonds,  it  was  provided,  that  the  charges  and  risks  attend- 
ing such  payments,  elsewhere  than  in  New  Orleans,  should  be  borne 
by  the  bank.  Hence,  he  concludes  that  the  bank  has  no  right  to 
withhold  from  the  state,  any  part  of  its  share  in  the  profits  made  by 
the  sale,  to  meet  the  remote  chances  of  loss  on  exchange,  commission 
in  London,  or  failures.  He  views  the  exemption  of  the  state  from 
any  defalcation  on  this  account,  as  a  bonus  stipulated  for  in  the 
charter. 

Had  an  actual  bonus  been  stipulated  for  the  money,  the  payment 
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of  it  must  have  reduced  pro  tantOy  the  profits  of  the  bank;  and,  con- 
sequently, the  share  of  the  state  in  the  profits. 

In  declaring  a  dividend,  the  preservation  of  the  capital  of  the  bank 
in  its  integrity  is  never  to  be  lost  sight  of,  and  the  profits  left  after  the 
payment  of  the  bonuSy  if  any  be  stipulated  for,  are  alone  divisible. 
In  other  words,  when  the  state  is  a  stockholder,  it  must  as  such, 
bear  a  part  of  the  bonusj  payable  in  money,  or  resulting  from  an 
exemption  of  charges. 

After  a  close  examination  of  the  evidence,  and  much  attention  to 
the  arguments  of  counsel,  the  impression  left  on  our  minds  is  that  the 
bonds  of  the  state  were  estimated  at  a  fair  value  in  the  charter;  and 
that  if  they  have  been  sold  above  this  value,  it  is  owing  to  the  pledge 
of  the  faith  of  the  bank,  and  the  assurance  given  that  the  profits  made 
on  the  sale  to  the  amount  of  400,000  dollars,  should  not  be  divided 
until  one-sixth  part  of  the  bonds  should  be  discharged,  and  leave  the 
2,000,000  dollars,  the  stock  of  the  state  in  the  bank,  equal  to  the . 
amount  of  the  bonds  remaining  unpaid. 

We  conclude,  that  the  passing  of  the  resolutions  of  the  board, 
recited  in  the  agreement  for  the  sale  of  the  bonds,  was  the  discreet  exer- } 
cise  of  legitimate  authority,  and  that  the  engagement  taken  in  pursii- 
ance  of  these  resolutions,  by  the  agent  of  the  bank  in  the  sale  pf  bonds, 
ought  not  to  be  violated. 

ft  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  proceed- 
ing, tb  render  such  a  judgment  as,  in  our  opinjon^  ought  to  have  been . 
^vei}  |n  the  di3trict  court;  it  is  ordered  that  the  defendants  be  dia-. 
nli^ed.        .  .... 

'  The  Attorney-General,  (Preston,)  for  the  state, 

Livermore.  for  the  Bank/^  .-••.• 

c . 
•  •  • 
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Laporte  v.  Landry.     V,  N.  S.  359. 

The  pofUoffice  b  not  a  place  of  depoeit  for  notices  of  protest,  but  the  mail  may  be  used 

as  a  means  of  their  conveyance. 
The  offer  of  an  endorser  to  endorse  a  note  for  the  same  sam,  is  not  a  waiver  of  notice. 

SECOND  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendant,  sued  as  endorser  of  a  promissory  note,  pleaded  the 
general  issue;  there  was  judgment  against  him,  and  h^  appealed. 

The  note,  endorsement  and  protest  were  proved. 

The  parish  judge,  acting  as  notary  .public,  gave  notice  of  the  pro- 
test to  the  defendant  by  a  letter  directed  to  him,  and  put  into  the  post- 
office  at  Donaldsonville,  parish  of  Ascension,  on  the  day  of  the  pro- 
test. He  demanded  payment  from  him,  offering  to  accept  his  own 
note;  this  the  defendant  declined,  but  offered  to  endorse  a  note  of  the 
maker  for  the  same  amount 

The  defendant  resides  four  miles  from  Donaldsonville,  and  in  the 
same  parish;  there  is  no  mail  or  post-office  between  Donaldsonville 
and  the  defendant's  residence.  He  sends  to  the  post-office  at  Don- 
aldsonville for  his  letters  and  papers,  ordinarily;  at  times,  his  friends 
take  them  out  for  him. 

We  are  of  opinion  that  the  plaintiff  has  failed  to  show  a  legal  notice. 
Where  notice  may  be  conveyed  by  mail,  it  suffices  to  put  it  in  time, 
properly  directed,  in  the  post-office.  But  where  the  notice  can  not  be 
conveyed  by  mail,  it  is  idle  to  put  it  into  the  office;  for  the  post-office 
affords  a  safe  means  of  conveyance,  but  not  a  legal  place  of  deposit 
for  notices.  This  case  is  not  to  be  distinguished  from  that  of  Clay  v. 
Oakley,  determined  last  fall  at  Alexandria. 

The  offer  of  the  defendant  to  endorse  a  note  of  the  maker  for  the 
same  sum,  is  no  evidence  of  a  waiver  of  notice.  This  was  pressed  on 
us  in  this  very  case  last  winter;  4  N.S.  125;  and  we  said  the  waiver 
could  not  be  inferred  from  this  circumstance. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  there  be  judgment  of  non- 
suit, with  costs  in  both  courts. 

Morphy^  for  the  plaintiff. 

Conrad,  for  the  defendant 
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Barbarin  v.  Saucier.     V,  N.  S.  361. 

A  coDTojanoe  alle^red  to  be  fraadalent,  cannot  be  tried  by  seizing  the  property  as  belong- 

ing  to  the  vendor  and  setting  np  the  firand  as  a  defence. 
An  action  must  be  brought  to  annal  the  conveyance. 

FIRST  District. 

Porter,  J.^  delivered  the  opinion  of  the  court. 

The  plaintiff  states  that  the  defendant  who  is  stieriff  of  the  parish 
ofPlaquemine,  has  seized  a  slave  belonging  to  him,  to  satisfy  an 
execution  issued  against  another  person. 

The  defendant  answers  that  the  slave  is  really  the  property  of  the 
defendant  in  execution;  and  that  the  plaintiff  in  this  suit  has  by  a 
collusive  and  simulated  sale,  endeavored  to  defraud  the  plaintiff  in 
execution. 

The  case  was  submitted  to  a  jufy,  who  found  for  the  defendant, 
and  the  court  below  rendered  judgment  in  conformity  therewith;  from 
which  the  plaintiff  appealed. 

We  are  of  opinion  that  the  question  of  fraud,  could  not  be  tried 
between  these  parties  in  the  shape  in  which  it  was  presented  in  the 
court  below.  Admitting  the  sheriff  had  power  to  contest  it,  which 
we  doubt,  but  on  which  we  express  no  opinion,  the  sale  whether 
fraudulent  or  not,  vested  the  legal  title  to  the  slave  in  the  plaintiff  and 
until  set  aside  by  the  action  which  the  law  gives  to  creditors  for  that 
purpose,  the  sheriff  had  no  right  to  seize  it  as  the  property  of  the  ven- 
dor.. The  case  cannot,  in  any  respect,  be  distinguished  from  those 
of  St.  Avid  ei  al.  v.  Weimprender's  Syndics,  9  Mariin,  648;  and  Haw 
V.  Herriman,  I  K  S.  535.* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,,  avoided  and  reversed;  and  that  the 
plaintiff  do  recover  possession  of  the  slave  sued. for,  with  costs  in 

*  Bnt  see  Weeks  o.  Flower  etdl^9  Lou.  Rep^.  where  the  court  say,  in  reference  to  the 
present  case:  **  We  are  still  satisfied  that  the  principle  is  a  correct  one;  bnt  it  will  be 
found,  that  in  all  the  cases  which  have  tamed  npon  that  principle,  the  purchaser  was  in 
possession.  If  effect  were  given  to  a  conveyance  alleged  to  be  collusive  and  simulated, 
and  not  accompanied  by  possession,  it  would  be  a  clear  violation  of  that  provision  of  the 
Code,  which  declares:  that  the  sale  of  immovables  or  slaves,  made  under  private  signature, 
shall  have  effect  against  the  creditors  of  the  parties,  and  against  third  persons  in  general, 
only  from  the  day  such  sale  was  registered  in  the  office  of  the  notary,  and  the  actna 
delivery  of  the  things  took  place  !** 

Vol.  III.- 
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both  courts:  reserving,  however,  to  the  plaintiff  in  execution,  the 
right  of  establishing  the  fraud  in  an  action  to  set  aside  the  sale. 

Smith,  for  the  plaintiff. 

Hemieriy  for  the  defendant. 


Sterling  v.  Johnson  and  Wife.     V,  N.  S.  362. 

When  by  a  decree  of  a  court,  a  party  is  directed  to  file  a  release  by  pablic  act,  previous 
to  taking  out  execution,  it  is  not  a  compliance  with  the  decree,  to  file  one  90u$  Being 

The  acknowledgment  of  the  husband  before  a  notary,  of  an  act  under  private  signature 

by  bis  wife  does  not  make  it  a  public  act 
When  a  note  is  payable  to  the  wife,  the  husband  cannot  transfer  her  right,  nor  bring  nor 

defend  a  suit  respecting  it  without  her. 

THIRD  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  case  was  commenced  by  an  application  for  an  injunction 
and  the  principal  question  presented  for  our  decision  grows  out  of  a 
decree  formerly  rendered  by  the  court  in  an  action,  wherein  the  de- 
fendants in  this  suit  recovered  judgment  against  the  plaintiff. 

That  action  was  commenced  on  an  obligation,  made  jointly  to  the 
defendants;  that  is,  to  the  husband  and  wife.  Different  debts  had 
been  assigned  by  the  plaintiff  as  a  collateral  security  for  the  payment; 
and  this  court,  after  giving  judgment  for  the  amount  due,  directed 
<<  that  the  plaintiff  do,  previous  to  taking  out  execution,  execute  by 
public  act,  and  file  with  the  clerk  of  the  district  court  in  which  the 
cause  was  tried,  a  transfer  and  assignment  of  the  bonds  of  M'Gehee 
and  Blackbourne,and  M'Gehee  and  Nelson,  or  for  all  the  remaining 
parts  or  portions  of  said  bonds  which  tnay  be  due,  after  deducting 
the  sums  received  by  the  plaintiffs,  and  credited  to  the  defendants/' 
3  K  S.  489. 

Previous  to  issuing  the  execution  the  plaintiffs  filed  in  the  office  of 
the  clerk  of  the  district  court,  two  instruments  of  writing,  which,  in 
obedience  to  the  decree  of  this  court,  did  renounce  their  right  to  the 
obligations  therein  mentioned;  but  that  of  the  wife  was  an  act  sous 
seing  priv6y  and  that  of  the  husband  was  as  follows:  **  Be  it  remem- 
bered, that  on  this  fiftli  day  of  May,  in  the  year  of  our  Lord  1825, 
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personally  appeared,  R.  Post  Johnson,  for  himself  and  Martha  J. 
Johnson,  his  wife,  of  the  city  of  New  Orleans;  who  acknowledged 
the  Ibregoing  instrnment  of  assignment,  and  transfer,  to  be  their  act 
and  deed;  and  be  it  also  remembered,  that  the  said  R.  Post  Johnson 
did,  for  himself  and  wife,  relinquish,  transfer,  assign  and  deliver  unto 
John  Sterling,  surviving  partner  of  A.  &  J.  Sterling,  all  the  moneys 
that  may  be  due  on  the  bonds  "  &c.,&c. 

The  cause  was  submitted  to  a  jury  in  the  court  of  the  first  instance, 
who  found  a  verdict  for  the  defendants,  upon  which  verdict  the  court 
gave  judgment  dissolving  the  injunction.    The  plaintiff  appealed. 

The  first  point  which  it  appears  to  us  the  case  presents,  is,  whether 
the  act  of  the  wife  under  private  signature,  was  a  compliance  with 
the  decree  of  the  court,  that  the  assignment  should  be  by  public  act. 

We  are  of  opinion  that  it  was  not.  It  does  not  conform  with  the 
letter  of  the  decree;  nor  does  it  comply  with  the  spirit  and  intention 
of  it.  The  object  of  the  court  in  directing  the  assignment  to  be  by 
public  act,  was  to  insure  the  defendant  against  the  trouble  and  diffi- 
culty of  proving  the  instrument  if  it  should  be  thereafter  questioned. 
Were  we  even  to  admit  that  an  act  under  private  signature,  was  a 
compliance  in  substance,  wilh  the  order  of  the  court,  the  record  offers 
no  proof  that  the  act  of  transfer  was  really  executed  by  the  wife. 

The  next  is,  whether  the  acknowledgment  of  the  husband  on  the 
part  of  the  wife,  is  binding  on  her,  so  as  to  make  the  sous  seing  privS 
a  public  act;  and  if  it  be  not,  whether  the  assignment  made  by  him 
in  the  same  instrument,  in  the  name  of  his  wife,  supplies  the  defect. 

The  original  suit  was  brought  on  a  note,  payable  to  both  husband 
and  wife;  and  the  action  was  commenced  in  the  names  of  both.  In 
the  absence  of  any  evidence  to  the  contrary,  we  are  bound  to  consider 
that  the  part  of  the  note  which  belonged  to  the  wife  had  not  entered 
into  the  community.  As  her  property,  therefore,  he  could  neither 
alienate  it,  nor  bring,  nor  defend  a  suit  respecting  it,  without  her. 
There  has  been  an  exception  to  this  general  rule,  lately  introduced 
into  our  Code,  in  relation  to  the  partition  of  an  estate  belonging  to  the 
wife  which  consists  in  movables;  provided  the  same  has  been  brought 
in  by  her  as  dowry.  But  the  jurists  who  drew  up  the  amendments 
state  in  their  report  to  the  legislature,  that  it  was  not  intended  to  con- 
fer this  authority  in  case  the  estate  was  paraphernal.  Admitting  that 
we  could,  by  parity  of  reasoning,  extend  the  principle  so  as  to  sanc- 
tion acts  of  the  husband,  other  than  partition,  in  relation  to  the  pro- 
perty of  his  wife,  the  record  furnishes  no  evidence  which  brings  the 
defendants  within  the  exception. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  defendants  be  enjoined 
from  taking  out  execution  on  the  judgment  rendered  in  this  court  in 
the  case  of  Johnson  and  Wife  v.  Sterling,  until  they  comply  with  the 
condition  therein  expressed — and  that  they  pay  costs  in  both  courts. 

Woodroofy  for  the  plaintiff. 

Hennerij  for  the  defendants. 
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Bigelow  et  al.  v.  Pigneguy.     V,  N.  S.  367. 

FIRST  District. 

This  was  a  case  of  facts.    When  the  proof  leaves  the  merits  doubt- 
ful, this  court  always  leaves  the  verdict  undisturbed. 


Mellon  V.  Bucks  et  al.    V,  N.  S.  371 . 

Abandonment  tranefen  tho  property  to  the  inBorera  without  any  acceptance  on  their 

part 
And  after  abandonment  the  insured  cannot  maintain  an  action  against  the  owners  and 

master  of  the  vessel  for  not  having  delivered  the  property. 
Nor  can  he  maintain  it  on  the  ground  that  he  is  a  negoHorum  ge$tor  of  the  insurers, 

when  one  of  the  objects  of  the  suit  is  to  take  funds  out  of  their  hands  which  they 

have  a  right  to  hold  in  consequence  of  the  abandonment. 

FIRST  Distxict. 
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Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  by  attachment  against  two  of  the  defen- 
dants as  owners,  and  the  other  as  master  of  a  schooner  called  the 
Samuel  Smith. 

The  plaintiff  claims  the  value  of  certain  gdods,  alleged  by  him  to 
have  been  shipped  on  board  the  vessel  aforesaid,  at  the  port  of  New 
Orleans,  to  be  carried  to  Port-au-Prince,  which  the  master  failed  and 
neglected  to  do,  whereby  he  and  the  owners  became  liable  to  pay  the 
amount  claimed,  &c.  The  right  or  credit  attached,  as  appears  by  the 
answers  of  the  garnishees,  is  a  debt  which  may  be  due  from  the 
Louisiana  State  Insurance  Company  to  the  defendants,  on  two  poli- 
cies of  insurance,  obtained  for  their  benefit  on  the  vessel  and  freight, 
&c.  Judgment  of  nonsuit  was  pronounced  in  the  court  below,  from 
which  the  plaintiff  appealed. 

The  evidence  of  the  case  seems  to  establish  the  following  facts:^ 
That  the  plaintiff  shipped  his  property  on  board  the  schooner  above 
mentioned,  owned  by  two  of  the  defendants,  and  commanded  by  the 
third,  to  be  carried  from  New  Orleans  to  Port-au-Prince;  that  he 
caused  to  be  effected  insurance  on  the  goods  or  property  thus  shipped, 
in  the  office  of  the  Louisiana  State  Insurance  Company;  that  in  the 
same  office  the  defendants  obtained  two  policies  of  insurance — one  on 
the  vessel,  and  the  other  on  the  freight;  that  the  schooner  sailed  from 
the  port  of  New  Orleans,  on  the  intended  voyage  to  Port-au-Prince, 
but  was  compelled  by  stress  of  weather  to  put  into  the  port  of  Savan- 
nah, where  she  was  condemned  as  unsea worthy;  and  her  cargo  sold 
in  consequence  of  the  master  being  unable  to  procure  for  it  an  imme- 
diate conveyance  to  the  port  of  destination,  and  its  being  composed  of 
articles  in  their  nature  liable  to  deteriorate,  &c.  It  is  farther  shown 
that  prior  to  the  commencement  of  the  present  action,  the  plaintiff 
abandoned  the  property  now  in  dispute  to  the  insurers,  and  claimed 
remuneration  or  indemnity  on  his  policy  as  for  a  total  loss,  and  that  he 
is  now  pursuing  said  claim  in  a  court  of  competent  jurisdiction.  The 
insurers  do  not  appear  to  have  formally  accepted  the  abandonment,  or 
to  have  exercised  any  acts  of  ownership  on  the  property  abandoned. 

This  statement  of  the  cause,  presents  two  questions  for  solution: — 
First.  Is  the  insured,  after  abandonment  not  accepted,  and  without 
any  expression  of  will  to  relinquish  his  claim  under  it  against  the 
insurers,  still  to  be  considered  owner  of  the  property  abandoned,  so 
far  as  legally  to  entitle  him  to  maintain  the  present  suit? — Secondly. 
If  he  can  not  maintain  it  as  owner,  may  he  do  so  as  agent  for  the 
insurance  company,  which  is  contended  for  by  his  counsel? 

If  the  abandonment  was  made  under  circumsiances  which  legally 
authorised  such  a  step  on  the  part  of  the  insured,  the  insurers  being 
boimd  to  indemnify  him  as  for  a  total  loss,  must  be  considered  as 
having  become  owners  of  the  property  which  was  abandoned  ipso 
facto,  without  any  formal  acceptance,  but  merely  as  a  consequence 
necessarily  following  from  the  nature  of  the  contract  of  insurance. 
On  receiving  information  of  the  accident  which  affected  the  vessel  and 
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her  cargOy  the  plaintiflf  was  bound  to  consider  and  determine  whether^ 
according  to  occurrences^  he  would  abandon  to  the  insurers,  and  pur- 
sue them  as  for  a  total  loss;  or  retain  his  right  to  the  property  insived, 
and  prosecute  for  a  partial  damage  or  injury.  He  has  cho^n  the 
former  mode  of  pursuit,  and  by  so  doing  has  divested  himself  of  all 
title  to  the  property  claimed  in  the  present  suit,  and  transferred  it  to 
the  insurance  company,  at  least  so  far  as  his  will  was  concerned  in 
the  transaction.  This  change  of  property  and  ownership  it  is  per- 
ceived, is  based  on  the  presumption  of  the  abandonment  having 
been  legally  made,  and  this  presumption  may  stand  so  far  as  it  affects 
the  interest  of  the  insured  until  the  contrary  be  proved;  nor  has  he 
any  right  to  complain  of  it,  because  it  arises  directly  out  of  his  own 
conduct.  If  he  has  really  discovered  since  the  abandonment,  that 
his  claim  under  it  for  a  total  loss  can  not  legally  be  sustained,  he 
might,  perhaps,  have  relinquished  it  before  acceptance,  and  adopted 
the  present  mode  of  pursuit;  but  so  far  from  that,  it  is  in  evidence 
that  he  is  still  pursuing  the  insurers  to  obtain  full  indemnity  in  con- 
sequence of  his  abandonment.  We,  therefore,  conclude  that  as  owner 
he  can  not  maintain  the  present  action.  See  6  Cranch,  268;  1  Caines, 
292 ;  Phil.  Ins.  458. 

In  relation  to  the  second  question  proposed,  it  must  be  admitted 
as  a  general  principle,  that  in  cases  of  abandonment,  the  original 
owners  of  property  abandoned  and  their  agents  become  the  negotio- 
rum  gesiores  of  the  underwriters,  for  all  beneficial  purposes  relative 
to  the  interest  of  the  latter. 

But  in  order  to  give  validity  to  acts  of  such  quasi  agents,  it  is 
necessary  that  their  conduct  should  be  such  as  tends  directly  to  benefit 
those  whose  affairs  have  thus,  ex  necessitate^  fallen  under  their  care 
and  management.  The  very  authority  itself  to  act,  and  all  rights 
and  claims  of  a  negoiiorum  gestor^  arising  out  of  his  acts,  are  founded 
on  advantage  and  benefit  conferred  on  the  persons,  for  whom  he  has 
assumed  agency;  or  when  it  has  been  unavoidably  thrown  on  him. 
Now  to  show  that  the  plaintiff  cannot  bring  himself  under  the  influence 
and  protection  of  the  rules  which  are  applicable  to  agents  who  act 
without  previous  and  direct  authority  from  persons  whose  business 
they  undertake  to  conduct,  we  need  only  state  the  avowed  object 
and  intention  of  the  present  suit,  in  relation  to  the  insurance  company, 
whose  officers  have  been  summoned  as  garnishees.  The  plaintiff 
wishes  to  take  from  them  funds  which  they  hold  in  their  hands,  or 
money  which  they  may  be  liable  to  pay  to  the  defendants,  who.  under 
the  abandonment  made,  are  responsible  to  them  for  the  property  or 
its  proceeds  by  him  insured  and  abandoned;  and  this  is  demanded, 
as  agent,  ex  necessitate^  of  the  insurers,  in  the  city  where  they  reside, 
and  for  their  benefit. 

It  is  equally  difficult  to  perceive  how  one  person  can  become  agent 
for  another,  as  a  necessary  consequence  of  their  situation,  when  they 
are  both  residents  of  the  same  place,  and  at  the  same  time;  and  it  is 
equally  as  difficult  to  perceive  how  the  principal  would  be  benefitted 
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by  the  condact  of  such  pretended  agent,  in  taking  funds  out  of  the 
possession  of  the  former. 

Whether  the  abandonment  (by  the  plaintiflf  in  this  action)  to  the 
insurers  has  been  made  under  circumstances  which  will  entitle  him 
to  recover,  as  for  a  total  loss,  can  only  be  determined  absolutely  in 
the  decision  of  the  suit  which  he  has  instituted,  and  is  still  carrying 
on  against  them  to  obtain  full  and  entire  indemnity.  Until  the  con- 
trary be  shown,  we  must  presume  that  he  has  proceeded  according 
to  law  and  the  justice  of  his  case  in  that  action,  and  will  in  the  end 
succeed;  in  which  event,  the  present  defendants  will  become  un- 
doubted debtors  to  the  insurance  company  for  the  value  of  the  goods 
abandoned.  And  if  the  latter  should  prove  to  be  their  debtors,  in 
consequence  of  the  policies  effected  on  the  vessel  and  freight,  com- 
pensation will  legally  take  place  between  these  parties;  and  certainly 
the  underwriters,  in  anticipation,  contrary  to  fair  presumption,  and 
without  any  good  cause  shown,  ought  not  to  be  compelled  to  give 
up  a  debt  which  may  be  thus  compensated.  The  confusion  and  con- 
tradiction created  by  the  double  pursuit  against  the  owners  of  the 
vessel  and  the  insurers  of  the  cargo,  to  recover  from  the  latter, 
indemnity  for  certain  loss;  and  from  the  former,  the  property  itself — 
have  caused  a  more  lengthy  discussion  of  the  case,  than  its  real 
difficulties  require,  particularly  relative  to  the  second  question:  for 
scarcely  any  thing  can  be  imagined  more  inconsistent,  than  a  kind  of 
agency,  the  avowed  object  of  which  is  to  transfer  from  the  principal 
to  the  agent,  property  which  the  former  has  an  equal,  if  not  a  greater 
right  to  hold,  than  the  latter. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

JVatts  and  Lobdelly  for  the  plaintiff. 

Strawbridgey  for  the  defendants. 
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Robins  v.  Weeks.     V,  N.  S.  379. 

Tutors,  olhcr  than  those  by  nature,  are  deprived  of  the  tutorship,  ipsofacio^  by  removing 

out  of  the  state. 
And  if  they  take  with  them  the  minor,  his  domicil  remains  that  of  his  origin. 
The  mother  who  loses  her  tutorship  by  marriage,  and  is  afterwards  reappointed,  holds 

the  office  under  the  law,  and  not  by  natural  right. 

COURT  of  Probates  of  West  Feliciana. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  appeal  has  been  taken  from  a  decision  of  the  court  of  probates 
in  relation  to  a  partition  of  the  estate  of  Ann  Eliza  Weeks,  deceased, 
who  was  sister  of  the  appellee,  and  daughter  of  the  appellant.  The 
intestate  died  in  Maryland,  and  the  rights  of  the  parties  before  us 
depend  on  the  fact  of  her  domicil  at  the  period  of  her  death.  If  in 
the  state  of  Louisiana,  the  mother  became  heir  to  all  the  estate  real 
and  personal.  If  in  Maryland,  she  only  inherits  the  former,  and  the 
latter  goes  to  the  brother. 

The  father  of  the  appellee  was  a  native  of  this  state,  and  resided 
in  the  county  of  Feliciana.  In  the  year  1806,  he  went  to  Maryland, 
and  there  married  the  appellant.  Soon  after  their  marriage  they 
came  to  Louisiana.  In  the  years  1807  and  1808,  they  had  two 
children — the  intestate,  and  the  appellee.  In  the  year  1812,  the 
father  died;  and  in  the  year  1813,  the  mother  returned  to  Maryland; 
but  before  leaving  this  state,  she  gave  bond  and  security  to  return. 
While  in  Maryland,  she  intermarried  with  one  Robins.  This  event 
took  place  in  1814,  and  in  the  year  1816,  she  returned  to  Louisiana 
with  her  second  husband.  They  settled  on  a  plantation  belonging 
to  the  minor  children.  In  the  year  1819,  the  estate  was  given  up  by 
the  executors  of  Weeks  to  the  representatives  of  the  minors.  Robins, 
the  stepfather,  was  appointed  tutor  to  one  of  them,  and  curator  ad 
bona  to  the  other.  He  remained  here  until  1821,  when  he  again 
went  to  Maryland,  and  took  with  him  his  wife,  the  appellee,  and  his 
sister.  In  1823,  he  returned,  rendered  his  account  as  tutor  and 
curator,  and  after  remaining  five  months  in  this  state,  he  went  back 
to  Maryland.  In  the  year  1824,  Ann  Eliza  Weeks,  whose  estate  is 
now  the  subject  of  contestation,  died  in  the  state  of  Maryland.  And 
in  the  year  1826,  Robins  returned  to  this  state,  bringing  his  family 
with  him,  and  since  died  here. 

A  good  deal  of  evidence,  parol  and  written,  was  introduced  in  the 
court  of  the  first  instance,  to  ascertain  the  object  of  these  difierent 
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changes  of  residence: — By  the  one  part}"^,  to  show  that  Robins's  m- 
tention  was  to  remain  a  citizen  of  the  state  of  Maryland — by  the 
other,  that  he  considered  himself  a  citizen  of  Louisiana,  and  that  his 
removal  was  but  temporary;  for  the  benefit  of  his  own  health,  and 
the  education  of  the  children  whom  the  law  had  intrusted  to  his  care. 

In  this  court  the  argument  has  been  extended  to  an  examination 
of  the  law  of  domicil,  both  on  general  principles,  and  the  particular 
regulations  of  the  state  of  Louisiana;  but  the  view  which  the  court 
has  taken,  of  the  case,  does  not  require  an  examination  of  these  doc- 
trines, nor,  consequently,  the  expression  of  any  opinion  in  relation  to 
them. 

Our  law  provides,  that  <<  the  domicil  of  the  minor,  not  emancipated, 
is  with  the  tutor."    Civil  Code,  12,  7. 

The  some  work  declares,  that  <'if  the  tutor  shall  die,  or  absent 
himself  from  the  state,  another  tutor  shall  be  appointed  in  his  stead.'' 
Ibid.  64,  art  60. 

If  the  tutorship  ceases  ipso  facto  by  the  removal,  there  can  be  no 
question  that  the  domicil  of  the  minor,  whose  estate  is  now  the  sub- 
ject of  contestation,  was  never  changed;  for,  at  the  moment  the  tutor 
left  the  state  with  the  intention  of  fixing  his  domicil  permanently  in 
Maryland,  he  lost  the  office.  It  followed,  he  had  no  domicil  as  tutor, 
in  the  place  to  which  he  removed:  and  if  the  minor  resided  there, 
she  did  not  reside  with  her  tutor,  because  he  ceased  to  be  such  by 
removing. 

But  if,  on  the  contrary,  the  removal  did  not  of  itself,  make  the 
tutorship  cease,  but  merely  furnished  cause  for  removal,  then  the 
affirmative  is  not  so  clear;  though  even  considered  in  that  point  of 
view,  the  same  result  would,  we  believe,  be  attained. 

We  think  the  first  is  the  sound  construction.  The  law  says:  "  If 
the  tutor  die,  or  absent  himself  from  the  state,  the  judge  shall  appoint 
another."  Now  in  case  of  death,  it  is  of  course,  that  the  tutorship 
ceases.  The  provision  cited  by  putting  the  case  of  absence  with  it, 
and  directing  the  same  thing  to  be  done  in  either  event,  evidently 
contemplated  the  same  consequences  to  result  from  both;  and  where 
the  law  does  not  distinguish,  we  should  not. 

Every  motive  of  sound  policy  supports  this  construction.  The 
office  of  tutor  is  not  only  of  great  importance  to  the  minor,  but  the 
public,  who  are  deeply  interested  in  protecting  those  who  are  not  of 
an  age  to  protect  themselves.  Tutors,  therefore,  other  than  those  by 
nature,  who  hold  their  appointment  under  the  law,  should  not  be 
permitted  to  place  themselves  out  of  the  reach  of  the  law.  To  suffer 
them  to  remain  such,  in  the  uncertainty  that  must  frequently  exist 
as  to  their  real  intention,  would  often  cause  a  serious  injury  to  the 
minor.  It  is  important  that  if  they  intend  to  remove  permanently, 
they  should  give  notice  to  that  effect;  surrender  the  office  before  they 
depart,  and  have  another  appointed  in  their  stead.  And  if  they  do 
not,  it  is  right  they  should  be  responsible  for  all  the  injury  the  minor 
may  sustain  by  the  act  of  their  removal,  without  being  permitted  to 
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enjoy  any  of  the  benefits  which  might  result  from  the  administration 
of  the  property  entrusted  to  their  charge. 

It  is  proved,  however,  in  this  case,  that  the  mother,  after  her  mar- 
riage, was  joined  with  her  second  husband  in  the  oiSce  of  tutor  and 
curator,  and  that  she  removed  also  with  the  minors.  It  becomes, 
therefore,  necessary  to  examine,  whether  she  was  to  be  considered, 
at  the  time  of  removal  as  tutor  by  nature,  for  if  she  was,  the  tutorship 
did  not  cease.  It  has  been  decided  in  this  court,  that  a  natural  tutor 
has  a  right  to  take  his  children  with  him  in  case  of  expatriation,  and 
that  he  does  not  cease  to  be  tutor  by  leaving  the  state.  4  Martin^ 
715. 

We  think  that  the  mother  who  marries  a  second  time  without 
taking  the  advice  of  a  family  meeting,  cannot,  in  case  of  re-appoint- 
ment, be  considered  as  holding  the  office  by  natural  right,  but  under 
the  law. 

By  a  provision  in  our  Code,  it  is  declared  "  that  the  mother  who 
wishes  to  marry  again  must,  previous  to  the  celebration  of  the  mar- 
riage, apply  to  the  judge,  in  order  to  have  a  meeting  of  the  family 
called  for  the  purpose  of  deciding  whether  she  shall  remain  tutor. 
And  that  if  she  neglect  to  call  such  meeting,  she  shall  be  ipso  facto 
deprived  of  the  tutorship." 

The  fact  of  the  appointment  of  the  mother  and  stepfather  some 
time  after  the  marriage,  is  proof  that  the  mother  neglected  taking  the 
advice  of  a  family  meeting;  otherwise  such  an  appointment  was  use- 
less and  illegal. 

We  are  of  opinion,  that  -this  appointment  was  not  reinstating  the 
mother  in  the  office  of  natural  tutrix,  but  the  conferring  of  a  new 
office;  and  that  there  was  no  positive  obligation  on  the  family  meeting 
to  appoint  her.  The  tribunals  in  France,  on  legislative  provisions 
the  same  as  ours,  have  carried  the  doctrine  still  further,  and  decided, 
that  ^^  from  the  moment  the  consent  of  the  family  meeting  is  obtained, 
to  the  tutrix  marrying  again,  she  ceases  to  hold  it  dt  plein  droiiJ' 
Paillette,  Manuel  de  Droit  Francais.  Note  on  the  395th  article  of 
Napoleon  Code.     Dene  vers,  vol.  5,156;  Sirey,  vol  7,  156. 

As  therefore,  the  tutors  in  the  instance  before  us,  held  their  ap- 
poiotment  under  the  law,  they  could  not  change  the  domicil  of  the 
minor  by  moving  into  another  state;  and  her  property,  must  be  dis- 
tributed at  her  death,  by  the  laws  of  her  domicil  of  origin. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  aimulled,  avoided  and  reversed;  and  it 
•is  further  ordered,  adjudged  and  decreed,  that  the  property,  real, 
personal  and  mixed,  held  in  common  between  the  appellee,  and  his 
sister,  Ann  Eliza  Weeks,  deceased,  as  heirs  of  the  late  Caleb  Weeks, 
be  partaken  by  the  parties  to  the  suit  in  equal  portions;  and  that  the 
case  be  remanded  to  the  court  of  probates,  to  carry  said  partition  into 
effect;  the  appellee  paying  costs  of  this  appeal. 

IVatts  and  Lohdell,  for  the  plaintiff. 

Pierce  and  Etistis,  for  the  defendant. 
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Osacar  v.  Louisiana  State  Insurance  Company. 

V,  N.  S.  386. 

When  it  becomes  necessary  to  place  goods  in  launches  to  transport  them  from  the  ship 
to  the  port  of  destination,  thej  are  at  the  insurer's  risk  until  landed. 

FIRST  District. 

MabtiN}  J.;  delivered  the  opinion  of  the  court. 

The  judgment  in  this  case  condemns  the  defendants  to  the  pay- 
ment of  a  sum  insured  by  them,  with  interest  from  the  date  of  the 
judicial  demand.  Both  the  parties  complained  of  it.  The  plaintiff 
appealed  because  interest  was  not  given  on  it  from  his  first  applica- 
tion to  the  defendants;  and  they  have  prayed  for  a  revisal  of  the 
judgment,  on  an  allegiation  that  no  proof  of  a  loss  was  administered. 

We  shall  consider  the  last  objection  first,  because  if  there  was  no 
proof  of  the  loss,  nothing  is  due  to  the  plaintiff;  and  consequently,  it 
is  idle  to  talk  of  interest. 

The  testimony  and  documents  show  that  the  vessel,  whosd  cargo 
was  insured,  arrived  in  the  roadstead  at  Soto  La  Marina,  in  Mexico, 
on  the  last  day  of  July;  that  the  town  is  at  the  distance  of  twenty 
leagues;  that  there  is  but  few  feet  of  water  on  the  bar,  and  the  ves- 
sel, as  all  others  do,  anchored  outside;  that  goods  are  carried  up  to 
town  in  launches,  after  having  been  landed  at  a  small  military  post 
inside  the  bar;  that  two  launches  were  loaded  from  the  vessel,  and 
carried  their  loading  to  the  town;  that  on  the  6th  of  August,  a  tem- 
pest compelled  the  vessel  to  sail  away;  that  the  tempest  increased  on 
the  following  day,  and  she  never  was  heard  of;  and  it  was  supposed, 
from  the  quantity  of  broken  timber  that  floated  on  shore,  she  was 
lost. 

On  this  the  district  court,  deducting  the  amount  of  the  goods 
brought  to  town  in  the  two  launches,  from  the  sum  insured,  gave  judg- 
ment for  the  balance. 

The  defendants'  counsel  contend,  that  the  vessel  was  about  five 
days  in  the  roadstead,  and  might  have  landed  all  her  lading — ^and, 
perhaps,  did. 

We  are  of  opinion  the  district  judge  did  not  err;  the  goods  were 
insured  to  Soto  la  Marina,  and  were  at  the  insurers'  risk,  till  they 
reached  that  place  in  the  launches.  It  is  in  evidence  that  goods  are, 
at  times,  carried  on  mules  from  the  port  to  the  town;  it  is  clear  when 
this  is  done,  as  the  insurance  is  a  marine  one,  there  is  no  responsibility 
for  land  risks — but  nothing  shows  this  was  the  case  in  the  present 
instance. 
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It  is  in  evidence  that  two  launches  were  loaded  from  the  insured 
vessel,  and  brought  their  lading  to  town;  the  defendants'  counsel 
urges  the  plaintiff  has  not  shown  that  no  more  was  landed.  This  he 
could  not  do,  for  a  negative  can  not  be  proved;  if  more  was  landed, 
the  defendants  ought  to  have  shown  it. 

As  to  the  interest,  as  there  was  no  evidence  of  any  actual  loss  at 
the  time  of  the  abandonment,  and  the  plaintiff  could  only  recover 
on  the  presumption  to  which  the  total  want  of  any  account  of  the 
vessel,  during  one  year,  gave  rise;  we  are  clear  the  judge  acted  cor- 
rectly, in  denying  interest  from  the  abandonment. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Stratobridgej  for  the  plaintiff. 

EtisHsj  for  the  defendant. 


Police  Jury  v.  Hampton.     V,  N.  S.  389. 

The  police  jury  of  New  Orleans  may  order  repairs  on  levees  at  any  season  of  the  year. 
.;  Notice  |o  thjQ  p^prietor  pmst  bjB  in  the  English  langpai^e,  if  it  be  his  mother  tongue. 

If  ^f  fbrips  of  the  law,  in  giving  notice,  are  not  strictiy  complied  with,  no  action  can  be 
mainti^ned  ag;ainst  tl^e  owner  for  a  breach  of  the  police  r^ulalions,  but  the  jury  may 
recover  the  value  of  the  repairs  put  on  his  plantation  if  they  were  nselul  and  necessary 
to.him.    ^      , 

FIJIST  District     . 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  the  amount  of  321  dollars,  paid  by  the 
parish  of  New  Orleans,  for  repairs  made  on  a  plantation  of  the  defen- 
dant. 

I^e  general  issue  is  pleaded.  There  was  judgment  in  the  inferior 
court  against  the  defendant,  and  he  appealed. 

It  appears  in  evidence,  that  on  the  10th  day  of  February,  1822,  a 
jury  was  assembled  in  pursuance  of  certain  regulations  of  the  parish 
of  New  Orleans,on  the  subject  of  roads,,  levees  and  bridges;  who, 
after  deliberation,  directed  that  certain  repairs  were  necessary  on  the 
plantation  of  the  defendant. 

That  on  the  12th  day  of  the  same  month,  the  syndic  gave  notice 
to  the  appellant  that  if  the  work  was  not  done  in  conformity  with 
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the  directions  of  the  jury,  it  would  be  executed  at  his  expense,  in 
pursuance  of  the  16th  article  of  the  police  regulations  of  the  parish 
of  New  Orleans. 

The  defendant  not  having  conoplied  with  this  notice,  the  work  was 
executed  by  the  syndic;  and  it  is  proved,  that  it  was  done  on  reason- 
able terms,  and  that  the  work  was  accepted  by  the  jury. 

The  defence  has  assumed  every  ground  of  which  the  case  is  sus- 
ceptible. 

It  is  first  contended  that  by  the  I2th  article  of  the  police  regulations, 
"  the  work  for  the  levees  shall  begin  every  year  in  the  month  of 
July,  as  soon  as  the  water  is  low,  and  shall  be  finislied  and  completed 
by  the  first  of  November  following,  under  penalty  for  every  such 
contravention,  of  a  fine  which  shall  not  exceed  500  dollars,  nor  be  less 
than  50  dollars,  at  the  discretion  of  the  parish  judge." 

This  article  applies  to  the  general  works  to  he  done  on  the  planta- 
tions within  the  parish  in  each  year;  but  does  not  prevent  the  police 
jury  from  ordering  the  construction  of  those  that  may  become  neces- 
sary at  any  .intermediate  space  of  time.  The  regulations  would  be 
quite  inadequate  to  the  purposes  of  public  convenience  and  security, 
if  they  did  not  authorise  repairs  at  any  season  of  the  year.  Levees 
and  bridges  may  be  in  a  situation  not  to  excite  apprehension  in  the 
month  of  July,  and  yet  become  alarming  and  dangerous  before  the 
expiration  of  twelve  months.  That  such  is  the  sound  constructioa 
of  the  article  just  cited,  is,  we  think,  clear  by  comparing  it  with  the 
21st,  which  declares  ^Mhat  besides  the  works  which  the  inhabitants 
are  bound  to  perform  at  certain  periods  of  the  year,  they  shall  be  at 
all  times  under  an  obligation  to  keep  their  ways,  bridges,  ditches  and 
levees,  in  good  repair — that  they  may  be  directed  to  make  thenj,  and 
that  in  their  default  in  doing  so,  they  shall  be  made  at  their  expense.'' 

It  is  further  argued,  that  admitting  these  repairs  to  have  been  or- 
dered at  a  proper  time,  notice  was  not  given  in  a  legal  manner,  and 
that,  therefore,  the  defendant  was  not  in  defriult. 

The  51st  article  of  the  regulations  of  the  police  jury,  directs  the 
syndic  to  issue  orders  in  English,  to  the  inhabitants  who  speak  that 
language. 

It  is  proved  here,  that  the  defendant  speaks  that  language,  and  that 
the  order  lefl  at  the  plantation  was  written  in  Fri^nch. 

This  error,  he  contends,  exonerates  him  from  all  responsibility. 

The  appellees  urge,  that  the  irregularity  in  giving  notice,  if  such 
it  be,  can  have  no  other  effect,  than  to  prevent  the  police  jury  from 
levying  the  fines  which  their  regulations  impose  on  those  who  neg'ect 
the  orders  they  receive  from  the  syndic;  but  that  it  does  not  authorise 
the  defendant  to  enrich  himself  at  the  expense  of  others,  by  refusing 
to  pay  for  labor,  which  was  both  necessary  and  useful  to  him. 

The  merits  of  the  case  turn  on  the  correctness  of  the  last  position. 

It  is  a  maxim*,  common  to  the  jurisprudence  of  all  countries,  that 
no  one  is  permitted  to  profit  by  the  labor  of  .another,  without  com- 
pensating him  for  it.  Jure  naiurss  eguum  estj  neminem  cum  al^ 
Vol.  III.— 50 
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ferius  dttrimento  ef  injuria  fieri  locuplefinrem.  On  this  principi^^, 
the  Roman  jurists  held,  that  he  who  acted  for  another  by  trans  iciing 
his  business,  or  by  making  repairs  on  his  properly,  could  recover  the 
amount  6f  the  expenses  incurred,  or  the  value  of  the  repairs;  pro- 
vided the  acts  of  the  neji(Ofiffrum  ges/fjr  were  necessary  end  useful  to 
the  person  for  whom  he  acted.  This  doctrine  has  descended  to  uft, 
and  makes  a  part  of  the  positive  legislation  of  the  st^te.  JJig.  liv. 
50,  ///.  17,/.  206;  Ibid.  liv.  3,  ///.  5,  /.  10,  8,  1;  ToullieTj  Droit  Civil 
Iranffti^y  vol,  11,  lit.  4,  rap.  1,  no.  49;  Civil  Code,  2274  and  2278. 
We  have,  then,  to  examine,  whether  the  work  done  was  tisefiil 
and  necessary  to  the  defendant;  and  if  it  was,  whether  the  neglect 
of  the  police  jury  to  give  notice,  enables  the  appellant  to  profit  by 
their  labor  without  payitig  for  it. 

The  jury  having  failed  to  give  notice  according  to  their  own  regula- 
tions, it  is  clear  the  defendant  was  not  benefited  by  being  discharged 
from  any  fine  which  might  be  affixed  to  a  disobedience  of  them; 
or,  nirtil  notified,  he  was  not  responsible  for  a  breach  of  them.  Bat 
that  the  work  was  necessary  and  useful,  in  diinchargingflie  defendant 
from  the  obligHtion  imposed  on  him  by  their  regulations  to  keep  his 
levees  and  roads  in  good  repair,  and  consequently  )n  saving  him  from 
the  damage  to  which  he  would  have  been  exposed  had  (he  property 
of  his  neighbors  sustained  any  injury,  is  manifest  from  a  reference  fo 
the  regulations  established  by  the  police  jury. 

These,  from  the  first  to  the  sevenih  article,  prescribe  the  manner 
in  which  roads,  bridges,  and  levees,  shall  be  made.  The  twelfth,  di- 
tects  the  time  when  the  work  shall  be  done;  and  affixes  a  fine  for 
disobedience.  And  the  sixteenth  authorises  the  work  to  be  done  for 
;them.  The  twenty-first  prescribes  that, "  besides  the  work  which 
the  inhabitatits  are  hound  to  perform,  at  certain  periods  of  the  year, 
by  virtue  of  the  present  regulations,  they  shall,  at  all  times,  be  under 
obligation  to  keep  their  ways,  bridges,  ditches,  and  levees,  in  good 
repair,  and  free  from  all  kinds  of  filth  and  weeds;  in  order,  prirK:i|ially 
that  the  holes  which  may  exist  in  the  levees  be  perceived.  Atid  if, 
'after  being  duly  required  and  notified  by  the  sytidic  of  their  district, 
to  execute  the  said  repairs,  they  refuse  or  neglect  to  do  so,  within 
the  prescribed  delay,  they  shall  he  condemned  to  a  fine  of  ten  dol- 
lars; and  the  syndic  shall  cause  the  ^aid  repairs  to  be  made  at  the 
expense  of  the  defaulter,  according  to  the  sixteenth  iarticle  of  this 
ordinance." 

It  is  a  general  principle,  that  whoever  is  injured  by  the  fiiilure  of 
Another  to  comply  with  a  legal  ohlii^.ttion,  has  an  action  at  law,  to 
)>e  compensated  for  the  injury  he  has  sustained.  The  oblis^ations  of 
tz.t\\  riparian  owner  or  possessor  of  latids  wiihin  the  limits  of  the 
parish  of  Orieans,  are  established  in  express  and  positive  terms,  by 
the  article  referred  to.  And  any  per8<m  who  wogid  suffer  by  a  ne- 
glect of  these  obligations,  could  certainly  demand  atid  recover  the 
damage  he  sustained  by  a  breac'iof  them.  The  notice  required  by  the 
latter  part  of  that  article,  does  not  create  the  obligation,  uor  impair 
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the  right  of  ft  c<>-propriefor  to  compepsatioa  in  ease  he  sustained  an 
injury.  It  is  only  in  rMation  to  the  fine  s(iven  to  the  publicyand  pro* 
vides  for  the  manner  it  should  bie  enforeed;  but  leaves  (he  privat0 
right  untouched-  It  proceeds  op  the  familiar  disiinciion  between 
the  penalty  given  in  a  prosecution  on  the  part  of  (he  public  for  a 
breach  of  its  laws,  and  the  right  of  an  individual  (o  bring  an  actioa 
against  him  by  whom  (he  injury  h^s  be.en  ioflictjed.  And  a  failure 
of  the  police  jury  to  pursue  (he  formalities  neccd^ry  for  (hem  to  rer 
cover  their  fines,  could  no  more  weaken  the  clijiim  of  a  party  injured 
by  (he  overlBowiug  of  the  river,  to  obtain  compensation  to  th^  amount 
pf  (he  damage  he  austaioed,  than  an  irregularity  on  tbe  part  of  i\m 
state,  in  an  indiictment  aguipsta  person  who  had  commJUed  an  as* 
sault  and  baitery,  would  alKiect  (he  rigtit  of  the  individual  assaulted  and 
beuien,  in  an  action  which  be  might  bring  in  his  own  nar^e  fpc  the 
dam«9ge9  he  had  suNtained. 

Anoihpf  reason  fortifies  this  construoiJon.  The  fine  imported  19 
only  (en  dollars.  An  amount  not  at  all  proportionate  to  i^i/e  injury 
that  m'l^bt  follow,  l^be  great  danger  (0  which  the  lower  pari  of  (hi9 
state  is  expo^^ed  from  the  periodical  rise  of  the  Mississippi,  is  a  fact 
wbich  i'equii*e:$  uo  evidieuoe  in  this  cause  (o  ma^e  known  Ho  ih^  court. 
And  if  it  did,  (.he  numerous  regulations  of  the  police  jury,  which  are 
in  proof  before  mr,  would  e^tubli^^h  U*  It  cao  not  be  believed  (beo 
(hat  those  (o  whom  this  important  branch  of  police  is  iQ(rusted9 
intended  uooiber  penalty  should  follow. a  neglect  of  regu.latioAifs  which 
might  put  (he  surrounding  country  under  inundation,  and  ruin  tbe 
crops  of  their  neighbours,  than  the  sum  of  (en  dollarn.  }t  is  ra(ber 
to  be  presumed,  this  was  added  to  the  heavy  obligation  which  je- 
sponMbility  (o  individuals  created. 

If  such  were  the  obligations  imposed  on  the  defendant,  the  danger 
to  which  he  was  exposed  by  leaving  his  levee  out  of  repair  was  great, 
and  the  work  done  can  be  regarded  in  no  other  light,  than  useful  and 
necessary  to  him.  He  is  a  resident  of  South  Carolioa.  His  planta- 
tion was  uninhabited,  and  he  had  no  agent  here;  or  if  he  had,  there 
is  no  proof  of  that  fact.  The  repairs  made  by  the  appellees,  we  are 
bound  to  believe,  prevented  the  plantation  of  the  appellant  from  inun- 
dation, and  saved  him  from  the  responsibility  he  would  have  fallen 
under  to  his  neighbors,  had  their  property  been  injured  by  his  fault. 

He  shovild^  therefore,  pay  for  the  labor  by  which  be  was  benefited; 
and  it  would  be  unjust  that,  in  this  matter,  he  should  enrich  himself 
at  the  expense  of  oihers. 

This  doctrine  does  not  in  any  manner  impugn  that  on  which  the 
case  of  Bouligny  v.  Dormenon  et  al,  was  decided  in  this  court.  There 
tlie  proprietor  interfered  before  the  contract  made  by  the  police  jury 
had  been  carried  in(o  effect,  and  he  succeeded,  because  the  regulations 
for  the  construction  of  the  Tevees  had  not  been  promuigated,  and 
were  not  binding  on  the  inhabitants  of  the  parish.  Here  the  obliga- 
tion existed,  in  virtue  of  rules  which  had  (be  force  of  law.  The  con- 
tract has  been  executed,  and  the  quesiioo  i»  not  what  wottld  have 
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been  the  right  of  the  appellant  had  he  come  forward  to  prevent  the 
work  being  done.  It  is  possible  he  might  have  chosen  to  brave  all 
the  consequences,  and  let  the  plantation  remain  without  proper  levees 
until  duly  notified.  But  his  responsibility  now  can  not  be  tried  by 
that  test.  It  is  by  a  reference  to  his  duties,  and  to  a  presumed  obe- 
dience to  them,  had  he  been  there,  that  the  rights  of  the  negotiorum 
gesior  are  to  be  ascertained.  Such  an  argument  might  be  used  in 
any  and  every  case,  and  would  render  the  whole  doctrine  of  our  law 
on  this  subject  useless,  and  of  no  effect.  Si  qxiis  absentis  negotia 
gesseritj  licet  ignoraniis;  tamen  quidquid  uliliter  in  rem  ejus 
itnpenderit  vel  etiam  ipse  se  in  rem  absentis  alicui  obligaverii, 
habeat  eo  nomine  actionem.    Dig.  Lib.  3,  tit.  5,  No.  2. 

The  failure  of  the  police  jury  to  give  notice,  can  not  defeat  this 
action.  It  is  founded  on  the  great  principle  of  equity,  that  no  man 
shall  profit  by  the  labor  of  another  without  compensation;  and  neither 
error,  nor  bad  faith,  on  the  part  of  the  negotiorum  gestor^  will  pre- 
vent him  recovering  the  amount  to  which  he  has  benefitted  another, 
if  the  work  done  was  useful  and  necessary.  Dig.  Lib.  3,  tit.  5.  No. 
6,83. 

It  has  been  decided  in  this  court,  that  a  sheriff  might  recover  on  a 
quantum  meruit  for  keeping  slaves,  although  he  had  not  strictly 
complied  with  the  law,  and  could  not  sustain  an  action  in  his  official 
capacity.     3  N.  S.  576. 

The  judgment  of  the  district  court  should,  therefore,  be  affirmed, 
with  costs. 

MoreaUy  for  the  plaintiff. 

Preston,  for  the  defendant. 


Dorsey  v.  His  Creditors.     V,  N.  S.  399. 

The  estate  of  an  inaolvent  may  be  taxed  with  the  fee  due  the  attorney  who  filed  the 
bilan. 

But  the  compensation  cannot  exceed  250  dollars. 

I 

FIRST  District. 

Mabtin,  J.,  delivered  the  opinion  of  the  court. 

The  syndics  being  cited  to  show  cause  why  they  should  not  pay 
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to  the  attorney  of  the  iii3olvQnt,  1000  doll$^rs  fpr  his  professiooal  $er-. 
vices  iti  this  case,  as  a  privileged  debt,  out  of  any  moneys  in  their 
hand3»  denied  that  the  suia  wa9  due. 

A  gentleman  of  ilie  bar  depo»«ed,  ih^t  haviiig  seen  and  examined 
the  pi'oceedingvS  aod  taken  inio  cousideraiion  ihe  importance  of  the 
tran>a<-tiot),  aud  ihe  trouble  the  aiiorney  must  have  been  at — the 
whole  having  as  it  appears,  been  managed  by  him — he  thought  aa 
allowance  of  1500  dollars  for  bis  borviceN,  but  reusotiable. 

Two  oibeis  deposed:  the  sum  claimed  is,  in  (heir  opinion,  a  mo- 
derate one,  a«^coixling  (o  the  amount  claimed  and  allowed  for  similar 
services. 

The  rule  was  mt*de  absoluie,  aod  (he  syndics  appealed. 

Their  counsel  argues  in  this  court,  that  the  allowatice  is  exiravagant. 

The  aMorney  contends  that  there  is  neither  bill  of  exoepiions,  lior 
statement  of  facts,  &c.  that  may  enable  this  court  to  act  on  the  merits 
of  the  caNe;  and  that  there  is  nothing  in  the  decision  appealed  from, 
contrary  to  law  or  evidence. 

It  does  not  appear  to  us  that  there  is  any  substance  in  the  first 
objection  of  the  appellee,  as  the  testimony  appears  to  have  been 
reduced  to  writing  in  court.  His  second,  and  that  of  the  appellants, 
will  be  considered  together. 

We  have  recognised  the  right  of  the  aiiorney  of  a  ceding  debtor  to 
a  remuneration  out  of  the  ceded  properly  (to  be  taxed  by  the  court) 
for  that  portion  of  his  servicei?  which  is  beneficial  to  the  creditors. 
Morel  V.  Mezotiere's  Syndics,  3  Marl,  In  that  case,  the  legality 
of  the  demand  was  also  rx>nt«sled;  its  quanlum  was  not  contested. 

It  i«  not  for  all  the  services  rendered  by  the  attorney  to  tlie  insolvent, 
his  client,  that  the  syndics  are  to  be  charged;  but  only  for  those  from 
which  they  derived  a  beuetii,  as  the  filing  of  the  petit  ion  fortheceasion, 
and  of  the  meeting  of  the  creditors.  If,  afierwards,  a  cx>ntest  arises,  as 
it  may,  between  the  insolvent  and  the  syndics,  as  when  he  claims, 
and  they  oppose  his  discharge,  the  latter  cannot  be  charged  with  the 
fees  of  their  own  attorney  and  that  of  the  debtor^s,  who  act  in  opposi- 
tion  to  them. 

As  the  services  to  be  thus  compensated  are  rendered  under  the 
eye  of  the  court,  the  taxation  ought  to  be  made  on  ifs  own  respon- 
sibility, which  ought  not  to  be  shifted  from  the  bench  on  tlie  bar,  as 
it  appears  to  have  been  done  in  this  case,  in  which  the  decision  is 
made  on  the  opinion  of  attorneys,  that  the  charge  is  moderate,  and 
but  reasonable. 

In  the  present  case  the  appellee  filed  the  petition,  and  obtained 
the  order  for  a  meeting,at  which  he:attended  bis  client.  Afierwards, 
none  of  the  creditors  making  any  opposuion,  he  moved  for,  and 
obtained  the  homologation  of  the  proceedings  of  the  meeting,  and 
the  discharge  of  the  insolvent ;  and  made  the  motion  for,  and  obtained 
the  allowance  complained  of. 

The  measure  of  the  reward  of  professional  service,  is  the  exertion 
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of  legal  knowledge,  the  responsibility  incurred,  and  the  labor  be^ 
stowed. 

Few,  indeed,  are  the  cases  in  which  an  attorney  has  less  legal 
knowledge  to  exert,  or  labor  to  bestow,  than  in  an  application  for  a 
meeting  of  creditors.  Indeed,  a  blank  petition  would  answer  in  every 
case,  and  require  only  the  filling  up  the  blanks  for  names,  places  and 
dales.  The  amount  of  property  or  debts,  active  and  passive,  however 
great,  does  not  render  the  responsibility  incurred  much  so.  A  suit, 
on  a  plain  note  of  hand,  demands  more  exertion  of  legal  knowledge, 
and  imposes  a  greater  responsibility. 

It  would  not  be,  therefore,  easy  for  a  judge,  even  if  the  opinion  of 
witnesses  was  to  relieve  him  from  responsibility,  to  come  to  the  con- 
clusion of  the  first  witness,  that  1500  dollars  would  be  but  a  moderate 
conipensation  for  the  appellee's  services.  In  this  state,  the  services 
of  the  law  officers  are  as  liberally  estimated,  perhaps  more  so,  than 
in  any  other  in  the  Union; — yet,  till  very  lately,  this  sum  was  deemed 
a  fair  annual  compensation  of  the  attorney-general,  and  some  of  the 
district  judges. 

A  prosecution  of  the  lightest  misdemeanor  demands  from  the 
attorney-general,  the  exertion  of  more  legal  knowledge,  and  imposes 
more  labor  and  responsibility,  and  consumes  more  time,  than  all  the 
services  of  the  attorney  of  an  insolvent,  for  which  the  creditors  are 
to  be  taxed.  Yet,  except  in  the  first  appointment  of  an  attorney- 
general  of  the  state,  (of  which  it  does  not  behoove  the  member  of  this 
court,  who  has  now  the  honor  of  being  its  organ,  to  speak,)  gentlemen 
of  great  merit  have  easily  been  found  to  fill  the  office — no  one  ever 
refused  it,  or  resigned  it,  except  on  a  call  to  another,  and  more  dig- 
nified office. 

Vastly  different,  indeed,  must  be  the  measure  of  compensation  in 
the  legislative  and  judicial  departments  of  this  state,  if  the  sum  which 
is  deemed  by  the  former  a  fair  compensation  for  the  attention  of  the 
attorney-general  to  all  state  prosecutions,  and  to  the  call  of  state 
officers  for  opinions  during  one  year,  and  for  the  services  of  a  district 
judge  during  the  same  period — l^  considered  by  the  latter,  as  but 
reasonable  for  the  services  now  under  consideration. 

The  two  other  witnesses  consider  the  demand  as  reasonable,  ac- 
cording to  what  is  claimed  and  allowed  in  similar  cases.  Now  the 
allowances  referred  to  by  the  gentlemen,  are  those  made  by  inferior 
judges.  When  the  present  allowance  is  complained  of  on  the  score 
of  extravagance,  the  appellate  court  cannot  sanction  it  because  de- 
cisions, equally  erroneous,  have  taken  place  before  by  judges  a  quibus. 
The  judge  ad  queniy  cannot  take  the  opinion  of  the  one  a  quoy  for 
his  rule  of  decision. 

Leaving  aside  the  opinion  of  witnesses,  the  judge  below  ought  to 
have  acted  on  his  own  responsibility,  as  in  the  case  of  taxing  the 
services  of  referees,  or  the  attorney  of  absent  creditors. 

In  the  latter  case,  however,  which  is  a  parallel  one  to  the  present, 
the  legislature  has  not  left  the  creditors  absolutely  at  the  discretion  of 
the  judge.    It  has  fixed  the  maximum  of  the  compensation  they  may 
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be  taxed  for.    The  remuneration  of  this  gentleman  is  contingent — 
for  it  is  payable  out  of  a  special  fund  alone,  the  part  of  the  ceded 
estate  coming  to  the  absent  creditors.     It  cannot  in  any  case  exceed 
2i  per  cent  and  is  to  be  reduced  to  250  dpllars,  if  this  per  centage  ' 
exceed  that  sum.     Acts  of  Ass.  1817. 

Now,  it  is  not  doing  any  injustice  to  the  appellee  to  consider  his 
and  that  case  parallel  ones.  The  services  of  the  attorney  of  the  absent 
creditors,  demand  the  exertion  of  more  legal  knowledge,  more  labor, 
and  impose  a  greater  responsibility,  than  those  for  which  the  appellee 
may  claim  compensation.  I'he  absent  creditors  are  to  be  informed 
of  the  failure — the' claim  of  any  of  them,  if  greater  than  admitted  by 
the  insolvent,  must  be  supported — that  of  any  present  creditor  must 
be  examined,  and  if  excessive,  attempted  to  be  reduced,  and  the  con- 
duct of  the  syndics  must  be  watched. 

As  in  algebra,  unknown  numbers  must  be  sought  by  comparisons 
of  known  oties — so,  in  law,  the  just  decisions  in  cases  in  wnich  the 
legislator  is  silent,  must  be  sought  in  an  analogy  with  those  in  which 
he  has  spoken.  Thus  in  taxu)g  professional  services,  in  cases  of 
insolvency,  when  the  will  of  the  legislator  is  expressed  on  any  occasion, 
it  cannot  be  disregarded  in  a  similar  or  analogous  one.  After  taxmg, 
according  to  the  statute,  the  services  of  the  attorney  of  the  absent 
creditors  at  250  dollars,  or  less,  a  court  cannot  well  tax  those  of  the 
attorney  of  the  insolvent,  evidently  requiring  less  exertion  of  legal 
knowledge,  less  labor,  and  imposing  less  responsibility  at  1000  dollars 
— the  fourfold  of  the  maximum. 

The  administration  of  justice  in  this  state  has  laid  under  some 
opprobrium,  as  to  the  dilapidation  and  waste  by  law  charges  of  the 
estates  of  the  deceased  and  insolvent;  and  this  tribunal  otight  not  to 
refuse  its  interference,  when  in  a  particular  case  it  is  sought  for  relief 
of  the  injured.  When  in  prescribing  the  mode  of  administering 
those  estates,  the  legislature  strongly  recommends  moderation  and 
economy,  the  courts  ought  not  to  run  into  the  opposite  extremes  of 
profusion  and  waste. 

We  think  the  district  judge  erred. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  annulled,  avoided  and  reversed;  and  proceeding  to  give  such 
.judgment  as,  in  our  opinion  ought  to  have  been  given  below,  we 
have  not  deemed  it  inconsistent  whh  our  duty  to  allow  the  maximum 
of  the  compensation  of  the  attorney  of  absent  creditors,  as  the  amount 
of  property  ccnled,  and  active  and  passive  debt  is  in  this  case  very 
large;  and  the  debtor  has  by  a  very  early  cession,  manifested  a  sincere 
disposition  to  diminish  as  much  as  in  him  lay  the  loss  of  his  creditors; 
a  line  of  conduct  which  we  are  not  unwilling  to  attribute  in  some 
degree  to  the  honest  advice  of  the  appellee:  it  is,  therefore,  ordered, 
adjudged  and  decreed,  that  the  syndics  pay  him  out  of  any  ft^nds  in 
their  hands,  two  hundred  and  fifty  dollars,  with  costs  below,  and  that 
he  pay  costs  in  this  court. 

EustiSj  for  the  syndics. 

PiercCy  in  propria  persona. 


;^ 
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Bowman  v.  Flower.     V,  N.  S.  407. 

Wben  one  of  the  jadges  of  the  Supreme  Coort  is  onable  to  sit  io  a  eaose  «nd  Uie  oilier 
two  differ  in  opinion,  no  jodgment  can  be  rendered,  nor  is  ilMt  of  the  court  below 
affirmed  by  the  fuilare  to  rcvei-fee. 

FIRST  District 

PoRTEBv  J.f  de1i\rered  the  opioion  of  ihe  court. 

The  presiding  jtidge  of  the  court  being  coouecied  by  aSoUy  with 
one  of  ihe  panie^,  declined  Hying  il.  I'he  oiher  judges  by  whom 
the  Ctiuse  wus  heard,  being  divided  in  iheif  opinion,  do  judgment 
could  be  prononnced. 

An  appiic^tiion  is  now  made  by  (he  appellee  to  have  fhe  judgment 
affirmed  on  the  ground  (hat  as  rhere  is  not  a  mojori^y  of  (his  tribunal 
willing  (o  reverse  the  decree  of  the  court  of  the  first  instan«:e,  it  re- 
mains with  the  same  force  and  efiect  as  if  no  appeal  h^d  been  taken. 

We  are  both  of  opitiion  tiie  demand  cannot  be  acceded  to.  The 
applicittion  is,  it  is  (rue,  supported  by  the  usage  io  common  law 
countries  on  a  writ  of  error,  where  nothing  is  drawn  itiio  examination, 
but  ruaiiers  of  Jaw,  and  where,  as  the  counsel  has  correctly  said,  the 
quesiioti  put  is,  ^^shall  the  judgment  of  the  court  below  be  reversed?" 
Bat  in  this  siale  (he  appeal  opeas  (he  whole  catit*e  on  the  inenis,and 
the  quesiion  with  us  \?  not  whether  the  judgment  be'ow  shall  be 
reverf;ed,  but  whether  the  plhintlfl' shall  recover  or  not. 

Tne  act  oi  1S^5,  which  provides  (hat  on  the  judges  i^eeusitig  (hem- 
selve^i,  (he  judgment  of  the  court  below  shall  be  provisionally  executed, 
is  a  ciear  expression  of  legisla(ive  opioion,  (hat  such  an  act  was 
necesi^ary,  and  (hat  without  it  an  appeal  pending  in  the  court  which 
could  not  be  tried,  would  neither  affirm  the  judgment  below  nor 
enable  the  appellee  to  execute  it.  We  have  been  unable  to  find 
any  thing  in  our  law,  which  will  authorise  us  to  say,  that  a  less 
number  than  a  majority  of  (he  court,  can  protiounce  judgment  for  or 
agaiiist  either  of  the  parties;  and  we  think  that  until  (hat  is  done, 
the  judgment  below,  which  is  opened  by  the  appeal,  remains  so,  and 
cannot  have  (he  force  o\  rt^  jvdiecfta. 

The  legblaiure  has  only  provided  for  the  judgment  below  being 
provisionally  oxecu(ed  in  two  cases— an  appeal  without  aec*nrity,aDd 
the  judges  recusing  themselves.    We  cannot  extend  it  to  a  thiid. 

I'he  rule  must  be,  therefore,  discharged. 

WattH  and  LobdelL  for  the  plainti£ 

fVoodroo/j  for  the  defendant. 


> 
I 
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Milne  v.  Davidson.     V,  N.  S.  409. 

A  contract  to  rent  a  house  for  a  purpose  forbidden  by  a  city  ordinance  is  illegal,  and  can- 
not be  enforced  in  a  court  of  justice. 

The  authority  of  the  corporation  of  New  Orleans,  to  prcTcnt  or  abate  nuisances,  is  of  a 
yery  extensive  nature,  and  a  strong  case  of  abuse  must  be  shown  to  induce  the  court 
to  interfere  with  its  exercise. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  parties  to  this  suit,  on  the  13th  July^  1824,  entered  into  the 
following  agreement: 

<<  Alexander  Milne  agrees  to  let  to  Doctor  Richard  Davidson,  the 
premises  the  said  Davidson  now  occupies,  as  a  hospital,  at  the  corner 
of  Levee  street  and  Marigny*s  canal,  for  the  term  of  twelve  months, 
commencing  on  the  15th  July,  1824,  and  ending  on  the  15th  July^ 
1825,  for  the  sum  of  1000  dollars  payable  quarterly." 

There  existed,  at  the  time  of  this  agreement,  an  ordinance  of  the 
city  of  New  Orleans,  which  prohibited  the  erection  of  a  private 
hospital  within  its  incorporated  limits,  and,  in  consequence  thereof, 
the  defendant  was  expelled  by  the  municipal  authorities  from  the 
premises. 

The  court  below  was  of  opinion,  that  as  the  agreement  was  made 
in  opposition  to,  and  in  violation  of  a  positive  law,  the  plaintiff  could 
not  recover.  From  the  judgment  rendered  in  conformity  therewith^ 
he  has  appealed. 

The  case  has  been  heard  in  this  court  ex  parte;  the  counsel  for  the 
appellee  not  appearing. 

The  1 57th  article  of  our  Code  declares, — ^''that  all  things  that  are 
not  forbidden  by  law,  may  legally  become  the  subject  of,  or  the  motive 
for,  contracts.*'     Civil  Code,  1757. 

It  follows,  therefore,  that  those  things  which  are  forbidden  by  law, 
cannot  become  the  subject  of,  or  the  motive  for,  contracts. 

The  appellant  contends,  in  the  first  place,  that  those  expressions  in 
our  Code  refer  to  contracts  passed  in  violation  of  the* general  law  of 
the  land,  not  to  those  which  are  made  in  opposition  to  the  rules  and 
regulations  of  particular  corporations. 

The  force  of  this  distinction  is  not  perceived  by  the  court.  The 
ordinances  of  corporations,  while  acting  within  the  powers  conferred 
on  them  by  the  legislature,  have  as  binding  an  effect  on  the  particu- 
lar members  of  that  corporation,  as  the  acts  of  the  general  assembly 
have  on  the  citizens  throughout  the  state;  and  it  is  as  much  a  breach 
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of  duty  to  evade  or  violate  the  one,  as  it  would  be  to  evade  or  violate 
the  other.  The  moral  and  legal  obligation  to  obey  them  is  the  same, 
and  the  consequences  of  non-obedience,  ought  to  be  the  same. 

But  the  defendant  has  more  seriously  urged,  in  the  second  place, 
that  this  ordinance  is  one  which  the  city  council  had  no  authority  to 
enact;  and  that,  consequently,  it  was  not  illegal  for  the  parties  to 
violate  it. 

An  act  of  the  legislature,  passed  the  14th  of  March,  1826,  gives  to 
the  mayor  and  city  council,  full  power  and  authority  to  make  and 
pass  such  by-laws  as  they  shall  deem  necessary  to  maintain  the 
cleanliness  and  salubrity  of  the  city.     3  Mart.  Dig.  224,  226. 

In  opposition  to  the  strong  support,  which  the  case  of  the  appellee 
derives  from  the  extensive  power  conferred  on  the  municipal  autho- 
rity by  this  legislation,  the  defendant  has  contended,  that  the  ordi- 
nance violates  natural  right;  and  he  has  sustained  the  general  rea- 
soning which  he  offered  to  the  court,  by  cases  determined  in  New 
York,  and  England,  where  k  was  held,  that  the  fears  of  mankind, 
although  well  founded,  did  not  justify  a  court  of  justice  in  ordering 
the  object  which  excited  ti>eir  apprehei^sions  to  be  abated  as  a  n«ii- 

SODC^. 

The  natural  right  to  the  enjoyment  t>f  property,  in  opposition  to 
the  positive  regulations  of  society,  is  a  subject  of  little  utility  in  a 
court  of  justice.  It  is  true,  that  the  right  to  acquire  property  may  be 
regarded  as  one  of  those  which  is  inherent  in  man;  but  this  right 
whieh  took  iXs  rise  in  the  law  of  nature,  has  received  its  perfection, 
and  had  a  permanency  given  to  it,  by  municipal  or  civil  law :  and  it 
is  in  relation  to  this  law,  that  the  right  of  individuals,  to  the  possession 
and  enjoyment  of  things,  must  be  examined.  The  modifications 
which  legislative  power  may  make  in  the  possession,  use,  and  distri- 
bution of  property,  are  infinite,  and  nearly  every  contest  which  arises 
in  courts  of  justice,  proceeds  from  the  real  or  imputed  violation  of 
some  one  of  those  modifications;  any  one  of  which,  might  be  urged 
to  he  a  violation  of  natural  law,  with  as  much  reason  as  that  of 
which  the  appellant  now  complains.  Our  Code  defines  absolute 
ownership  to  be,  that  which  gives  the  right  to  enjoy,  and  to  dispose 
of  one^s  property  in  the  most  unlimited  manner;  provided  it  is  not 
used  in  a  way  prohibited  by  laws  or  ordinances.  Civil  Code,  463. 

The  cases  read  by  appellant's  counsel,  from  the  common  law 
books,  certainly  go  to  show  that  an  establishment,  such  as  that  con- 
templated by  the  parties  to  this  action,  at  the  time  the  lease  was  cnade, 
would  not  be  illegal  in  countries  governed  by  that  jurisprudence. 
But  the  authority  of  the  city  council  to  make  the  regulation  com- 
plained of,  cannot  be  tested  by  the  principles  of  the  common  law  in 
relation  to  nuisances.  No  such  guide  is  given  to  them  by  the  charter. 
No  such  limit  can  be  inferred  from  the  motives  which  we  must  sap- 
pose  indtTced  such  a  grant  of  power,  nor  from  the  language  by  which 
it  is  conferred.  The  police  of  cities  requires  many  regulations  which 
grow  out  of  their  situation,  their  climates  and  their  population;  and 
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many  things  which  would  not  amount  to  a  nuisance  at  common  law, 
might  be  hurtful  here.  An  illustration  of  this  may  be  found  in  the 
general  recourse  to  quarantine  regulations  in  warm  climates,  and  the 
rare  resort  to  them  in  cold  ones.  In  a  city  like  ours,  where  a  dread- 
ful epidemic,  frequently  returning,  checks  its  growth,  and  occasions 
a  great  mortality  among  its  citizens,  too  much  care  cannot  be  taken 
to  remove  the  causes  which  give  rise  to  it.  We  have  no  doubt  that 
the  spirit  and  intention  of  the  act  of  the  legislature  was  (as  its  lan- 
guage indicates)  that  an  extensive  discretion  should  be  vested  in  the 
city  council.  A  much  stronger  case  than  that  now  before  us,  must 
be  presented,  to  induce  this  court  to  interfere,  and  say  that  regulations, 
having  for  their  object  public  health,  were  beyond  their  power 
because  they  are  contrary  to  our  ideas  of  expediency. 

Being,  therefore,  of  opinion,  that  the  city  council  possessed  the  au- 
thority to  prohibit  the  erection  of  private  hospitals;  it  follows,  that 
an  agreement,  made  in  direct  violation  of  it,  cannot  be  enforced  in  It 
court  of  justice. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Prestoriy  for  the  plaintiff. 

Smith,  for  the  defendant. 
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Dufau  V.  Degruys.    V,  N.  S.  416. 

The  tendee  of  a  tract  of  land  to  which  was  attached  a  right  of  pre-emption  of  the  land  in 
the  rear,  and'who,  while  in  poaaession,  bought  the  flame  from  the  United  States,  reroaina 
the  proprietor  thereof,  thoagh  the  sale  to  him  of  the  front  tract  be  anbfleqoentljr 
rescinded. 

FIRST  District. 

.  Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  to  recover  a  (met  of  laud  which  was  purchased 
hy  one  Deflecbier,  as  owner  of  the  front  tract  ou  the  Mississippi,  in 
pursuance  of  a  preference  granted  by  the  laws  of  the  United  States 
to  front  proprietors,  in  purchasing  land  immediately  in  the  rear  of 
their  possessions;  and  which  was  sold  by  him  to  the  defendant,  in 
whose  favor  judgment  being  rendered  in  the  court  below,  the  plain- 
tiff appealed. 

The  evidence  of  the  case,  as  gathered  from  the  record  and  docu- 
ments therein  referred  to,  seems  to  establish  the  following  facts: — 
The  appellant  sold  the  front  tract  of  laiid  to  Deflechier,  on  the  Sth  of 
February,  18. '2,  together  with  a  number  of  slaves,  as  mentioied  in 
the  act  of  sale,  the  price  stipulated  for  the  whole  property  being 
63,000  dollars;  3000  of  which  were  paid  as  acknowledged  by  the 
seller,  at)d  the  balance  to  be  paid  in  annual  instalments;  while  De- 
flechier owned  and  held  the  tract  thus  purchased  by  him,  viz : — ou  the 
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19th  of  March  of  the  year  above  stated,  he  applied  for,  and  finally 
purchased  and  paid  the  price  of  the  land  in  the  rear  of  the  plantation 
which  he  then  held  as  owner;  and,  afterwards,  on  the  18th  of  Sep- 
tember in  the  same  year,  sold  it  to  the  defendant,  by  act  under  private 
signature.  On  the  12th  of  June,1823,  Deflechier  failed,  and  made 
a  cession  of  his  property,  &c.  The  sale  from  Dufau  to  him  has  been 
rescinded  inconsequence  of  the  non-payment  of  the  price;  and  under 
this  rescission,  he  now  claims  the  property  in  dispute,  as  being  an 
accessory  or  appendage  to,  and  legally  inseparable  from,  the  front 
land,  of  which  he  is  owner. 

The  only  question  of  law,  which  arises  out  of  these  facts,  must  be 
solved  by  an  interpretation  of  the  acts  of  Congress  on  the  subject  of 
pre-emption,  in  relation  to  the  sale  of  the  lands  of  the  United  States. 

The  law,  under  which  the  purchase  was  made,  is  found  in  an  act 
of  1820,  which  revived  and  continued  in  force  for  two  years,  the  5th 
sect,  of  the  act  passed  in  March,  1811,  which  granted  a  preference 
to  owners  of  land  bordering  on  water  courses,  in  becoming  the  pur- 
chasers of  vacant  land  immediately  in  the  rear  of  their  front  tracts. 
This  right  of  preference  or  pre-emption,  so  long  as  it  existed  merely 
as  such,  and  was  not  consummated  by  actual  purchase  of  the  back  tract 
of  land,  remained  an  accessory  and  appendage  of  the  front  tract; 
but  we  are  of  opinion,  that  the  moment  the  purchase  was  completed, 
it  cetised  to  be  any  longer  appurtenant  and  appended  to  the  front 
property;  and  was  held  by  the  purchaser  in  separate,  complete  and 
full  ownership,  and  might  legally  be  sold  as  separate,  distinct  and 
independent  of  the  land  in  front.  Until  the  rescission  of  the  con- 
tract of  sale,  Deflechier  must  be  considered  as  owner  of  the  property 
sold;  and  while  he  was  owner,  he  made  the  purchase  of  the  premi- 
ses in  dispute,  and  has  since  transferred  them  to  the  appellee. 

Under  these  peculiar  circumstances  of  this  case,  the  plaintiff  ap- 
pears with  little  strength  indeed,  in  support  of  his  present  claim,  as 
he  suffered  almost  the  whole  term,  limited  for  the  exercise  of  the 
right  of  pre-emption,  to  elapse  while  he  was  actual  owner  and  pos- 
sessor of  the  front  tract. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  district 
court  be  pffirmed,  with  costs. 

Locketly  for  the  plaintiff. 

Orymesy  for  the  defendant. 
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Roberts  v.  Kinchen  et  al.     V,  N.  S.  419. 

Iriie  ex])iratioi)  of  t)i6  office  of  a  bnfaUr,  doe*  nbt  pfevebt  the  execution  of  a  writ  iastied 

in  hia  name  while  be  lepilly  reptesented  the  estate. 

EIGHTH  District. 

Matbbws,  J.y  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiff  obtained  an  injunction  to  stay  proceedings 
on  an  execution  which  had  issued  on  a  judgment  rendered  against 
him  in  favor  of  one  of  the  defendants,  as  curator  of  the  estate  of  Ger- 
rard  Morris.  On  hearing  the  cause,  the  injunction  was  dissolved,  and 
from  the  judgment  of  dissolution  the  plaintiff  appealed^ 

The  case  comes  up  on  a  statement  of  facts,  and  bill  of  exceptions 
to  the  opinion  of  the  judge  a  quo^  by  which  he  refused  a  continuance 
of  the  cause*  But  as  the  evidence,  for  want  of  which  the  continu- 
ance was  prayed^  appears  to  be  admitted  in  the  statement  of  facts,  it 
is  now  unnecessary  t  o  inquire  into  the  correctness  of  the  proceedings 
by  which  the  defendants  were  ruled  to  trial. 

The  statement  of  facts  shows,  that  Morris,  the  intestate,  died  in  the 
state  of  Georgia^  that  one  Bayiys  was  appointed  administrator  of  bis 
estate,  and  guardian  of  his  minor  children  in  that  state;  that  he  came 
to  the  parish  of  St.  Helena,  in  this  state,  where  certain  negro  slaves 
were  delivered  to  him,  as  belonging  to  the  estate  of  which  he  had 
obtained  administration  in  Georgia;  and  that  he  sold  and  delivered 
these  slaves  to  the  appellant. 

It  is  further  shown  by  the  statement,  that  Bayiys,  on  his  return  to 
the  state  of  Georgia,  was  removed  from  both  his  offices,  of  adminis- 
trator and  guardian,  and  another  person  appointed  in  his  place;  and 
that  after  the  trial  of  the  cause  of  Kinchen,  Curator,  v.  Roberts,  and 
the  issuing  of  the  execution,  Kinchen  settled  up  his  account  of  cura- 
torship;  and  was  discharged  from  his  trust  by  tlie  probate  court  of 
St.  Helena. 

The  only  question  which  we  deem  worthy  of  consideration  arising 
out  of  these  facts  is,  whether  the  sheriff  can  legally  proceed  in  the 
execution  of  the  writ,  after  the  disability  of  (he  plaintiff  in  the  former 
suit,  occcasloned  by  his  discharge  from  the  office  of  curator.  The  ca- 
pacity of  Kinchen  as  curator,  to  sue  and  obtain  judgment  at  the  time 
it  was  rendered,  cannot  now  be  questioned,  as  no  appeal  was  taken 
on  that  trial.  It  is  true,  the  present  proceeding  purports  to  be  insti- 
tuted with  the  intent  of  having  that  judgment  avoided  by  an  action 
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of  Dullily;  but  the  evidence  of  the  case  shows  no  cause  of  nullity,  as 
laid  down  in  our  Code  of  Practice.    See  Code  of  Prac.  p.  204  and  306. 

The  execution  was  awarded  at  a  time  when  it  could  legally  issue^ 
and  when  there  existed  no  impediment  against  carrying  it  into  com<- 
plete  effect,  except  that  which  was  raised  by  the  defendant  in  con<- 
sequence  of  the  present  suit  for  an  injunction;  which  appears  to  have 
been  wrongfully  sued  out,  and  was  subsequently  discharged.  If  this 
delay  in  proceeding  on  the  execution,  occasioned  by  the  conduct  of 
the  plaintiff  in  the  present  action,  should  be  considered  a  sufficient 
cause  to  destroy  entirely  the  effect  of  the  writ,  it  would  be  suffering 
the  party  to  take  advantage  of  his  own  wrong,  which  ought  never 
to  be  allowed.  The  decision  in  favor  of  the  curator  seems  to  settle 
the  right  of  property  in  the  slaves  to  be  in  the  heirs  of  Morris;  and 
if  under  that  judgment  they  be  taken  out  of  the  posiBession  of  the 
defendant,  he  will  be  released  from  all  responsibility  to  the  legal 
owners;  and,  consequently,  has  nothing  to  fear  from  any  pursuit  which 
they  may  hereafter  improperly  institute  against  him.  As  the  term 
of  the  curator's  office  has  expired,  perhaps  there  is  now  no  person 
legally  authorised  to  receive  the  property  from  the  hands  of  the  sherifl^ 
but  this  is  a  matter  that  cannot  in  any  manner  affect  the  interest  of 
the  present  appellant,  as  he  can  no  longer  be  bound  as  owner. 

We  are,  therefore,  of  opinion,  that  the  execution  is  properly  let 
loose  by  the  dissolution  of  the  injunction. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Christy,  for  the  plaintiff. 

Watts,  for  the  defendants. 


De  Flechier's  Syndics  v.  Degruys.    V,  N.  S,  423* 

An  %^  ^vt  ^ng  pn9^t  qo(  followed  by  aetaal  deliTery,  has  >o  effect  ^rnuis^  third 

peraoM- 


FIRST  District. 


Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  suit  the  syndics  claim,  as  belonging  to  the  estate  of  the  in- 
solvent, a  certain  tract  of  land  described  in  the  petition,  being  the 
same  claimed  by  Dufau,  in  a  case  recently  decided  in  favor  of  the 
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defendant.    In  the  court  below,  the  judgment  was  against  the  plain- 
tiffs, from  which  they  appealed. 

The  right  of  the  insolvent  is  no  longer  in  contest;  but  the  transfer 
of  property  from  him  to  the  defendant  is  attacked  as  illegal  and  fraudu- 
lent. The  act  of  sale,  under  which  the  latter  claims,  is  a  deed  sous 
seing  privtfhfiBiT'mg  date  of  the  18th  September,  1822;  diud  the  cessio 
bonorvm  of  the  insolvent,  the  vendor,  took  place  on  the  12th  of  June^ 
1823. 

To  destroy  the  validity  of  this  sale,  the  appellants  rely  on  the  228th 
Art.  of  the  old  Code  found  at  p.  236;  and  also  on  a  principle  recog- 
nised by  writers  on  civil  law,  that  private  acts  have  no  date  against 
third  persons. 

The  verity  of  the  date  of  the  private  instrument  in  the  present  case, 
is  established  by  testimonial  proof;  and  the  legal  effects  of  such  instru- 
ments, when  accomplished  by  actual  delivery  to,  and  possession  of 
the  vendor,  on  the  rights  and  claims  of  third  persons,  have  been 
settled  in  two  cases,  lately  adjudged  in  this  court. — See  the  case  of 
Doubrere  v.  Syndics  of  Grillier,  2  Af/zr/m,  A*".  S,  171;  and  that  of 
Martinez  v.  Layton  &  Co.,  4  A^.  S.  368.  In  the  first  of  these  cases, 
the  contest  was  between  the  syndics,  and  the  plaintiff  who  had  been 
seized  as  a  slave  belonging  to  the  estate  of  the  insolvent,  and  who 
insituted  the  suit  for  the  purpose  of  being  restored  to  the  state  and 
standing  of  a  freeman,  which  he  had  enjoyed  by  virtue  of  a  contract 
with  his  late  master,  made  and  rendered  by  acts  under  private  sig- 
nature alone,  which  had  not  been  recorded  in  the  office  of  a  notary 
public. 

After  much  deliberation,  and  strict  examination  of  the  best  com- 
mentaries on  the  articles  of  the  Code  Napoleon,  which  relate  to  the 
effects  o{ dicxs  sous  seing  privi,  on  the  right- of  third  persons,  and 
which  are  in  part  similar  in  their  provisions  to  several  of  the  articles 
in  our  old  Code  on  the  same  subject;  the  court  decided  in  favor  of 
the  liberty  of  the  plaintiff,  though  supported  only  by  private  contract. 
That  decision  was  based  principally  on  the  ground  of  the  actual  pos- 
session and  enjoyment  of  freedom  by  him,  and  proof  of  payment  of . 
the  price  for  which  he  obtained  it;  these  circumstances  having  estab- 
lished a  date  to  the  contract,  and  exhibited  the  whole  transaction  en- 
tirely free  from  fraud  or  prejudice  to  the  creditors  of  the  insolvent. 
The  rights  of  second  purchasers  or  mortgage  creditors,  were  not  con- 
sidered in  that  case,  as  the  matter  in  dispute  did  not  require  any  de- 
cision in  relation  to  such  rights;  but  in  the  subsequent  case  they  were 
examined,  and  the  construction  given  to  our  laws  on  the  subject,  was 
against  the  claim  of  a  mortgage  creditor,  who  insisted  on  the  nullity 
of  an  act  sous  seing  prive,  in  pursuance  of  which  the  vendor  took 
possession  of  the  immovable  property  which  was  sold  by  it  previous 
to  the  en  registering  ot  the  mortgage  under  which  the  lien  was 
claimed. 

In  both  these  cases  it  seems  that  the  validity  of  the  deeds  under 
private  signature,  was  mainly  supported  in  consequence  of  the  de- 
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livery  of  the  thing  sold  to  the  purchaser;  and  his  actual  possession 
under  the  priv^ate  act  of  sale. 

The  ^8th  article  of  the  old  Code,  inroked  in  favor  of  the  claims  of 
the  syndics,  is  continued  in  force  by  the  Louisiana  Code,  with  an  ad- 
dition, conforming  to  the  decisions  al)ove  cited,  which  gives  effect  to 
sales  or  exchanges  of  real  property  from  the  time  of  the  actual  de- 
livery of  the  thing  sold  or  exchanged. 

It  does  not  appear  from  the  evidence  of  the  present  case,  that 
actual  delivery  was  ever  made  of  the  land  to  the  vendee  of  the  insol- 
vent; we  are,  therefore,  of  opinion  that  as  it  respects  the  creditors  of 
the  latter,  the  sale  bein  guilder  private  signature,  and  not  registered  as 
required  by  law,  must  be  considered  as  null  and  void;  and  the  pro- 
perty intended  to  be  conveyed  by  it,  decreed  to  be,  and  make  a  part 
of  the  mass  of  the  insolvent's  estate,  &c. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  reversed  and  annulled;  and  it  Is  fur- 
ther  ordered,  adjudged  and  decreed,  that  the  plaintiffs  and  appellants 
do  recover  the  land  in  dispute,  as  a  part  of  the  estate  of  the  insolvent 
De  Flechier:  and  that  the  appellee  and  defendant  pay  costs  in  both 
courts. 

Carleton  and  Lockeiiy  for  the  plaintiffs. 

GrymeSy  for  the  defendant. 


M'Mickea  v.  Smith  and  Wife.    V,  N.  S.  427- 

flkraoe  of  citotf  ob  «f  ijippeai  on  tiie  tttorney  of  tbo  appellee,  is  not  soffioieot,  qnleis  it  is 

sfaa«n  the  latter  wn9  atent  fiom  the  0tate. 
nothing  vill  'Core  wint  of  citation,  but  qppoaraooo  and  pleadinf  to  the  meriti. 
It  isiiot  a  good  servioe  of  a  oitatioa  of  uppeal,  that  U  may  be  made  on  a  corator  ^  kH 

when  the  party  dies  pemdenU  tUf.    His  heir  fhonld  be  cited. 
Mn^M  women  cannot,  vndor  any  drcmnstonoaa,  become  sureties  lor  their  hnsbapAi. 

THIRD  J^irkA. 

PoRTca,  ,J^  ideliTered  the  opinion  of  the  xumct. 

The  (defendants  aad  appellees  move  to  dismiss  tins  sppeal^  because 
diere  has  been  no  service  of  the  citation  to  this  court 

The  evidence  of  service  is  contained  in  an  affidavit  of  the  deputy 
sberiffy  ^ffxitfim  on  the  bade  of  the  citation;  in  which  he  states,  <<  that 

51* 
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\^e  did  deliver  a  copy  of  the  citation,  together  with  a  copy  of  appel- 
lant's petition  to  Archibald  Haraldson,  the  counsel  of  defendant,  on 
the  31st  May,  1826,  and  on  the  3d  day  of  June,  1826,  also  delivered 
to  Margaret  Siuith,  one  of  the  defendants,  a  copy  of  this  citation,  to- 
gether with  a  certified  copy  of  appellant's  petition. 

The  582d  article  of  the  Code  of  Practice  directs,  that  the  sheriff 
shall  serve  the  petition  and  citation  of  appeal  on  the  appellee,  if  he 
reside  within  the  state,  or  his  advocate  if  he  do  not,  by  delivering  a 
copy  of  the  same  to  such  appellee,  or  his  advocate,  or  by  delivering 
it  at  the  place  of  his  dotnicil. 

The  directions  of  this  article,  have  not  been  complied  with  in  the 
case  before  us.  The  return  shows  service  on  the  attorney  of  the  de- 
fendant; and  the  record  affords  no  evidence  that  he  was  at  that  time 
absent  from  the  slate. 

Several  reasons  have  been  urged,  to  show  that  the  appellee  is  pro- 
perly before  us. 

1.  That  the  service  being  made  on  the  wife,  who,  by  law,  is  obliged 
to  reside  at  the  domicil  of  the  husband,  the  presumption  is,  the  latter 
had  notice.  •  '. 

2.  That  the  record  shows,  the  defendant  was  absent  from  the 
parish  in  the  year  1825,  and  there  is  no  evidence  given  that  he  had 
returned  before  Jime,  1826,  when  the  citation  was  served. 

And,  lastly,  that  the  appearance  of  the  defendant  in  this  court  so 
soon  after  the  return  day,  confirms  these  presumptions. 

I.  The  court  can  presume  nothing  in  relation  to  a  party  being  cited. 
Constructive  notice  will  not  do;  nor  even  actual,  unless  given  in  the 
manner  prescribed  by  law.  Proof,  by  any  number  of  witnesses,  in 
a  court  of  the  first  instance,  that  the  defendant  was  informed  a  suit 
was  pending  against  him,  would  not  authorise  a  judgment  by  default 
Nothing  will  cure  the  defect  of  a  want  of  citation,  but  appearance, 
and  pleading  to  the  merits. 

II.  Proof,  that  the  appellee  was  out  of  the  parish  in  1825,  is  not 
proof  that  he  was  out  of  the  state  in  1826;  nor  does  it  afford  the 
slightest  presumption  of  the  fact. 

III.  The  appellee  had  a  right  to  come  into  this  court  to  point  out 
the  defect  in  the  process,  and  prevent  the  proceedings  which  might 
have  been  had  on  the  record,  had  not  the  attention  of  the  court  been 
drawn  to  the  want  of  citation;  and  his  appearance  here  for  that  pur- 
pose, cannot  be  construed  a  waiver  of  the  objection. 

We  cannot  examine  the  correctness  of  the  jttdgment  in  relation  to 
the  appellee,  who  was  regularly  cited;  for  she  is  a  married  woman, 
and  must  appear  here  with  her  husband  or  by  his  authority. 

The  opinion  just  delivered,  was  that  formed  on  the  record  as  it 
was  before  us  on  the  first  argument  After  this  argument,  and  before 
judgment  was  pronounced,  the  plaintiff  suggested  a  diminution  of  the 
record,  and  obtained  a  certiorari  to  complete  it.  A  return  has  been 
made  to  this  writ,  and  it  appears  that  previous  to  the  decision  of  the 
Case  in  the  district  court,  on  the  death  of  one  of  the  defendants  being 
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shown,  it  was  ordered  that  Archibald  Haraldson  be  appointed  cura- 
tor ad  hoc  to  represent  the  interests  of  the  defendant  during  the  pen- 
dency of  the  suit. 

The  curator  ad  hoCj  is  the  same  person  on  whom  the  appeal  wa^ 
served.  But  we  do  not  think  the  case  of  the  appellant  is  made  better 
by  the  disclosure  of  this  fact.  Our  Code  of  Practice  requires,  that  if 
the  defendant  should  die  after  issue  joined,  his  heir  must  be  cited. 
This  is  what  should  have  been  done  here,  and  until  it  was  done, 
judgment  could  not  have  been  regularly  given  in  the  district  court 
against  the  succession  of  the  deceGised. 

It  is  said  the  court  must  presume  the  wife  was  the  heir.  If  such 
were  the  fact,  the  appointment  of  the  curator  was  irregular  and  void; 
for  she  was  present  and  in  court.  But  that  appointment  negatives 
this  presumption,  if  indeed  it  can  be  called  one;  for  if  we  were  at 
liberty  to  presume  any  thing  in  the  matter,  we  should  rather  suppose 
the  deceased  did  not  die  without  either  ascendants  or  descendants,  or 
colhteral  relations. 

But  tlfe  death  of  the  husband  removes  the  objection,  that  the  wife 
could  not  appear  in  court  without  him;  and,  consequently,  the  case, 
as  to  her,  must  be  examined  on  the  merits. 

We  have  done  so,  and  it  appears  from  the  evidence,  that  the  notes 
on  which  this  suit  was  instituted,  were  given,  in  part  for  negroes  sold 
to  the  husband,  and  in  part  for  a  balance  then  due  by  him  on  an^er 
obligation  to  the  plaintiff.  They  cannot,  therefore,  be  enforced  agamst 
the  wife.  It  has  been  more  than  once  decided  in  this  court,  that  a 
married  woman  could  not,  under  any  circumstances,  become  surety 
for  her  husband;  and  that  this  prohibition  could  not  be  avoided,  by 
giving  to  the  contract  the  form  of  an  obligation  in  solido.  Durnford 
V.  Gros  and  Wife,  7  Mart.  484;  Bank  v.  Trudeau,  2  N.  S.  39;  Trem6 
V.  Lanaux's  Syndics,  4  N.  S.  230. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  this  appeal  so 
far  as  it  relates  to  the  estate  of  John  Smith,  one  of  the  appellees,  be 
dismissed,  with  costs. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court,  in  favor  of  the  other  appellee,  Margaret  Smith, 
be  affirmed,  with  costs. 

Presiony  for  the  plaintiff. 

fVails  and  Lobdeliy  for  the  defendants. 
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Jewett  V.  Davis.    V,  N.  S.  432, 

The  poblicatioD  in  the  State  Gtietle  is  not  a  promnlgetien  of  the  acts  of  the  Icfislatore, 
purauant  to  the  proviaiona  of  the  Looitiana  Cede,  arts.  4,  5i,  6,  7> 

Three  days  after  the  laws  are  sent  to  the  dark  of  the  pariah  m  vhtch  Ihe  seat  of  fovem* 
meot  is  held,  thej  are  to  he  oonaidered  ia  Ssttt  there,  and  thenee  ia  the  other  pariahea 
ai  the  interval  of  one  daj  ftr  ofory  (oar  leafaea,  aocordhi^  to  the  aiath  artiela  «f  Hkm 
jMwCode. 

FIRST  District. 

Porter,  J.^  delivered  the  opinion  of  the  court. 
'  This  case  was  heard  in  last  June  term,  and  judgment  pronounced. 
On  the  application  of  the  appellant,  a  rehearing  has  been  granled, 
and  it  has  been  again  argued. 

The  cause  commenced  by  attachment,  and  was  dismissed  in  (he 
court  below,  for  want  of  a  sufficient  affidavit  It  presents  two  que^ 
tioQs:— ^First,  whether  the  oath  of  the  plaintiff  be  proved  to  us  by 
legal  evidenoe?  And,  Secondly,  whether  the  want  of  an  affidavit  by 
him,  is  supplied  by  that  of  his  agent? 

That  of  the  principal  is  evidenced  by  a  certificate  of  the  mayor  of 
the  city  of  New  York,  with  his  seal  annexed,  and  we  are  clearly  of 
opinion  that  it  is  not  legal  proof  of  die  fact  which  it  is  offered  Co 
establish.  We  hav«  no  particular  knowledge  of  either  the  seal,  ox 
handwriting  of  the  mayor  of  New  York,  and  to  admit  inferior  evi* 
dence  of  this  kind,  would  open  a  door  to  numerous  frauds.  The 
plaintiff's  counsel  is  correct,  in  stating  that  this  is  a  document  which 
need  not  be  authenticated  according  to  the  acts  of  Congress.  We 
have  already  decided  that  point.  But  it  is  defective  on  general  prin- 
ciples of  law.  The  seal  of  the  state  should  have  been  added,  or  proof 
given  of  the  seal  of  the  mayor,  and  of  the  handwriting.  Woolsey 
V.  Paulding,  9  Mart.  280. 

A  correct  solution  of  the  second  question  depends  on  ascertaining 
the  period  at  which  the  late  law,  amending  the  Code  of  Practice,  was 
promulgated.  If  it  was  in  force  at  the  time  the  affidavit  was  made, 
the  plaintiff  contends  it  was  such  as  the  amendment  authorises.  The 
defendant  insisted  that,  even  supposing  the  act  to  have  been  in  force, 
the  affidavit  is  not  according  to  law;  but  he  principally  relies  on  the 
argument,  that  at  the  time  the  oath  of  the  agent  was  made,  the  act 
was  promulgated. 

On  the  hearing  of  the  rule,  taken  to  dismiss  the  attachment,  the 
plaintiff  introduced  the  Louisiana  State  Gazette  of  the  13th  April, 
1826; containing  an  act, entitled  "An  act  to  amend  the  Code  of  Prac- 
tice of  the  State  of  Louisiana/'  &c. 
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The  counsel  for  the  appellant  has  argued,  that  the  law  is  in  such 
a  state  of  confusion,  the  court  may  adopt  any  construction  which  it 
thinks  most  useful  and  convenient.  That  our  legislation,  in  regard 
to  the  promulgation  of  the  laws,  is  confused  and  embarrassing  is 
undoubtedly  true;  but  this  circumstance,  though  it  increases  the  labor 
of  the  court,  does  not  diminish  its  obligation  to  endeavor  to  find  out 
what  the  will  and  intention  of  the  legislature  was,  and  enforce  it, 
even  though  it  did  not  coincide  with  our  notions  of  utility.  But  it  is 
believed  that  the  opinion  we  entertain,  eminently  promotes  the  object 
which  the  counsel  seems  to  think  should  guide  the  court  in  interpreting 
tlie  laws  that  have  been  passed  on  this  subject. 

The  Civil  Code  has  provided,  ^'That  laws  cannot  be  obligatory 
without  being  known;  that  they  shall  be  promulgated  by  the  governor 
of  the  state.*' 

<'That  the  laws  shall  be  directed  to  the  authorities  entrusted  with 
their  execution;  and  to  such  other  persons  as  the  law  has  designated, 
or  may  designate  in  the  form  or  manner  which  is  or  may  be  pre- 
scribed to  insure  their  publicity." 

<<The  clerks  of  all  the  courts  of  justice  of  this  state,  shall  insert  in 
a  registry,  to  be  kept  for  that  purpose,  the  titles  of  all  the  laws  which 
shall  have  been  directed  to  them,  together  with  the  day  on  which 
they  shall  have  received  them."     Civil  Code,  art.  4. 

By  the  fifth  section  of  ^n  act,  supplementary  to  an  act,  entitled  an 
act,  further  and  more  effectually  to  provide  for  the  public  printing, 
passed  the  12th  December,  1816,  it  is  made  the  duty  of  the  governor, 
for  the  time  being,  immediately  on  the  delivery  of  the  laws  into  the 
office  of  the  secretary  of  the  state,  to  cause  said  laws  to  be  distributed, 
and  sent  to  the  parish  judges  of  the  different  parishes,  by  them  to  be 
delivered  to  such  persons  in  their  parishes,  as  may  be  by  law  entitled 
to  them.     Acts  of  1817,  p.  6. 

Now,  although  these  enactments  do  not  positively  exclude  pub- 
lication in  the  newspapers,  as  a  means  of  promulgation,  yet  the  whole 
of  them  taken  together,  would  seem  to  leave  little  doubt  that  such  a 
mode  was  not  contemplated  by  the  legislature.  The  governor  is 
directed  to  promulgate  these  laws,  by  delivering  them  to  the  different 
officers  charged  with  their  execution.  This  direction  most  certainly 
negatives  the  idea,  that  sending  them  to  the  public  printer  to  be 
printed,  is  a  promulgation;  for  he  is  not  one  of  those  persons  charged 
with  their  execution  or  application,  and  non  constat  that  one  half  of 
the  officers  in  this  state  take  his  paper.  The  printer  prepares  the 
laws  for  promulgation  by  multiplying  the  copies  of  the  acts  which 
are  transmitted  to  him  in  manuscript,  and  the  act  of  the  governor 
which  forwards  them  to  him,  cannot,  without  doing  great  violence 
to  the  plain  meaning  of  the  words  used  in  the  Code,  be  construed  a 
forwarding  to  the  persons  entrusted  with  their  execution.  The  clause 
which  orders  the  clerks  of  the  several  courts  to  record  the  day  on 
which  the  statutes  are  received  by  them^,  supports  this  interpretation. 
No  possible  reason  can  be  assigned  for  such  a  direction,  unless  it  was 
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to  ascertain  some  certain  time  at  which  the  laws  were  promulgated, 
and  if  they  were  previously  promulgated  by  a  publication  in  the 
newspapers,  such  a  direction  was  useless  and  absurd. 

There  is  still  another  consideration.  If  it  had  been  the  intentioQ 
of  those  who  made  the  law,  that  publication  in  the  newspapers  was 
promulgation,  can  it  be  believed  that  so  many  provisions  would  have 
been  introduced,  and  such  particular  directions  given  about  the  go- 
vernor forwarding  them  to  officers  charged  with  their  execution,  when 
the  whole  object  could  have  been  attained  by  simply  enacting,  *^  that 
the  laws  shall  be  promulgated,  by  publication  in  the  State  Gazette/' 

We  have,  in  some  measure,  a  construction  of  the  legislature  on 
their  own  acts  on  this  subject.  In  the  3^ear  1817,  it  was  deemed 
important  to  promulgate  the  law,  anicnding  the  acts  enacted  to  <,or- 
ganise  the  courts  of  this  state,  and  for  other  purposes,  earlier  than  it 
would  have  been  by  the  usual  mode.  A  resolution  was  accordingly 
passed,  by  which  the  governor  was  requested  to  have  150  copies  of 
it  printed  without  delay;  and  he  was  required  to  promulgate  the  same, 
by  forwarding  immediately  to  each  of  the  clerks  of  the  supreme  and 
inferior  courts  of  this  state,  and  to  the  several  judges  of  the  district 
and  parish  courts,  a  copy  of  the  law.  This  direction  was  wholly 
unnecessary,  if  the  ideas  of  the  appellant  in  relation  to  this  matter  be 
correct.  The  object  of  the  legislature  would  have  been  attained  by 
a  publication  in  the  State  Gazette,  and  more  speedily  than  it  could 
have  been  in  the  mode  to  which  they  resorted. 

The  great  error  of  the  argument  by  which  this  interpretation  is 
resisted,  arises  from  confounding  publication,  with  promulgation. 
These  words  in  common  parlance,  are  nearly  synonymous.  But 
when  applied  in  a  legal  and  technical  sense,  to  give  such  publicity  to 
laws,  as  that  no  one  can  plead  ignorance  of  them,  it  does  not  follow 
that  every  publication  is  a  promulgation. 

This  construction  does  no  violence  to  the  sixth  article  of  the  Code. 
Three  days  after  the  laws  are  sent  to  the  clerk  of  the  parish  where 
the  seat  of  government  is  held,  they  are  considered  in  force  there, 
and  thence  in  the  other  parishes  at  the  period  therein  prescribed,  that 
is,  one  day  for  every  four  leagues.  It  is  not  seen  what  greater  objec- 
tion can  lie  to  implying  a  knowledge  from  promulgation  in  this  way, 
than  there  would  be  to  a  promulgation  by  printing  in  the  newspapers. 

This  question  was  brought  before  the  court  in  the  case  of  St.  Avid 
V.  Weimprender,  and  it  w'as  there  held,  that  the  act  of  the  governor, 
promulgating  the  laws,  was  necessary  to  enable  a  court  of  justice  to 
execute  them.  In  the  opinion  delivered,  it  was  said — "  If,  without 
his  act,  the  laws  be  promulgated  and  become  known,  the  execution 
is  not  to  take  place,  till  the  directions  of  the  Code  be  complied  with.'' 

The  point  actually  decided  in  that  case,  does  not  go  the  whole 
length  of  that  now  before  us  for  decision;  but  this  reasoning  of  the 
court  shows  satisfactorily  the  view  then  taken  of  the  matter,  and  that 
the  promulgation  must  come  through  the  executive. 

It  has  been  strongly  pressed  on  us,  that  publication  in  the  newspa- 
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pers  could  have  been  direcced  for  no  other  purpose,  but  that  of  pro^ 
mulgation,  and  that  the  construction  adopted  by  this  court  in  its  for- 
mer judgment,  is  highly  inconvenient. 

We  think  an  important  and  highly  beneficial  object  was  contem* 
plated  to  be  attained  by  the  legislature,  in  directing  the  laws  to  be 

{irinted  in  the  newspapers,  and  that  that  object  was  not  promulgation, 
t  has  been  a  matter  of  serious  concern  to  %  nearly  all  legislators,  to 
provide  means  for  making  their  laws  known,  before  men  were  bound 
by  them,  and  different  modes  have  been  resorted  to  in  different  coun- 
tries, to  accomplish  this.  In  none  has  it  been  completely  attained,  and 
from  the  ignorance  and  inattention  of  mankind,  it  never  can  be  com- 
pletely attained.  No  matter  what  precautions  are  taken,  there  will 
still  be  many  whose  conduct  and  pecuniary  interests  must  be  governed 
by  laws,  of  whicli  they  are  ignorant.  But  this  very  circumstance 
furnishes  the  strongest  reason  why  all  possible  publicity  should  be 
given  to  laws  before  men  are  bound  by  them.  There  cannot,  perhaps, 
be  a  better  mode  devised  to  attain  so  desirable  an  end,  than  that  which 
the  legislature  of  oiir  state  seems  to  have  adopted,  namely: — ^to  publish 
them  first  in  a  newspaper,  and  then  let  some  time  elapse  for  the 
knowledge  of  them  to  spread  through  the  community  before  they  are 
officially  promulgated,  and  made  binding  on  the  citizen.  By  this 
means  the  communication  of  actual  knowledge  is,  as  far  as  practi- 
cable, reconciled  with  the  public  interest;  which  will  not  permit  that, 
after  a  certain  time,  any  one  should  plead  ignorance  of  the  law. 

It  has  been  urged,  that  the  governor  sending  the  acts  of  the  legis- 
lature to  the  district  court  in  New  Orleans,  is  a  very  bad  mode  of 
giving  notice  to  a  distant  parish,  that  the  laws  are  promulgated.  But 
this  argument  overlooks  the  important  fact,  that  the  laws  have 
already  had  publicity  given  them;  and  that  the  object  of  this  promul- 
gation is  rather  to  fix  a  particular  time  at  which  they  shall  be  in  force, 
than  to  give  a  knowledge  which  is  supposed  to  be  already  communi- 
cated by  publication.  This,  however,  applies  with  almost  equal 
Strength  to  the  position  assumed,  that  publication  in  the  newspapers 
gives  such  publicity,  as  that  every  citizen  can  know  what  laws  are 
enacted. 

It  is  no  doubt  that  it  is  almost  impossible  by  any  legislation  to  attain 
the  most  desirable  end  of  bringing  home  the  knowledge  of  the  law 
to  every  man  before  he  is  punished  for  a  breach  of  it.  But  admitting 
that  the  mode  contended  for  by  the  appellant,  has  all  the  advantages 
which  he  represents,  the  interpretation  now  given,  enables  the  citizen 
to  enjoy  the  benefit  of  it;  and,  with  this  additional  security,  that  he  is 
not  even  bound  by  this  publication  until  the  governor  officially  pro- 
mulgates the  law.  The  chances  of  the  citizen  knowing  it,  are  there- 
fore much  increased;  and  consequently,  the  risk  dimini^ed  of  his 
suffering  by  enactments  to  which  he  is  a  stranger. 

It  is  to  be  regretted  that  the  mode  of  promulgation,  contemplated 
by  the  law  as  it  now  stands,  should  be  open  to  so  many  objections. 
Oae  certain  day  ought  to  be  given  for  the  seat  of  government,  and 
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the  law  be  made  obligatory  through  the  whole  extent  of  the  state 
within  a  limited  time  after  the  promulgation.  At  present^  the  period 
in  which  the  laws  go  into  effect,  is  made  to  depend  on  the  time  at 
which  they  reach  the  different  parishes,  unless  promulgation  has  been 
made  in  this  city  in  the  manner  pointed  out  by  the  Code.  This  is 
certainly  a  great  inconvenience,  and  it  has  been  properly  pressed  on 
the  court  that  it  never  could  have  been  the  intention  of  the  legislature 
to  adopt  so  confused  and  perplexed  a  mode  of  giving  a  certain  date 
to  the  time  when  their  laws  should,  be  in  force.  But  arguments  ab 
inconvenienii,  cannot  authorise  us  to  say,  that  two  or  three  articles 
placed  in  our  first  Civil  Code,  and  retained  on  the  late  revision  of  it, 
mean  nothing.  The  remedy  for  these  inconveniences  is  in  the  hands  of 
the  legislature,  who,  as  soon  as  their  attention  is  drawn  to  the  evil, 
will  no  doubt  remove  it,  and  give  entire  efficacy  to  the  system  on 
which  they  have  heretofore  acted. 

The  judgment  of  the  district  court  should  be,  therefore,  affirmed 
with  costs. 

fVatts  and  Lnbdeli,  for  the  plaintiff. 

GrymeSf  for  the  defendant. 


Lobre  v.  Pointz.     V,  N.  S.  443. 

If  A  B  fetch  defendant  to  the  counting-house  of  plaintiff  (the  latter  having  previooaly 
reAieed  A  B  a  loan)  and  defendant,  on  coming  there  told  plaintiff  that  A  B  was  an 
honest  man;  that  he  might  be  trusted  with  safety  to  whatever  amount  he  might  wish, 
for  that  he  was  an  honest  man,  and  that  he  would  pay  him;  and  that,  if  the  defendant 
had  the  money  himself,  he  would  lend  it  to  A  B;  and  plaintiff  on  this  statement  acoepC 
A  B*s  bill,  who  speedily  becomes  insolvent  and  fails  to  pay  back  the  amount  of  this 
drafl,  yet  is  not  defendant  liable  to  plaintiff  for  the  loss. 

PARISH  Court  of  New  Orleans. 

Porter,  J.,  deUvered  the  opinion  of  the  court. 

The  petitioner  states  that  he  accepted  a  draft  of  one  Bryarly,  at  the 
instance  and  request  of  the  defendant,  who  asserted  that  Bryarly  was 
an  honest  man,  and  would  punctually  and  faithfully  pay  any  engage- 
ment he  might  contract. 

The  general  issue  was  pleaded,  and  the  court  below,  after  hearing 
testimony,  gave  judgment  against  the  plaintiff,  who  appealed. 
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The  evidence  shows,  that  Bryarly  was  in  treaty  with  the  plaintiff 
to  purchase  some  groceries,  and  that  the  defendant  at  the  request  of 
Bryarly,  asked  the  plaintiff  if  he  intended  to  let  him  (Bryarly)  have 
them,  and  that  he  replied  he  helieved  he  should 

It  does  not  appear,  whether  these  groceries  were  furnished  or  not; 
but  in  relation  to  the  draft  which  forms  the  subject  of  the  present  suit, 
it  is  proved  by  one  of  the  clerks  of  the  plaintiff,  that  Bryarly  came  to 
the  store  of  the  plaintiff,  and  requested  the  loan  or  advance  of  500 
or  600  dollars,  and  that  he  would  pay  it  on  his  return  to  the  city  next 
fall.  This  loan  was  refused;  upon  which,  Bryarly  went  to  look  for 
the  defendant,  and  brought  him  to  the  store  of  the  plaintiff.  The  de- 
fendant, on  coming  there,  told  the  plaintiff  that  Bryarly  was  an  honest 
man,  that  he  might  be  trusted  with  safety  to  whatever  amount  he 
might  wish,  for  that  he  was  an  honest  man  and  that  he  would  pay 
him,  and  that  if  the  defendant  had  the  money  himself  he  would  lend 
it  to  Bryarly. 

On  this  statement,  the  plaintiff  accepted  the  draft. 

It  is  satisfactorily  proved,  that  Bryarly  had,  at  the  time  this  recom- 
mendation was  given,  the  character  of  an  honest  man:  but  it  was 
proved  that  he  was  embarrassed  in  his  affairs.  Whether  this  was 
known  to  the  defendant,  is  not  shown. 

The  general  principles  of  law  on  this  subject,  are  perfectly  well 
settled.  That  mere  advice  will  create  no  obligation;  and  that  coun- 
sel given,  unless  it  be  fraudulent,  will  not  render  the  person  giving 
it,  responsible  for  any  consequences  that  may  result  from  others 
acting  under  it,  are  almost  maxims  of  our  jurisprudence.  There  is 
frequently,  however,  difficulty  in  the  application  of  these  principles 
to  particular  cases;  where,  from  the  terms  used,  it  is  hard  to  distin- 
guish mandate,  from  advice.  We  think  the  case  before  us  is  of  the 
latter  kind.  The  language  used  by  the  defendant,  goes  no  further 
than  opinion.  A  strong  one,  to  be  sure;  but  one  which  cannot  make 
him  responsible  for  the  debt  contracted,  if  the  intention  of  the  parties 
was,  that  the  plaintiff  should  have  the  benefit  of  the  knowledge  the 
defendant  had  of  Bryarly,  and  he  gave  it  honestly.  Now,  if  it  had 
been  in  their  contemplation,  that  the  defendant  should  have  become 
surety  for  the  debt,  other  language,  we  must  presume,  would  have 
been  used.  The  plaintiff  would  not  have  been  satisfied  with  an 
opinion;  the  principal  was  able  to  pay,  and  would  pay;  but  would 
have  required  an  engagement,  that  if  the  principal  did  not  pay,  the 
surety  would.  The  case  before  us  is  almost  exactly  that  put  by  Po- 
thier.  In  his  contract  of  mandate,  after  stating  that  "  if  you  write  to 
another,  to  lend  a  friend  a  sum  of  money  in  your  place,  it  will  amount 
to  a  mandate;"  he  adds:  ^^  Mais  si  je  voits  avois  seuhment  dit: 
Vovs  pourrez  preter  sure^nent  a  Pierre  la  somme  qum  vous  de- 
inande  a  emprunler;  c^esi  tui  honnele  homme,  qui  est  tres  solva^ 
ble  ei  qui  meri/e  qu^on  hti  rende  service;  ces  lermes  ne  renferment 
qxi^tin  conseil  d^ou  ii  ne  nail  aucvne  ohiiffuiion.'*  Pothierj  TraiU 
du  Contra t  du  Mandate  no.  21;  Dig.  50,  tit.  17,  law  47. 
Vol.  III.— 52 
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Tho  case  of  Amory  v.  Boyd,  cited  by  plaintiff's  counsel,  requires 
some  notice  from  the  court.  There,  the  person  to  whom  the  money 
was  advanced,  was  wholly  unknown  to  the  plaintiff,  and  he  was  in- 
troduced by  a  letter  from  the  defendant  in  the  following  words: 
<<  Captain  M.  Leary,  being  unacquainted  at  New  Orleans,  will  be 
indebted  to  your  politeness  in  affording  him  such  assistance  as  his 
present  situation  may  require;  and  a  bill  on  his  father  for  the  funds 
he  may  need  for  his  present  necessities  will  be  honored  forthwith." 
The  court  thought  these  expressions  amounted  to  more  than  a  mere 
recommendation,  and  advice,  and  the  plaintiff  recovered.  A  com- 
parison of  the  language  used  there  with  that  of  this  case,  shows  the 
former  of  a  more  positive  kind.  No  opinion  is  expressed  in  it.  It  is 
direct,  and  unqualified.  To  say  the  least,  it  was  ambiguous,  and  the 
party  to  whom  the  letter  was  directed,  had  no  choice  but  to  advance 
the  money  or  suffer  the  person  who  was  recommended  to  him  to  be 
without  the  means  of  subsistence.  Here,  if  any  engagement  on  the 
part  of  the  defendant  was  contemplated,  it  is  impossible  to  believe 
the  plaintiff  would  have  remained  satisfied  with  an  opinion  of  the 
responsibility  of  the  person  to  whom  the  money  was  advanced.  But 
that  case  carried  the  doctrine  of  responsibility  as  far  as  we  are  pre- 
pared to  go,  or  as  the  law  will  warrant.  The  case  before  us  is  several 
shades  weaker,  and  cannot  be  governed  by  it.  It  falls  clearly  within 
the  principle  consilii  nonjraudnfenti,  nulla  obligatio. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed,  with  costs. 

Waggamanj  for  the  plaintiff 

GrymeSj  for  the  defendant 


Bedford  et  at.  v.  Jacobs.     V,  N,  S.  448. 

When  the  cose  is  tried  by  a  jury,  the  coort  cannot  give  interest  on  the  sum  found  by  the 

verdict. 

FIRST  District, 

Martin,  J.,  delivered  the  opinion  of  the  court. 

This  case  was  before  us  in  June  last,  and  was  remanded,  with 
directions  to  the  district  court  to  act  on  a  motion  for  a  new  trial.  The 
new  trial  was  refused,  and  judgment  was  entered  on  the  yerdict 
The  defendant  appealed.    4  N.  S.  528. 
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His  counsel  in  this  court,  assigns  as  error,  that  the  court  gave 
judgment  for  the  sum  found  by  the  jury,  adding  interest  from  the 
judicial  demand  till  payment.  He  contends  that  a  verdict  cannot  be 
altered  by  the  court,  and  the  judgment  must  follow  it. 

It  is  argued  by  the  counsel  of  the  plaintiffs  and  appellees,  that 
their  demand  being  for  the  price  of  goods,  groceries  and  merchandise 
sold,  and  the  verdict  being  for  the  exact  sum  claimed,  it  is  evident 
no  interest  was  added,  and  the  court  acted  correctly  in  allowing  what 
the  law  gives;  and  if  we  be  of  opinion  that  the  court  erred,  the  case 
must  be  remanded  for  a  new  trial,  that  the  plaintiffs  may  obtain 
their  dne  from  another  jury. 

The  old  Civil  Code,  under  which  the  transaction  took  place  on 
which  (he  suit  is  grounded,  provides,  that  in  the  contract  of  sale,  the 
price  bears  interest  if  the  parties  have  agreed  it  should;  if  the  thing 
sold  produce  profits  or  other  income;  and,  lastly,  if  the  vendee  has 
been  sued  for  payment.  Civil  Code,  360,  art.  84.  But  the  defendant's 
counsel  is  correct  in  his  two  positions — the  court  cannot  alter  a  ver- 
dict, and  the  judgment  must  follow  it. 

We  ought  not  to  remand  the  case.  If  the  plaintiffs  were  dissatisfied 
with  the  verdict,  they  ought  to  have  prayed  below,  that  it  might  be 
set  aside.  On  the  contrary,  they  resisted  the  defendsmt's  attempt  in 
this  appeal.  As  it  stands,  nothing  can  be  added  to  it,  and  the  judg- 
ment must  follow  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  annulled,  avoided  and  reversed,  and  that  the  plaintiffs  recover  the 
sum  of  seven  thousand  nine  hundred  and  twenty-two  dollars  and 
sixty  cents,  with  costs  in  the  district  court;  but  it  is  ordered  that  they 
pay  them  in  this. 

M^  Caleb f  for  the  plaintiffs. 

Whittelsej/y  for  the  defendant. 


M'Clintock  et  al.  v.  Cairnes  et  al.    V,  N.  S,  450, 

PARISH  Court  of  New  Orleans. 

This  case  was  very  elaborately  argued  at  the  bar,  and  gravely 
deliberated  by  the  court.  It  turned  on  the  construction  of  a  section 
of  the  act  of  1817,  amendatory  of  the  several  acts  to  organise  the 
courts  of  the  slate,  &c.  which  section  gave  authority  to  any  court  of 
competent  jurisdiction  to  issue  attachments  to  secure  and  enforce  the 
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payment  of  debts  not  actually  due,  whenever  the  said  court  shall  be 
satisfied  by  the  oath  of  the  creditor,  &c.,  &c.  of  the  existence  of  the 
debt,  and  that  the  debtor  is  about  permanently  to  depart  from  this  state^ 
or  intends  to  remove  his  property  out  of  the  same:  Provided  si'wa.ySy 
that  the  defendant  may  be  released  from  such  attachment,  by  proving 
to  the  satisfaction  of  the  court,  &c.,  that  the  facts,  &c.,  were  not  truly 
stated,  or  by  giving  bond  and  security,  &c.,  &c.  This  court  now 
decide  J  that  this  remedy  for  the  collection  of  debts  not  yet  due,  applied 
only  to  debtors  residing  within  this  state,  and  who  were  about  to 
remove  themselves,  or  send  away  their  property.  But,  inasmuch  as 
the  legislature  saw  fit  to  interpose  and  settle  this  matter  in  a  contrary 
sense,  it  is  only  deemed  expedient  by  the  editor,  at  this  place,  to  cite 
the  provision  referred  to:  it  is,  section  7,  of  the  act  of  April  7, 1826, 
amendatory  of  the  articles  242,  243,  244  of  the  Code  of  Practice. 
It  permits  an  attachment,  under  certain  regulations,  in  all  cases  where 
the  debt  or  obligation  is  not  yet  due.  The  oath,  if  of  the  agent,  may 
be  to  the  best  of  his  knowledge  and  belief. 

Loekedy  for  the  plaintiff. 

M^Caleby  for  the  defendant. 


Commandeur  v.  Russell.     V,  N.  S.  456. 

The  action,  by  a  workman,  for  the  price  of  a  boat,  cannot  be  defeated  by  showing  that 

there  is  a  sait  pending  against  him  for  damages  in  another  state. 
If^  ader  the  work  is  commenced,  the  contract  for  which  was  reduced  to  writing,  a  sabse. 

quent  agreement  is  entered  into  by  parol,  it  may  be  proved  by  oral  tefitimony. 
Depositions  in  another  state,  taken  under  a  rule  of  court  of  this,  must  pursue  the  rules 

prescribed  by  our  law. 
If  the  cause  be  submitted  to  a  jury,  and  they  do  not  find  interest,  the  court  cannot 

add  it. 

PARISH  Court  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendant,  sued  for  the  balance  of  the  price  of  a  steamboat 
built  by  the  plaintiff,  pleaded  that  the  contract  he  was  sued  on  was 
written,  and  contained  conditions  precedent,  which  the  plaintiff  had 
not  complied  with;  that  there  was  a  suit  pending  in  Kentucky  for 
the  same  cause  of  action;  that  the  boat  was  not  completed  in  due 
time,  and  she  is  not  constructed  according  to  the  contract. 
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The  plaintiff  had  a  verdict,  for  which  judgment  was  given  with 
interest  from  the  judicial  demand,  and  ordered  the  sale  of  the  boat 
for  the  plaintiff's  payment:  the  defendant  appealed. 

His  counsel  took  three  bills  of  exceptions  to  which  our  attention  is 
called.  The  first  was  to  the  opinion  of  the  court  overruling  the 
dilatory  pleas. 

The  second  was  to  the  reading  of  the  depositions  of  several  wit- 
nesses, on  the  ground  that  they  went  to  show  a  parol  agreement  for 
alterations  and  deviations  from  the  written  contract — particularly  as 
these  alterations  and  deviations  were  not  stated  in  the  petition. 

The  third  was  to  the  refusal  of  the  court  to  permit  the  defendant's 
counsel  to  read  certain  depositions,  on  the  ground  that  they  were  not 
taken  in  the  manner  prescribed  by  the  Code  of  Practice. 

I.  On  the  first  bill  the  counsel  relies  on  the  171,  172, 173,  343  and 
344th  articles  of  the  Code  of  Practice  and  1  Selwyn,  N.  P.  529. 

The  first  plea  overruled,  is  that  which  sets  forth  that  the  agreement 
sued  upon,  contained  many  matters  and  conditions  precedent,  to  be 
complied  with  by  the  plaintiff,  which  are  not  alleged  to  have  been 
complied  with;  and  so  far  as  it  concerns  such  conditions  or  others  to 
be  performed,  it  is  not  denied,  but  expre^ly  admitted  they  were  not 
complied  with. 

This  plea  was,  in  our  opinion,  correctly  overruled;  the  petition 
clearly  states  that,  in  conformity  with  the  stipulations  of  the  agreement, 
(which  is  annexed  to  the  petition,)  and  without  any  default  but  that 
caused  by  the  defendant,  who  neglected  timely  to  furnish  certain 
materials  necessary  to  the  construction  of  the  boat,  and  which  it  was 
his  duty  to  have  furnished;  he  the  plaintiff,  completed  the  boat,  and 
the  defendant,  without  the  plaintiff's  consent,  fraudulently  removed 
her  from  the  plaintiff's  yard,  and  ho  neglects  and  refuses  to  pay,  &c. 
We  think  the  cause  of  action  is  stated  with  sufficient  certainty. 

The  pendency  of  a  suit  in  the  state  of  Kentucky  for  damages  de- 
manded from  the  present  plaintiff,  by  the  same  defendant,  on  the 
agreement  on  which  the  present  suit  is  brought,  can  certainly  be  no 
bar  to  the  present  action.  If  it  were,  the  builder  of  a  boat  could,  for 
a  very  long  time  indeed,  and  perhaps  for  ever,  be  prevented  from 
suing  for  the  price  of  his  labor,  by  actions  brought  and  dismissed  in 
Convenient  time  on  an  alleged  claim  for  damages. 

II.  The  petition  alleges  that,  while  the  boat  was  building,  the 
defendant  requested  that  her  dimensions  might  be  extended,  and  this 
was  done  accordingly.  The  charges  which  this  alteration  gave  the 
builder  a  claim  for,  constitute  a  proper  item  in  his  demand;  and  as 
no  contract  as  to  this  intervened,  the  new  bargain  must  be  proved 
by  parol.  The  prohibition  of  parol  evidence,  on  which  the  defendant 
relies,  extends  only  to  cases  in  which  a  party  seeks  to  show  by  wit- 
nesses that  the  contract  was  not  originally  such  as  the  writing  shows, 
not  that  a  new  contract  has  intervened.  Certainly  this  new  contract 
destroys  the  first.  But  it  is  the  daily  practice  to  admit  parol  proof  of 
the  payment  of  a  note,  and  thus  to  destroy  by  parol  proof  the  whole 
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effect  of  a  written  contract:  if  the  proof  of  the  dissolution  of  such  a 
contract  is  admissible,  it  is  difficult  to  say  on  what  ground  the.  like 
proof  of  its  modification  should  be  rejected. 

The  last  bill  is  to  the  refusal  of  the  court  to  allow  the  reading  of 
certain  depositions  taken  in  Kentucky,  on  the  ground  they  were  not 
taken  in  the  mode  prescribed  by  our  Code  of  Practice.  To  support 
his  objection,  the  defendant  relies  on  the  constitution  of  the  United 
States  and  the  act  of  congress,  for  the  authentication  of  records  of 
other  states;  on  the  cases  of  Bernard  ei  al.  v,  Vignaud,  10  Martin 
637;  and  Bowman  v.  Flowers,  2  A".  S.  270. 

When  a  deposition  is  taken  in  another  state  to  be  used  in  the  courts 
of  this,  the  proceedings  are  those  of  that  court,  and  the  provisions  of 
our  own  must  regulate  them;  and  in  doing  so,  they  do  not  impugn 
either  the  constitution  of  the  United  States  or  that  part  of  it  which 
regulates  the  force  and  effect  of  records  of  other  states,  or  the  act  of 
congress  which  prescribes  the  mode  of  their  authentication. 

On  the  merits,  the  correctness  of  the  verdict  of  the  jury  is  attacked 
in  this  court.  We  have  examined  the  evidence,  and  do  not  believe 
it  our  duty  to  remand  the  case. 

The  judgment  Ls  complained  of  on  two  grounds: 

1.  Because  it  decrees  the  sale  of  the  boat  for  the  payment  of  the 
plaintiff. 

2.  Because  it  superadds  interest  to  the  sum  awarded  by  the  jury. 

I.  It  is  true  the  action  is  in  personam,  not  in  rem.  But  the  sale 
of  the  boat  was  prayed  for,  and  the  plaintiff  had  expressly  stipulated 
for  it  in  the  agreement  on  which  this  suit  was  brought;  the  plaintiff 
therefore  cannot  object  to  it. 

II.  The  plaintiff  contends  that  interest  is  due,  according  to  the 
new  Code,  art.  1932,  from  the  judicial  demand,  on  the  amount  of  the 
judgment;  and  that  in  this  case  the  defendant  cannot  resist  the  allow- 
ance of  it,  on  account  of  the  claim  being  unliquidated,  because,  by  his 
own  wrong  he  prevented  the  liquidation  of  it  by  the  measurement  of 
the  boat;  as  he  forcibly  and  surreptitiously  took  her  away,  and  thus 
prevented  the  measurement. 

To  this  the  defendant's  counsel  reply,  that  the  new  Code  speaks  only 
of  defaults  in  contracts  for  the  payment  of  money :  <<  In  contracts  which 
do  not  stipulate  for  the  payment  of  interest,''  and  has  no  reference  to 
such  a  debt  as  is  alleged  to  be  due  here,  and  it  is  controlled  by  the  Code 
of  Practice,  which  is  posterior,  that  in  all  suits  on  unliquidated  debts, 
if  there  be  judgment  for  the  plaintiff,  there  is  wrong;  and  if  the  Code 
of  Practice  is  not  applicable  to  these,  it  is  to  none;  that  even  if  a 
measurement  had  taken  place,  still  the  debt  would  be  unliquidated: 
the  moment  the  written  contract  was  destroyed,  the  debt  that  was  to 
become  due,  was  at  once  uncertain  and  unliquidated. 

It  is  not  for  us  to  inquire  whether  interest  be  due;  but  whether  it 
was  adjudged  by  the  proper  tribunal,  we  think  the  jury,  not  the  court, 
were  to  act  on  the  claim  for  interest,  and  the  court  erred  in  super* 
adding  it  to  the  sum  found  by  the  verdict. 
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It  is,  therefore,  adjudged,  allowed  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed;  and  that  the 
plaintiff  recover  from  the  defendant,  the  sum  of  four  thousand  two 
hundred  and  twenty  dollars  and  sixty-one  cents,  with  costs,  in  the 
parish  court,  but  that  he  pay  them  in  this. 

Frestorif  for  the  plaintiff. 

fVatts^  M*  Caleb  and  Byrnes  for  the  defendant 


Shimmin  v.  Jones.     V,  N,  S.  463. 

FIRST  District. 

Remanded  from  3  N,  S. — This  was  a  case  which  turned  on  a 
question  of  fraud.  There  were  four  successive  verdicts,  finding  fraud 
in  defendant. 

He  made  no  objection  to  the  introduction  of  evidence ;  and  although 
that  before  the  jury  might  have  supported  a  verdict  in  his  favor,  it  is 
not  strong  enough  to  authorise  us  to  come  to  a  conclusion  in  direct 
opposition  to  so  many  verdicts;  neither  do  we  think  it  right  to  send 
back  a  case  that  has  been  already  remanded,  and  which  would  pro- 
bably return  with  a  like  verdict — especially,  as  no  new  trial  was 
asked  below,  and  the  inferior  judge  has  in  the  judgment  expressed 
his  satisfaction  with  the  verdict. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Morse^  for  the  plaintiff. 

Locketty  for  the  defendant. 
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CucuUu  V.  Louisiana  Insurance  Company. 

V,  N.  S.  464. 

The  aentenoe  of  a  foreij^n  court  of  admiralty  ii  concliuive  on  the  matten  on  which  it 

decides. 
But  in  an  action  between  the  insurer  and  insured,  the  court  may  examine  whether  the 

tribunal  which  condemned  was  rightfully  constituted  by  the  law  of  nations. 
But  the  regularity  of  its  proceedings  cannot  be  inquired  into. 
Whether,  on  a  change  from  one  form  of  government  to  another,  the  authorities  and  laws 

of  the  previous  one  exist  until  the  new  government  goes  into  operation^-Qtf <sre. 
Under  the  clause  in  a  policy,  warranted  free  from  loss  which  may  arise  from  engaging 

or  being  engaged  in  illicit  trade,  the  insurers  are  not  responsible  for  the  risks  until  the 

goods  are  landed. 
The  authority  of  a  nation  cannot  extend  beyond  her  own  limits,  bat  she  may  goard 

against  injury  approaching  them  from  without 
Any  regulation  extending  the  powers  of  a  belligerent  nation  beyond  thoee  oooferred  jurt 

belUt  can  only  have  effect  within  her  own  liteits  and  a  breach  of  them  must  be  con- 
sidered a  violation  of  municipal  regulations. 
A  condemnalion  jure  beUi^  and  for  a  breach  of  municipal  regulations  will  falnfy  the 

warranty  by  which  the  insnrer  was  protected  against  loss  from  illicit  trade. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  action  is  brought  on  four  policies  of  insurance,  executed  by 
the  defendants  on  goods  on  board  the  schooner  Felix,  from  the  port 
of  New  Orleans  to  Soto  la  Marina,  in  the  republic  of  Mexico.  The 
petition  sets  out  the  usual  averments  of  loss,  abandonment,  &c.,  and 
prays  judgment  for  the  amount  insured,  viz:  30,300  dollars. 

The  defendants  pleaded  the  general  issue.  There  was  judgment 
in  their  favor  in  the  court  of  the  first  instance,  and  the  plaintiff 
appealed. 

The  principal  ground  of  defence,  set  up  to  the  claim  of  the  petition- 
ers, is  derived- from  a  clause  contained  in  the  policy  of  insurance,  by 
which  the  insured  warrant  the  assurers  ^^  free  from  any  charge,  da- 
mage or  loss,  which  may  arise  in  consequence  of  engaging,  or  having 
been  engaged,  in  illicit  trade  at  any  time  whatsoever." 

To  prove  that  the  loss  of  the  goods  insured  had  arisen  from  one  of 
the  causes  mentioned  in  the  warranty,  the  defendants  produced  and 
read  in  evidence  a  decree  of  condemnation,  pronounced  by  a  court 
of  justice  in  the  republic  of  Mexico. 

On  the  trial,  the  plaintiff  offered  evidence  to  contradict  the  facts  on 
which  this  sentence  of  condenmation  was  pronounced.    The  defen- 
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dants  contended,  that  the  decree  of  the  court  was  conchisive,  in  rela- 
tion to  all  the  matters  on  which  it  acted;  and  objected  to  the  intro- 
duction of  any  proof  in  opposition  to  it.  Of  this  opinion  was  the 
court,  and  excluded  the  testimony:  the  plaintiff  excepted. 

The  question  which  the  bill  of  exceptions  presents,  with  every 
other  in  the  c^use,  have  been  most  elaborately  argued.  The  appel- 
lant has  contended  on  this  part  of  the  case,  First:  That  the  sentences 
of  courts  of  admiralty  of  foreign  nations,  are  not  conclusive  evidence 
in  an  action  between  the  insurer  and  insured.  And,  Secondly:  That 
admitting  the  rule  to  be  that  they  are  conclusive,  the  sentence  of 
the  court  which  was  offered  in  evidence  was  not,  because  the  tri- 
bunal had  not  competent  authority  to  act  in  the  matter  on  which  it 
pronounced  judgment. 

The  first  point  revives  a  question  which  has  been  as  much  agitated 
and  discussed  as  any  which  has  been  presented  to  the  tribunals  of  the 
United  States.  The  weight  of  authority  is  so  decidedly  in  favor  of 
the  conclusiveness  of  sentences  of  foreign  courts  of  admiralty,  in  suits 
between  parties  standing  in  the  relation  of  those  now  before  the  court, 
that  we  did  not  expect  to  see  the  subject  stirred  again.  It  is  true  this 
doctrine  has  always  had  its  opponents,  and  able  ones;  but  the  steadi- 
ness with  which  the  supreme  tribunal  of  several  states  in  the  Union, 
and  that  of  the  United  States,  have  maintained  it,  notwithstanding  the 
opposition,  gives  to  their  opinions  a  weight  to  which,  in  ordinary 
circumstances,  they  would  not  be  entitled.*  In  the  year  1816,  the 
question  came  before  this  court,  and  the  judges  then  presiding  in  it, 
declared  in*  conformity  with  the  doctrine  generally  received  through- 
out the  Union,  that  the  judgment  of  a  foreign  court  of  admiralty  was 
conclusive  between  the  insurer  and  insured.t  This  opinion  has  been 
ably,  but  on  the  best  view  we  can  take  of  the  subject,  unsuccess- 
fully impugned,  by  the  argument  at  the  bar.  The  laws  of  Spain 
being  so  far  as  it  could  be  learned  at  the  time  of  that  decision,  or  as  it 

*  The  learned  and  venerable  Duponceau,  (whom  the  civiiiani  of  France  and  Louiaiana 
hail  as  a  eonfrdre)  is  among  the  ablest  of  these  opponents.  He  traces  the  actual  birth  of 
this  doctrine,  in  England,  to  a  dictum  of  the  Bench,  not  burthened  with  a  feathor*8 
weight  of  reason  or  reasoning,  in  the  case  of  Hughes  e.  Cornelius,  2  Shower*s  Reports, 
232,  time  of  Charies  IT,  save  that  it  is  **  according  to  the  jt/s  gentium^  But  this  was  a 
clear  misapprehension  in  the  Court  of  King^s  Bench;  of  this  no  better  proof  is  required 
than  the  citations  of  Roceus,  Straccha,  Scaccia,  Emerigon  and  Valin,  made  bjr  Mr. 
Duponceau,  {Juri$dietion^  p.  15,)  in  all  which  the  corruption,  servility  to  power,  fraud, 
or  ignorance  of  foreign  tribunals,  are  held  not  to  be  any  cover  to  the  assurers  against  the 
scrutiny  of  the  truth,  at  home.  Of  this  opinion  were  Lords  EUenborough  and  Thurlow. 
JiaUm  errtfre.— •The  only  barrier  at  present  to  the  overthrow  of  this  principle  is  the 
authority  of  British  practice,  not  any  venerable  rule  of  the  law  of  nations.  The  rule  onoe 
announced  ex  cathedra  in  England,  fell  immediately  into  that  class  of  artificial  principles 
peculiar  to  the  English  mind,  to  which  "  the  courts  of  justice  adhere  with  the  dignity 
belonging  to  regular  and  permanent  eetahliehments,**    Abbott  on  Shipping,  263. 

t  See  Blanque  D.  Peytavin  et  aZ.,  4  Martin^  458. 
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has  been  shown  now,  silent  on  this  matter,  the  court  felt  itself  at 
liberty  to  adopt  the  doctrine  which  is  considered  most  conformable  to 
the  other  commercial  usages  and  customs  prevailing  in  the  state;  and 
in  acting  on  the  subject,  with  the  choice  of  conflicting  opinions  in 
other  nations,  it  adopted  that  which  assimilated  us  to  the  rules  pre- 
vailing in  the  greater  number  of  our  sister  states.  It  was  not  igno^ 
rant  that  a  different  effect  was  given  to  these  sentences  in  some  of 
the  continental  states  of  Europe,  but  that  rather  proved  the  law  of 
nations  was  unsettled  on  this  point,  than  that  the  rule  the  court  gave 
the  preference  to,  was  not  the  true  one.  It  might  be  as  well  said  in 
Italy  or  France,  that  their  jurists  and  courts  were  wrong,  because  the 
United  States  and  England  held  a  different  opinion,  as  it  is  to  argue 
here  that  we  are  in  error,  because  in  France  and  Italy  they  think  dif- 
ferently from  us.  In  questions  of  this  kind  we  prefer  the  exposition  of 
national  law  which  may  come  from  our  own  tribunals,  to  that  of  any 
foreign  court  or  jurist,  unless  on  an  examination  of  the  principles  it 
rested  on,  we  were  perfectly  convinced  the  foundation  was  unsound. 
There  is  another  reason  which  has  no  inconsiderable  weight  with  us. 
The  more  closely  our  rules,  on  questions  of  commerce,  approach  those 
of  our  sister  states,  the  more  facility  do  we  extend  to  that  intercourse 
and  trade,  on  which  the  prosperity  of  this  state  most  materially 
depends;  and  this  consideration  can  never  be  lost  sight  of  by  the 
court,  where  the  legislature  leaves  us  without  positive  law. 

We  deem  it  unnecessary,  for  it  would  be  unprofitable,  to  go  at 
length  into  an  examination  of  the  different  arguments  used  at  the  bar, 
and  show  why  they  failed  to  produce  that  conviction  on  us  they  were 
intended  to  impress.  Had  they  even  inade  us  greatly  doubt,  they 
would  not  have  induced  us  to  retrace  our  steps,  and  decide  this  case 
on  a  change  of  opinion.  It  is  now  ten  years  since  that  decision  has 
been  made.  It  has  been  known  to  the  community,  and  the  parties 
to  this  suit  must  be  presumed  to  have  contracted  in  relation  to  the 
law  as  expounded  by  the  court  of  the  last  resort  in  the  state.  Under 
such  circumstances,  nothing  short  of  the  clearest  conviction  on  our 
part  that  we  had  been  in  error,  could  authorise  us  to  recognise  a  dif- 
ferent rule,  and  apply  it  to  the  case  before  us. 

But  it  is  contended  that,  however  the  general  rule  may  be,  the  sen- 
tence of  the  court  offered  in  evidence  was  not  conclusive,  because  it 
was  pronounced  by  a  tribunal  of  incompetent  authority. 

The  first  question  which  meets  us  on  the  inquiry  into  the  correct- 
ness of  this  position  is,  whether  this  court  has  the  power  to  examine 
into  the  competency  of  the  tribunal  by  whose  sentence  the  condem- 
nation was  pronounced? 

We  entertain  no  doubt  that  we  possess  such  power.  The  great 
extent  to  which  we  carry  our  comity  for  these  tribunals,  and  the 
influence  we  accord  to  their  judgments,  far  from  being  an  argument 
against  this  power,  renders  the  exercise  of  it  indispensable  to  the 
correct  administration  of  justice.  That  individuals  by  taking  on 
themselves  the  attributes  of  judicial  power,  and  clothing  their  acts 
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of  assumed  jurisdiction  with  the  forms  of  proceedings  of  courts  of 
justice,  could  rightfully  condemn  property^and  give  to  their  sentences 
the  effect  which  belong  to  those  of  tribunals  constituted  by  sovereign 
anthority^is  a  proposition  that  requires  no  refutation.  It  is  clear  the 
right  belongs  to  every  court  to  examine  whether  the  sentence  offered 
to  it,  emanates  from  an  authority  competent,  by  the  law  of  nations, 
to  judge  of  the  matters  on  which  it  has  pronounced.  4  Cranch,  269; 
1  Rob.  144;  4  Ibid.  35;  5  Ibid.  25S. 

The  competency  of  the  tribunal,  whose  sentence  was  offered  in 
evidence,  has  been  assailled  on  two  grounds.  First:  That  it  was  a 
tribunal  established  by  the  government  of  Mexico,  antecedent  to  the 
formation  of  the  federal  constitution,  and  that  its  authority  ceased  with 
that  event.  Secondly:  That  the  laws  by  which  tribunals  of  marine 
jurisdiction  were  created  in  the  country,  prescribed  a  different  organi- 
sation from  that  which  appeared  to  belong  to  the  court  that  con- 
demned the  property. 

The  plaintiff  produced  no  proof  in  the  court  below,  in  support  of 
this  ground;  but  he  contends,  that  the  incompetency  of  the  tribunal 
results  from  the  evidence  introduced  by  the  defendants  themselves. 

That  evidence  shows  that  tribunals  of  admiralty  were  established 
prior  to  the  constitution: — That,  by  that  instrument,  circuit  courts 
were  directed  to  be  established,  in  which  the  jurisdiction  of  all  prizes 
by  sea  and  land,  (presas  de  mar  y  tierra)  and  the  cognisance  of  all 
pursuits  in  relation  to  contraband  goods,  should  be  vested. 

Whether,  on  a  voluntary  change  by  a  people,  from  one  form  of 
government  to  another,  the  laws  in  force  at  the  time  of  such  change 
cease  to  have  any  effect,  and  the  authorities  by  whom  they  are 
administered,  lose  the  power  vested  in  them  by  the  previous  govern- 
ment, before  the  succeeding  one  is  organised  and  goes  into  effect,  are 
questions  by  no  means  free  from  difficulty.  The  very  general  use  of 
a  positive  provision  on  that  subject  in  the  different  constitutions  which 
have  been  formed  since  the  independence  of  these  states,  is  certainly 
a  strong  argument  to  show,  that  in  the  opinion  of  the  framers  of  these 
instruments,  such  a  provision  was  necessary,  and  that  without  it,  a 
complete  interregnum  would  be  created,  during  which  there  would 
be  neither  laws,  nor  officers  to  administer  them. — ^This  argument  isy 
however,  by  no  means  conclusive,  and  there  are  many  who  hold  a 
contrary  doctrine.  It  is  tnie  that  a  majority  of  the  members  who 
now  compose  this  tribunal,  so  decided  in  a  case  that  came  before  it 
in  the  year  1821,  and  such,  also,  was  the  opinion  of  the  late  superior 
court  of  the  territory  of  Orleans.  But  a  majority  of  the  persons  who 
have  at  different  times  filled  this  court,  since  its  organisation,  seem 
rather  to  have  thought,  that  the  constitution  did  not  supersede  the 
former  government,  until  put  into  operation  by  the  legislature;  and 
one  of  the  judges  declared,  that  without  a  schedule,  this  would  have 
been  the  consequence.  That  the  most  radical  change  in  form,  does 
not  destroy  the  old  government  until  the  means  are  furnished  of 
giving  full  effect  to  the  new.    Bermudez  v.  Ibanes,  3  Martin,  2; 
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Dufau  V.  Massicot,  3  Ibid.  289;   Bouthemy  v.  Dreux,  10  Ibid.  1; 
2  Martifiy  218. 

Two  of  the  judges  in  this  court  retain  the  opinion  they  expressed 
in  the  case  of  Bouthemy  v,  Dreux,  hi  relation  to  our  own  constitution; 
but  we  unanimously  think,  that  the  question  is  by  no  means  so  clear 
and  free  from  doubt,  as  to  authorise  us  to  declare,  that  the  govern- 
ment and  courts  of  another  country,  who  came  to  a  different  con- 
clusion in  relation  to  the  effect  produced  by  a  change  from  one  form 
of  government  to  another,  did  what  they  had  no  right  to  do;  and  that 
all  their  acts  are  null  and  void.  They  were  the  proper  judges  to 
construe  their  own  constitution  and  laws,  and  their  decision  must  be 
adopted  as  the  true  construction  by  other  countries.  The  correctness 
of  this  principle  is  established  by  an  irresistible  course  of  reasoning  in 
the  case  of  Elmeudorf  v.  'I'aylor,  decided  in  the  Supreme  Court  of 
the  United  States.  The  chief  justice,  in  delivering  the  opinion  of 
that  tribunal,  observes:  "No  court  in  tho  universe,  which  professed 
to  be  governed  by  principle,  would,  we  presume,  undertake  to  say, 
that  the  courts  of  Great  Britain  or  France,  or  any  other  nation,  had 
misunderstood  their  own  statutes,  and  therefore  erect  itself  into  a 
tribunal  which  should  correct  such  misunderstanding.''  10  Wheaton, 
160. 

That  a  construction  has  been  given  to  the  constitution  of  Mexico, 
adverse  to  the  position  of  the  plaintiff,  is  proved  to  our  entire  satis- 
faction. Tlie  acts  of  the  court  in  continuing  to  administer  justice 
after  the  adoption  of  the  constitution,  and  before  the  organisation  of 
the  circuit  courts,  is  conclusive  evidence  of  their  opinion  respecting 
their  jurisdiction.  In  addition  to  this,  the  testimony  of  lawyers  in 
the  city  of  Mexico,  has  been  taken.  One  of  them,  a  distingui^ed 
member  of  the  profession,  and  holding  a  high  situation  in  the  govern- 
ment, after  examining  the  proceedings,  swears,  that  the  court  which 
condemned  the  goods  was  a  lawful  tribunal,  and  that  its  proceedings 
were  regular,  and  its  jurisdiction  undoubted,  as  the  circuit  courts  had 
not,  at  the  time  the  sentence  \vas  rendered,  been  established  under 
the  constitution.  Such  being  the  construction  in  Mexico,  it  must  be 
the  construction  here,  where  the  proceedings  come  collaterally  before 
us. 

The  second  point  on  which  the  competency  of  the  tribunal  is  attack- 
ed, is  derived  from  the  terms  of  the  law  creating  it.  By  this  law,  a 
Spanish  ordinance  contained  in  the  4th,  5th,  6th  and  8th  laws  of  the 
8th  title  of  the  6th  book  of  the  Novisima  J^ecopilacwriyis  prescribed 
as  the  rule  to  be  followed  in  the  organisation  of  the  tribunal,  and  its 
practice;  except  where  it  is  in  opposition  to  the  laws  of  Mexico. 

This  ordinance  has  been  minutely  observed  on  by  the  counsel,  and 
a  close  comparison  of  it,  with  the  actual  organisation  of  the  court,  as 
set  forth  in  the  proceedings,  does  certainly  show  a  considerable  va- 
riance between  them.  But  we  are  as  unprepared  on  this  ground  as 
the  other  to  declare  the  court  incompetent;  for  we  have  only  part  of 
the  laws  before  us.    That  which  establishes  the  tribunal  declares, 
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that  the  ordioance  is  to  be  followed,  except  where  the  laws  of  Mexico 
differ  from  it.  When  the  organisation  of  the  tribunal  is  shown  to  be 
different  from  that  ordinance,  we  can  come  to  no  other  conclusion, 
than  that  the  difference  is  produced  by  laws  to  which  we  hare  not 
access.  Even  if  other  laws  besides  the  constitution  were  before  us, 
it  would  be  difficult  for  us  to  say,  that  the  tribunal  was  not  rightfully 
and  legally  constituted.  It  is  a  conclusion  to  which  no  court  can 
come,  in  regard  to  the  organisation  of  a  tribunal  in  another  country, 
without  much  hesitation,  and  without  feeling  that  it  is  peculiarly 
liable  to  err.  To  form  a  safe  judgment,  it  must  have  all  the  laws  of 
the  country  before  it,  and  it  must  be  satisfied,  that  it  is  so  well  ac- 
quainted with  the  jurisprudence  of  that  country,  that  the  same  con- 
struction is  given  to  the  laws,  as  they  receive  in  the  place  where  they 
are  made.  Both  of  which,  it  is  difficult  for  a  foreign  tribunal  to  be 
sure  of.  Our  ideas  on  this  head  may  be  Ulustrated,  by  supposing 
f^  Spanish  tribunal  to  inquire  into  the  constitution  of  the  Court  of 
Kind's  Bench  in  England,  and  its  powers,  in  order  to  see  how  it  got 
jurisdiction  in  civil  matters,  and  how  far  that  jurisdiction  extended. 

But  in  this  case,  we  are  not  left  to  these  considerations.  It  has 
been  proved  by  the  evidence  of  lawyers  residing  in  the  city  of  Mexico, 
that  the  tribunal  was  competent,  and  its  proceedings  regular.  The 
testimony  was  much  commented  on,  but  nothing  we  have  heard  in 
argument,  has  destroyed,  or  shaken  its  credit  It  appears  to  have 
come  from  persons  of  respectability.  It  was  taken  by  depositi<Mi,  and 
these  depositions  wipre  opened,  as  the  endorsement  on  them  shows, 
some  time  helbre  the  tribunal.  If  the  plaintiff  believed  they  were 
improperiy  obtained,  or  that  the  witnesses  erred  through  ignorance, 
or  from  corrupt  motives,  it  could  not  have  been  difficult  to  disprove 
them.  In  every  point  of  view,  then,  we  are  satisfied,  that  there  has 
Qot  been  enough  shown,  to  authorise  this  tribunal  to  declare  that  the 
court  which  condemned  the  goods  was  incompetent. 

The  same  observations  apply  to  the  objection  that  this  was  a  prize, 
and  not  an  instance  court.  The  proof  establishes,  the  tribunal  had 
authority  to  pronounce  the  judgment  set  forth  in  the  proceedings. 
What  is  the  nature  and  extent  of  that  judgment,  has  been  much  con- 
troverted, and  will  be  the  subject  of  examination  hereafter. 

A  great  deal  was  said  in  relation  to  the  irregularity  of  the  proceed- 
ings. The  want  of  a  proper  law  officer,  to  advise  the  assistance  of 
an  auditor,  and  not  an  assessor,  the  necessity  of  two  sentences  accord- 
ing to  the  laws  of  Spain,  &c.  Some  of  these  objections  might,  per- 
haps, be  well  founded,  if  we  were  an  appellate  tribunal  to  review  the 
sei^ences  of  tbe  Mexican  courts  of  admiralty.  But  we  have  no  such 
power,  and  consequently  cannot  look  into  these  errors.  They  were 
matters  for  the  consideration  of  the  judges  who  pronounced  the  sen- 
tence,  and  their  decision  on  them  is  final.    4  Cranch,  278. 

The  plaintiff,  however,  further  contends,  that  admitting  the  sen- 
tence to  be  conclusive  as  to  every  thing  on  which  it  acts,  still  he 
must  recover  on  the  following  grounds: 
Vol.  III.— 53 
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1.  The  seizure  was  made  on  the  high  seas,  not  in  the  port  of  Soto 
la  Marina. 

2.  The  whole  of  the  goods  seized,  were  condemned  jure  bellij 
or  if  not  the  whole,  a  part  were. 

.  I.  The  declaration  of  the  captain,  officers  and  crew  of  the  schooner 
taken  before  the  consul  of  the  United  States  at  Alvarado,  states,  that 
they  sailed  from  New  Orleans,  and  anchored  in  Soto  la  Marina 
Roads,  on  the  7th  September,  and  that  on  the  same  day  a  boat  came 
on  board  from  the  Mexican  vessel  Tampico,  and  took  forcible  pos- 
session of  her.  In  the  examination  of  the  captain  taken  before  the 
court,  he  renews  the  declaration  that  he  was  at  anchor  when  he  was 
seized,  but  states  that  it  was  in  the  port  of  Soto  la  Marina,  and  adds 
that  at  the  time  of  the  seizure,  passengers  who  came  in  the  ship  had 
been  landed. 

It  is  admitted  in  the  argument,  that  the  place  where  the  schooner 
was  seized,  is  some  distance  from  that  where  vessels  usually  anchor 
when  they  discharge  their  cargoes  at  that  port.  That  it  was  about 
four  leagues  from  the  shore--rand  that  the  coast  is  low  and  flat. 

Whether  this  was  a  seizure  on  the  high  seas  or  not,  is  immaterial 
in  the  view  which  the  court  has  taken  of  the  rights  of  the  parties. 
Before  stating  those  views,  a  position  assumed  by  the  plaintiff  must 
be  examined.  It  is  contended  by  him  that,  from  the  terms  of  the 
policy,  the  defendants  took  all  rislra  until  the  goods  were  landed. 

The  terms  of  the  policy  certainly  are,  that  the  insurer  is  to  be  re- 
sponsible until  the  goods  are  landed.  But  the  designation  of  time 
during  which  the  responsibility  should  last,  can  only  extend  to  the 
risks  for  which  the  insurer  became  responsible,  not  to  those  excluded 
by  the  warranty.  They  are  exceptions  introduced  to  the  general 
terms  of  the  contract,  and  their  force  and  meaning  must  be  deter- 
mined by  a  consideration  of  the  extent  to  which  this  exception  goes; 
not  by  the  general  words  of  the  policy,  the  effect  of  which  it  was  the 
object  of  the  warranty  to  guard  against. — Whether  the  seizure  was 
made  in  such  a  place  as  it  might  be  rightfully  made,  for  illicit  trade, 
is  the  true  question — not  whether  the  goods  were  landed.  According 
to  the  construction  of  the  plaintiff,  the  warranty  in  the  policy  was  of 
no  use  to  the  insurers.  For  if  they  were  responsible  for  all  risks  of 
seizure  for  illicit  trade,  until  the  goods  were  landed,  notwithstanding 
the  warranty,  then  the  insertion  of  the  exception  did  not  alter  their 
situation,  as  without  such  a  clause  their  responsibilities  would  have 
ceased  with  the  landing  of  the  goods. 

A  law  of  Spain  was  much  relied  on  to  prove  that  the  jurisdiction 
exercised  in  this  case  was  beyond  the  territorial  limits  of  the  govern- 
ment of  Mexico.  The  law  is  found  in  the  ordinance  of  Corso  already 
quoted.  It  is  entitled  <'  The  rules  which  are  to  be  observed  in  case  of 
prize.''  It  declares  that  the  immunity  of  the  coast,  shall  not,  as  here- 
tofore, be  marked  by  the  doubtful  and  uncertain  distance  of  a  cannon 
shot,  but  by  the  distance  of  two  miles — that  all  prizes  made  within 
that  distance  shall  be  judged  of  by  the  commandant  of  that  port  into 
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which  the  prize  is  brought;  and  that,  if  made  beyond  it,  they  shall  be 
taken  cognisance  of  by  the  tribunal  of  the  captor.  Novisima  Becop, 
liv.  6^  tit.  8,  law  5. 

That  this  ordinance  marks  the  extent  of  territorial  jurisdiction  of 
the  sovereign  of  Spain,  and  that  the  seizure  here  made  was  beyond 
these  limits,  can  not  be  questioned.  But  with  these  admissions,  the 
question  still  remains,  whether  the  seizure  was  not  made  in  the  exer- 
cise of  a  right,  which  every  nation  enjoys,  to  prevent  its  laws  being 
evaded.  If  it  was,  it  is  immaterial  in  our  view  of  the  subject  whe- 
ther it  was  made  within  the  limits,  or  not. 

Strictly  speaking,  the  authority  of  a  nation  can  not  extend  beyond 
her  own  territory.  By  the  common  consent  of  nations  this  authority 
has  been  enlarged,  where  the  sea  is  the  boundary,  to  the  distance  of 
a  cannon  shot,  from  the  shore.  Within  these  limits  foreigners  are 
protected^  and  prizes  cannot  rightfully  be  miade  of  their  vessels  by 
enemies.  But  the  right  of  the  nation  to  protect  itself  from  injury,  by 
preventing  its  laws  from  being  evaded,  is  not  restrained  to  this  boun- 
dary. It  may  watch  its  coast,  and  seize  ships  that  are  approaching 
it  with  an  intention  to  violate  its  laws.  It  is  not  obliged  to  wait 
until  the  offence  is  consummated  before  it  can  act.  It  may  guard 
against  injury,  as  well  as  punish  it.  If,  indeed,  in  the  exercise  of  this 
right  an  unreasonable  range  was  taken,  other  nations  might  object 
But  so  long  as  it  is  confined  to  the  seizure  of  vessels  entering  the  port  for 
which  they  are  destined,  it  will  not,  it  is  presumed,  form  a  just  ground 
of  complaint.  Our  own  legislation  authorises  revenue  cutters  to  visit 
vessels  four  leagues  from  the  coast;  and  the  acts  of  congress  on  this 
subject,  are  a  clear  expression  of  the  opinion  of  our  government,  that 
nothing  in  the  law  of  nations  prohibited  them  to  confer  such  power  on 
its  cmisers.  The  case  of  Church  v.  Hubbard,  decided  in  the  Supreme 
Court  of  the  United  States,  is  almost  that  before  the  court.  It  was 
there  held  that  the  insurer  under  warranty,  such  as  that  inserted  in 
this  policy,  was  not  responsible  for  a  seizure  made  four  or  five  leagues 
from  the  coast — although  it  was  admitted  the  territorial  jurisdiction 
did  not  extend  further  than  a  cannon  shot  from  the  shore.  The  cases 
cited  by  the  appellant,  from  Taunton's  Reports,  were  decided  on  a 
different  form  of  policy. — ^The  warranty  thpre  was  "  free  from  cap- 
ture and  seizure  in  the  port,  or  ports  of  discharge.'^  By  these  expres- 
sions the  parties  excluded  a  particular  place  from  the  risks  assumed 
by  the  insurer  under  the  policy.  By  the  warranty  here,  the  insured 
took  upon  himself  the  risk  of  seizure  for  illicit  trade  at  any  distance 
from  shore,  where,  by  the  law  of  nations,  such  seizure  could  be  right- 
fully made,  2  Cranch,  136;  2  Taunton,  499;  4  Ibid.  387;  9  Wheaton 
371,  11  Mass.  104. 

II.  The  second  ground  assumed  by  the  plaintiff  on  this  part  of  the 
case  will  be  best  understood  by  dividing  it  We  will  first  consider  the 
proposition  that  the  whole  of  the  goods  were  condemned  in  the  exer- 
cise of  a  belligerent  right 

The  distinction,  between  the  rights  which  a  nation  acquires  in  con- 
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sequence  of  her  being  at  war  with  another,  and  those  which  she  pos- 
sesses as  sovereign  within  her  own  limits,  seems  to  us  so  clear  that 
there  can  be  little  doubt  in  relation  to  it  The  law  of  nations  hairing 
defined  the  extent  of  belligerent  rights;  any  law  of  a  particular  country 
which  goes  beyond  these  rights,  must  necessarily  derive  its  authority 
from  the  nation  within  his  own  limits,  and  a  punishment  for  a  breach 
of  this  law,  must  be  referred  to  a  violation  of  municipal  regulations, 
for  it  is  only  as  such,  that  it  had  any  force;  or  that  punishment  could 
take  place  under  it. 

In  regard  to  the  particular  regulation  under  which  this  property 
Hvas  condemned,  it  is  beyond  doubt  that  it  was  a  municipal  one,  and 
that  it  derived  its  authority  from  the  power  which  the  nation  had 
within  her  own  territory,  not  from  her  rights  as  being  at  war  with 
another  country.  The  decree  of  the  Mexican  government,  prohibits 
the  admission  into  their  ports,  not  only  of  goods  and  merchandise, 
the  production  and  manufactures  of  Spain,  but  also  of  all  merchandise 
which  may  have  been  brought  from  the  ports  of  that  country,  no  mat- 
ter what  its  origin,  or  to  whom  it  may  belong.  Or,  in  other  words^ 
they  condemn  even  neutral  property,  of  neutral  origin,  if  it  comes  from 
Spain  or  her  dependencies.  This  was  a  right  which  the  law  of  war 
did  not  confer,  consequently  a  condemnation  under  it  cannot  be  con- 
sidered oneyjure  belli. 

It  was  urged,  that  the  motives  avowed  by  the  government  in  pass- 
ing the  decree,  show  plainly  that  it  was  intended  to  distress  the  enemy, 
and  that  as  the  measure  arose  out  of  a  state  of  war,  a  condemnation 
for  a  breach  of  the  law  must  be  referred  to  the  same  source.  Admit- 
ting this  to  be  their  motive,  and  we  believe  it  such,  the  consequence 
contended  for^  does  not  follow.  Sovereigns  may  make  what  regula- 
tions they  please  within  their  own  territories,  and  no  matter  what 
may  be  the  motives,  the  source  from  which  the  regulation  derives  its 
force,  must  be  the  test  by  which  the  law  is  to  be  designated,  not  the 
motives  that  induced  its  passage. 

The  cause  of  Foix  v.  Phcenix  Insurance,  Company,  decided  in  the 
Supreme  Court  of  Pennsylvania,  was  much  relied  on  by  the  plaintiff. 
It  arose  out  of  a  sentence  of  condemnation  pronounced  under  the 
Milan  and  Berlin  decrees,  and  the  assurer  contended  he  was  not  re- 
sponsible, as  by  the  policy  he  was  warranted  free  from  illidt,  or  pro- 
hibited trade.  The  court  decided  that  a  condemnation  under  that 
decree,  though  the  vessel  was  seized  in  entering  the  port,  was  not  a 
condemnation  for  illicit  or  prohibited  trade,  but  a  condemnation /tire 
belli ySind  that  the  insured  could  recover. 

A  great  deal  of  the  argument  of  the  counsel,  and  the  reasoning  of 
the  judges,  were  directed  to  show,  that  the  Berlin  and  Milan  decrees 
were  a  violation  of  the  law  of  nations,  and,  to  a  certain  extent,  there 
is  no  doubt  they  were.  Undoubtedly,  France  had  no  right  to  say, 
neutral  nations  should  not  trade  in  the  manufactures  of  her  enemy, 
and  that  if  they  did,  their  property  would  be  captured  on  the  high 
seas.    But  we  agree  with  the  counsel  for  the  defendants,  that  parts 
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of  these  decrees  were  not  contrary  to  that  law.  A  belligerent  has 
the  right  to  say,  he  will  not  permit  merchandise  from  an  enemy's 
country  to.  be  imported  into  his.  He  can,  not  only  exercise  this  power 
in  time  of  war;  he  may  do  it  in  a  period  of  profound  peace.  Exam- 
ples of  the  latter  kind  are  very  numerous,  and  the  authority  to  do  so 
is  unquestionable.  To  refuse  it,  would  be  tantamount  to  a  declaration 
that  the  nation  who  passes  such  a  declaration  is  not  independent. 
For  if  she  be,  who  can  question  her  right  to  regulate  her  internal  con- 
cerns as  she  pleases. 

The  judges  who  decided  this  case,  felt  the  weight  of  this  principle. 
They  admitted  the  right  to  pass  such  a  law  as  has  been  just  spoken 
of,  and  the  right  to  enforce  it,  at  an  indefinite  distance  from  the 
shore:  but  they  decided  against  the  assurer,  because  the  seizure  and 
condemnation  had  not  been  made  on  the  ground,  that  the  insured  was 
about  to  import  prohibited  goods,  but  that  they  were  British  manu- 
factures.    5  Sergeant  &  Rawle. 

Being  thus  satisfied,  that  a  condemnation  under  these  decrees  of 
the  Mexican  government,  will  felsify  the  warranty,  we  proceed  to 
examine  whether  in  point  of  fact,  any  or  all  thie  goods  insured  were 
so  condemned. 

There  were  two  sentences  pronounced  by  the  court.  The  first, 
after  reciting  that  the  cargo  is  composed  of  295  barrels  of  wine,  123 
boxes  of  wax,  or  hardware,  and  other  effects,  proceeds  to  detail  the 
proofs,  by  which  it  appears  that  the  wine  and  wax  came  from  the 
port  of  Havana;  and  concludes  as  follows:  'Hhat  we  ought  to  declare, 
and  do  in  fact  declare,  as.  good  prize,  not  only  the  before  mentioned 
American  schooner,  the  Felix,  but  also  the  wine  and  wax  referred  to 
in  the  proceedings,  with  the  markis  there  given.  That  this  condem- 
nation should  also  extend  to  the  other  45  boxes  of  wax  which  are 
found  on  board  the  said  schooner,  and  all  the  other  productions,  mer- 
chandise, and  effects  which  sh^ll  be  proved  to  be  of  Spanish  origin, 
proceeding  from  any  port  of  that  nation,  or  of  those  prohibited,  &c, 
Ac.'' 

The  second  decree  was  preceded,  according  to  the  practice  of  the 
Spanish  tribunals,  by  a  report  of  the  auditor,  or  assessor,  who  states 
that  the  former  decree  respecting  the  schooiier  Felix,  should  be  con- 
firmed, with  the  exception  of  a  billiard  table,  a  still,  ten  hampers  of 
empty  bottles,  and  a  box  of  books;  they  not  being  contraband,  nor 
proved  to  be  brought  from  the  port  of  Havana  in  the  said  schooner, 
nor  Spanish  property,  nor  the  production  or  manufactures  of  the 
enemy;  in  which  qualities  a^d  prohibitioris  (cuyas  calidcuies  y pro^ 
hibiciones)  are  comprehended  the  other  effects  which  are  condemned 
as  good  prize,  according  to  our  revenue  laws  and  the  declaration  of 
war  against  Spain  and  her  dependencies. 

After  stating  some  of  the  proceedings  which  had  already  taken 
place  in  the  tribunal,  the  assessor  adds:  <<From  which  proceedings 
result  most  clearly,  the  legal  causes  of  seizure,  viz:  the  national  quafi- 
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ties  of  some  articles,  and  the  sailing  of  a  vessel  from  a  port  which 
was  under  the  domination  of  Spain.'' 

The  junta,  or  court,  on  this  report  gave  a  final  sentence;  in  which, 
After  reciting  the  previous  proceedings,  they  declare,  that  *^  having 
vead  and  taken  into  consideration  the  antecedent  opinion  of  the  as- 
sessor, and  discussed  all  the  points,  with  which  we  unanimously 
agree,  conformably  to  what  is  there  exposed,  confirming,  as  we  do 
confirm,  the  condemnation  of  the  schooner  Felix  and  her  caigo,  bb 
good  prize,  excepting  from  said  penalty  ten  hampers  of  empty  bot- 
tles, a  still,  a  billiard  table,  and  a  box  containing  five  bibles  and  four 
new  testaments.'' 

It  has  been  contended,  that  these  sentences  do  not  embrace  the 
whole  of  the  cargo;  that  only  a  part  of  it  is  condemned. 

But  on  this  branch  of  the  subject,  the  court  has  no  doubt.  The 
original  sentence  condemns  the  wine,  and  wax,  and  such  other 
articles  as  might  be  found  liable  to  condemnation.  The  report  of 
the  assessor  confirms  this  sentence,  except  in  relation  to  a  still  a  bil- 
liard table,  some  empty  bottles,  &c.  If  it  had  been  the  opinion  of 
the  assessors  that  nothing  more  had  been  condemned  than  the  wine 
and  the  wax,  and  that  nothing  more  should  be,  the  exceptions  were 
unnecessary;  for  a  confirmation  of  the  original  sentence,  supposing 
it  limited  to  the  wine  and  the  wax,  would  not  have  embraced  them. 
The  final  sentence,  however,  places  this  matter  beyond  argument. 
It  condemns  the  schooner  and  her  cargo,  with  the  exception  of  certain 
articles  there  mentioned.  Consequently,  every  article,  of  which  the 
cargo  was  made  up,  and  which  is  not  excluded  by  the  exceptions,  is 
condemned. 

The  report  of  the  assessor  already  referred  to,  which  is  adopted  by 
the  court  as  the  basis  of  its  last  decision,  after  stating  that  certain 
goods  were  acquitted  because  they  were  neither  articles  of  contra- 
band, nor  proved  to  be  brought  from  the  port  of  Havana,  nor  Spanish 
property,  nor  the  productions  or  manufactures  of  Spain,  proceeds  to 
state,  that  in  these  qualities  and  prohibitions,  are^^omprehended  the 
other  effects  condemned.  It  was  argued,  that  as  the  wax  and  the 
wine  were  condemned  in  the  first  sentence,  for  a  breach  of  municipal 
law,  and  as  new  ground,  that  of  being  enemy's  property,  is  inserted 
in  the  second,  as  a  cause  of  condemnation,  that  the  fair  construction 
to  be  given  to  these  decrees  is,  that  all  the  goods  embraced  by  the 
last  judgment,  which  were  not  included  in  the  first, must  be  considered 
as  seized  and  forfeited  for  the  additional  reason  given  in  the  sentence; 
and  that,  for  this  portion  of  goods  the  insurers  are  responsible,  as  the 
Warranty  does  not  exclude  war  risks. 

But  the  second  sentence  is  in  the  conjunctive.  It  condemns  the 
whole,  for  ali  the  causes  therein  mentioned.  Consequently,  it  con- 
demifs  them  for  each  of  these  causes,  and  one  of  them  is  a  breach  of 
municipal  law. — If  there  were  any  inconsistency  in  the  two  decrees; 
or  if  the  different  reasons  assigned  in  the  last  one,  could  not  be  reconv- 
ened with  each  other,  then,  perhaps,  it  would  be  true  to  say,  that  the 
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several  causes  of  condemnation  must  be  referred  to  the  different 
portions  of  which  the  cargo  was  made  up.  But  there  is  no  such 
contradiction;  they  may  well  stand  together.  The  goods  might  be 
enemy's  property,  and  also  come  from  the  Havana.  It  is  not  impossi-f 
ble,  that  between  the  first  and  second  sentence,  proof  was  obtained, 
which  brought  the  whole  cargo  within  the  reason  given  in  the  last 
decree.  We  at  least  are  bound  to  presume  so;  for  so  the  sentence 
has  said,  and  we  cannot  contest  its  veritv.  But,  admitting  this  proof 
was  not  obtained,  and  that  the  wine  and  wax  must  be  considered  as 
condemned  for  the  causes  mentioned  in  the  first  decree,  and  no  other; 
that  does  not  weaken  the  position,  that  the  rest  of  the  goods  were 
not  only  enemy's  property,  but  brought  from  an  enemy's  port. — The 
decree  condemns  all  the  cargo,  for  all  the  reasons  for  which  it  could 
be  condemned;  proving  that  part  of  it  came  within  one  of  these 
reasons,  does  not  establish,  that  the  remainder  was  condemned  for  a 
single  cause,  when  the  words  of  the  sentence  say,  they  are  within  all. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Mazureau  and  Slrawbridge,  for  the  plaintiff. 

Eustia  and  Slideity  for  the  defendant 


Cucullu  V.  Orleans  Insurance  Company. 

V,  N.  S.  492. 

FIRST  District. 

A  precisely  similar  case. 
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Duncan's  Executors  v.  Foydras's  Executors. 

V,  N.  S.  492. 

The  thipper  of  goods  is  not  responsible  for  the  cost  of  defending^  the  ship  and  other  pro- 
perty on  board,  which  is  seized  and  prosecuted  for  illegal  trade. 

FOURTH  District. 

P0RTER9  J.y  delivered  the  opinion  of  the  court. 

This  action  was  commenced  in  the  lifetime  of  both  the  parties,  in 
the  district  court.  On  the  death  of  the  defendant  it  was  transferred 
to  that  of  probates;  where  judgment  being  rendered  in  favor  of  the 
plaintiff,  an  appeal  was  taken  to  the  district  court.  That  court  con- 
firmed the  judgment  of  that  of  the  first  instance:  and  the  defendants 
have  again  appealed  to  this. 

The  whole  claim  of  the  petitioner  grows  out  of  a  seizure  made  by 
the  collector  of  the  port  of  Orleans,  of  a  quantity  of  slaves  shipped 
from  one  of  the  northern  states  to  this,  on  an  allegation,  that  the  ref- 
lations contained  in  the  act  of  Congress,  in  relation  to  the  transpor- 
tation of  slaves  from  one  state  to  another,  by  sea,  had  been  violated. 

Three  libels,  it  appears,  were  filed  against  the  vessel,  in  the  district 
court  of  the  United  States;  and  two  actions  were  brought  in  the 
court  of  the  state,  against  the  collector:  one  to  obtain  a  sequestration 
of  the  slaves,  and  the  other  for  damages  consequent  on  the  illegal 
seizure. 

The  services  and  the  value  of  them  are  proved  in  those  actions  in 
which  Poydras  was  directly  concerned,  where  he  was  plaintiff  and 
defendant;  but  we  can  see  no  foundation  for  the  claim  to  make  him 
pay  what  is  called,  in  the  account,  his  proportion  of  the  fees  due  for 
defending  the  captain  and  sloop.  A  man  who  ships  goods  on  board 
a  vessel  which  is  illegally  seized,  suffers  enough  in  the  detention  at- 
tending his  own  property,  and  the  expense  he  may  incur  in  getting 
it  released,  without  being  obliged  to  defend  the  ship  and  master  for  a 
misfortune  by  which  all  suffered. 

The  plea  of  prescription  is  not  supported.  Some  of  the  suits  were 
continued  up  to  the  year  1821;  and  between  that  time  and  the  com- 
mencement of  the  action,  the  period  required  by  law  to  bar  claims  of 
this  description  had  not  elapsed.  When  the  services  are  continuous 
and  uninterrupted,  prescription  runs  from  the  time  they  are  finished, 
not  from  their  commencement. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  reversed  and  annulled;  and  it  is  fur* 
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ther  ordered,  adjudged  and  decreed,  that  the  plamtiff  do  recover  of 
the  defendants,  the  sum  of  fifteen  hundred  dollars,  with  costs  in  the 
court  below,  the  appellee  paying  those  of  appeal 

Cdnrady  for  the  plaintiff. 

SegherSf  for  the  defendants. 


Thatcher  v.  Walden.     V,  N.  S.  495. 

A  ▼erbal  power  of  attorney  if  given  in  a  lUtB  where  elavee  pass  by  parol,  is  legal  proof 
of  the  authority  under  which  a  written  sale  was  made  in  this  stale. 

FIRST  District 

PoETEB,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  a  slave  in  possession  of  the  defendant, 
which  the  plaintiff  alleges  to  be  his  property.  The  cause  was  sub^- 
mitted  to  a  jury,  who  found  for  the  defendant:  and  the  plaintiff  ap-* 
pealed. 

Two  of  the  questions  presented  for  discussion,  arise  out  of  a  bill  of 
exceptions  taken  on  the  trial. 

The  defendant  offered  one  Crawford  as  a  witness,  to  prove  that 
the  plaintiff  had  given  a  verbal  power  to  the  person  under  whose 
sale  the  defendant  holds  the  slave,  to  sell  him.  He  was  objected  to 
on  two  grounds:  First,  that  he  was  interested;  and  Secondly,  that 
parol  proof  could  not  be  given  of  such  a  power;  that  it  must  be  in 
writing. 

It  appears  the  witness  was  part  owner  and  captain  of  the  steam- 
boat Steubenville,  on  board  of  which  the  negro  was  hired.  The  sale 
took  place  in  New  Orleans,  to  relieve  the  boat  from  some  embar- 
rassments she  was  under.  Two  of  the  brothers  of  the  plaintiff  were 
also  owners  of  the  boat,  and  one  of  them  was  on  board  at  the  time 
of  the  sale.  It  is  alleged  by  one  party  that  the  sale  was  made  by 
this  brother,  under  a  power  of  attorney  from  the  petitions:  by  the 
Other,  that  the  sale  was  made  by  Samuel  Thatcher,  without  authority ; 
and  that  the  witness  had  promised  to  make  good  the  price  to  the 
plaintiff.  The  testimony  on  this  head  is  contradictory.  The  jury, 
by  their  verdict,  seemed  to  have  believed  the  former  was  the  fact. 
In  either  point  of  view,  the  witness  was  competent  In  the  first 
most  clearly  so,  as  he  was  not  responsible  for  Thatcher's  act    In  the 


634  SUPREME  COURT. 

[Thatcher  «.  Walden.] 

second  still  more  clearly;  for  if  the  petitioner  recovered,  he  became 
liable  to  him  for  the  price.  So  that  his  interest,  if  any,  was  favor- 
able to  the  party  objecting. 

-The  power  to  sell  was  given  by  the  plaintiff  in  the  state  of  Ala- 
bama; and  it  is  proved  that,  by  the  laws  of  that  state,  a  verbal  au- 
thority to  dispose  of  a  slave  is  there  legal,  and  binds  the  owner. 

It  is  a  general  rule,  that  contracts  must  be  construed  in  relation  to 
the  laws  of  the  country  in  which  they  are  made;  and  that  the  proof 
offered  of  these  contracts  must  be  such  as  those  laws  require.  The 
last  position  is  a  necessary  corollary  of  the  first;  for  if,  to  the  validity 
of  a  contract  in  the  country  where  it  is  made,  certain  forms  are  re- 
quired, or  certain  evidence  made  necessary;  to  receive  less,  or  require 
more  proof  in  another  country,  would  either  be  making  a  contract 
binding  on  the  parties  which  the  law  of  the  place  where  they  stipu- 
lated did  not,  or  would  be  virtually  impairing  the  obligation  of  the 
contract  by  refusing  to  enforce  it,  unless  the  party  seeking  to  do  so, 
furnished  proof  which  it  was  impossible  he  could  give.  There  is  no 
difference  between  the  right  of  a  stranger  to  have  the  aid  of  the  laws 
of  the  country  where  his  debtor  resides,  to  compel  him  to  do  justice 
in  relation  to  a  contract  made  under  another  government,  and  that  of 
one  citizen  of  a  state,  to  enforce  his  claim  against  another.  This 
principle  which  is  founded  on  the  comity  of  nations,  and  makes  a 
part  of  international  law,  would  be  a  mere  ilhision  if  other  evidence 
was  required  for  the  validity  of  the  agreement,  than  that  of  the  laws 
of  the  country  where  it  was  made.  The  application  of  this  doctrine 
to  the  case  before  us,  will  readily  show  that  the  court  below  commit- 
ted no  error  in  admitting  the  witness  to  testify  to  the  authority  given 
to  sell  the  slave.  The  contract  of  mandate  was  complete  in  Alabama, 
and  binding  there  on  the  plaintiff.  It  consequently  bound  him 
wherever  the  attorney  in  fact  might  carry  it  into  execution,  as  the 
authority  given  affixed  no  limitation  as  to  place.  We  cannot  distin- 
guish between  the  right  to  sell,  as  derived  from  a  verbal  power,  and 
that  acquired  by  a  purchase  made  by  parol;  and  it  has  never  been 
doubted,  that  in  the  latter  case  such  evidence  was  good,  where  the 
slave  was  bought  in  a  country  when  writing  was  not  necessary  to 
give  validity  to  the  contract.  Toulliery  vol.  9,  cap,  6,  sect.  2,  no.  44 
in  note;  Repertoire  de  JiiriSy  vol.  9.  verbo  Preuve^secL  2,  3.  art.  1. 
no.  3;  Kames  on  Equity,  565,  7  Term,  241. 

The  objection  in  respect  to  the  agent  having  sold  for  less  than  the 
price  directed  to  be  obtained  by  the  principal,  is  removed  by  the  offer 
made  by  the  former  to  make  up  the  deficiency.  Polheir,  Contrat  du 
Mandaty  No.  94. 

On  the  merits,  we  see  nothing  which  would  authorise  us  to  set 
aside  the  verdict. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

M  Caleb  and  Byrnes^  for  the  plaintiff. 
•    Hoffman,  for  the  defendant. 
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Carraby  et  al.  v.  Morgan.     V,  N.  S.  499. 

FIRST  District 

A  sheriff  who  seizes  property  not  subject  to  execution,  is  liable  to 
an  action  for  damages. 

A  party  may  always  have  an  injunction  when  the  act  would  give 
rise  to  a  claim  in  damages. 

He  who  interpleads,  cannot  change  the  nature  of  the  action  in 
which  he  intervenes. 


Akin  et  al.  v.  Bedford  et  al.     Y,  N.  S.  503. 

FIRST  District 

He  who  remits  a  bill,  his  own  property,  must  abide  the  consequen 
ces.  If  Titius  directs  Caius  to  remit  the  balance  of  his  account,  and 
this  be  done  by  Antonio's  bill  payable  to  Caius,  supra  protest^  and 
Antonio  fail,  by  whom  will  the  loss  be  borne?  If  Caius,  m  taking 
the  bill,  did  not  act  as  Titius'  agent,  as  if  he  possessed  the  bill,  or 
acquired  it  before  he  received  the  order — or  if,  having  taken  it  after 
the  order,  it  appears  he  acquired  it  for  himself,  as  e.g,  if  he  remitted 
it  at  a  different  rate  of  exchange,  by  which  he  gained  something,  the 
sale  of  the  bill  is  at  his  risk;  for  he  is  considered  as  a  drawer.  Cctsa 
regiSy  62, 63,  p.  49,  50. 
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Elkiiis  V.  Canfield.     Y,  N.  S.  505. 

PARISH  Court  of  New  Orleans. 

If  letters  of  curatorship  be  granted  without  legal  citation,  as  de- 
manded by  Code  of  Practice,  art.  966,  they  will  be  annulled  at  the 
suit  of  any  person  interested. 
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Breaux  v.  Gireaud.     V,  N.  S.  509. 

FIRST  District 

If  the  sheriff  actually  swore  to  his  return  of  a  citation  of  appeal, 
and  the  clerk  omitted  to  add  the  Jurats  the  appellant  has  a  right  to 
have  the  omission  supplied. 

Case  remanded,  with  directions  to  the  judge  to  order  the  clerk,  if 
the  sheriff  did  swear  to  his  return,  to  add  the  jurat  thereto,  and  if  he 
did  not,  or  the  clerk  does  not  recollect  that  he  did,  to  receive  the 
sheriff's  affidavit;  and  it  is  ordered,  that  the  appellee  pay  costs. 


AUain  v.  Whitaker  et  al     V,  N.  S.  51 1. 

The  declaration  of  a  notary  that  be  jrave  notice  of  the  protest  of  a  note,  most  be  recorded 

under  his  signature  and  that  of  two  witnesses. 
Whether  it  oaght  not  to  state  in  what  post-office  the  notice  was  pat 
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Porter,  J.,  delivered  the  opinion  of  the  court 

This  action  was  brought  against  the  drawers  and  endorser  of  a 
promissory  note.  The  drawers  suflfered  judgment  by  default  to  be 
taken  against  them,  and  permitted  the  same  to  be  made  Anal.  The 
endorser  pleaded  to  the  action,  and  judgment  being  rendered  against 
him,  he  appealed. 

The  answer  averred,  that  service  of  the  petition  and  citation  had 
not  been  made  in  the  French  language,  on  the  defendant,  though  it 
was  his  mother  tongue.  That  no  notice  of  protest  had  been  given 
him — nor  had  payment  been  demanded  of  the  maker.  That  after  the 
maturity  of  the  note,  time  had  been  given  to  him  without  the  consent 
of  the  defendant. 

The  first  question  presented  on  the  record,  arises  on  a  bill  of  excep- 
tions. The  defendant  objected  to  the  note  being  read  in  evidence, 
because  the  endorsement  was  in  blank.  The  judge  overruled  this 
objection,  and  in  our  opinion  correctly.  It  has  been  repeatedly  deci- 
ded in  this  court,  that  an  endorsement  in  blank  passes  the  interest  of 
the  endorser  in  a  commercial  note,  and  that  the  holder  may  maintain 
an  action  on  it  as  endorsee. 

The  exception  to  the  service  of  the  petition  is  contradicted  by  the 
sheriff 's  return,  which  expressly  states  that  copies  of  the  petition  and 
citation  were  left  with  the  defendant  in  the  French  language. 

The  uniform  practice  in  this  state  has  been  to  receive  the  protests 
of  notaries  as  evidence  of  demand  on  the  maker  of  a  note  or  acceptor 
of  a  bill  of  exchange.  The  distinction  on  this  head  between  inland 
and  foreign  bills,  which  is  known  to  the  English  law,  has  never  been 
in  our  experience  adopted  by  us.  The  legislature,  by  directing  the 
notaries  to  record  all  protests  made  by  them,  seem  to  have  acted  on, 
and  sanctioned  the  usage  which  already  existed,  to  admit  them  in  evi- 
dence. No  good  reason  exists,  why  we  should  give  more  faith  to  a 
foreign  notary ,  than  to  one  of  our  own  officers.  That  of  convenience 
is  not  sufficient  to  establish  the  distinction,  for  there  would  be  nearly 
as  much  inconvenience  produced  by  refusing  the  one  as  the  other. 
We  therefore  think,  the  protest  offered  in  this  case,  was  good  evidence 
to  prove  that  demand  had  been  made  on  the  drawer. 

The  notice  certified  by  the  notary,  under  the  act  of  1S21,  we  rather 
think  does  not  comply  with  the  provisions  of  that  statute.  It  is  in 
these  words:  First  endorser  notified  by  written  notification,  by  mail, 
at  St.  Francisville,  5th  July,  1824,  by  Joseph  Trinchard.  The  statute 
requires,  that  the  names  of  the  drawers  and  endorsers,  together  with 
the  manner  in  which  the  notices  were  served  or  forwarded  to  them, 
shall  be  furnished  by  the  notary.  That  given  here  does  not  state  io 
what  post-office  the  notice  was  put,  and  we  cannot  supply,  by  pre- 
sumption, any  thing  wanting  in  evidence  of  this  kind,  which  the 
endorser  had  not  an  opportunity  of  cross-examining. 

But  admitting  this  objection,  on  which  we  express  no  positive  opin- 
ion, could  be  got  over,  there  is  a  still  more  fatal  one,  to  the  introduc- 
tion of  the  certificate.    The  statute  requires  that  the  declaration  of 
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the  notary  shall  be  recorded  under  bis  signature,  and  that  of  two  wit- 
nesses. In  the  present  case,  the  declaration  was  recorded  without 
any.  There  were  two  witnesses  to  the  protest.  But  none  appears 
to  the  record,  which  the  law  requires  the  notary  to  make  of  the  man- 
ner he  gave  the  notices  of  that  protest*  and  without  them  the  declara- 
tion is  clearly  not  evidence.     Act  of  1821,  p.  44. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  that  there 
be  judgment  against  the  plaintiff,  as  in  case  of  nonsuit,  with  costs  in 
both  courts. 

Euslisy  for  the  appellee. 

Ripley  and  Conrad,  for  the  appellant 


Bird  V.  M'Micken.      V,N.  S.  515- 
COURT  of  Probates  of  West  Feliciana. 

A  case  is  prematurely  heard  on  the  merits  when  all  proper  parties 
are  not  notified,  and  judgment  by  default  taken,  or  issue  joined. 


Balfour  v.  Chew.     Y,  N.  S.  517. 

The  copy  of  the  probate  of  a  will  is  the  copy  of  a  judicial  prooeedin;,  which  most  be 

certified  under  the  act  of  coogreaa  of  1790. 

THIRD  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  case  commenced  by  an  application  for  an  injunction,  to  prevent 
the  defendant  selling  certain  slaves  mentioned  in  the  petition,  which 
the  plaintiff  alleges  to  be  her  property.    The  answer  denies  her  title, 
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•and  asserts  that  the  defendant  had  seized  the  negroes  in  conseqaence 
of  a  mortgage  given  on  them  by  the  husband  of  the  petitioner. 

The  real  difficulty  in  the  case  is,  whether  the  slaves  were  the  pro* 
perty  of  the  husband  or  wife;  and  its  solution  depends  on  the  effect 
of  certain  transactions  which  took  place  in  North  Carolina;  from 
which  state,  the  parties,  long  after  their  marriage,  moved  into  this. 
It  is  admitted  the  slaves  were  the  property  of  the  father  of  the  peti* 
tioner;  and  it  is  contended,  on  the  part  of  the  wife,  that  the  title 
remained  in  him,  until  after  she  and  her  husband  removed  into  this 
state.  On  the  part  of  the  defendant,  it  is  urged,  that  the  negroes  were 
conveyed  to  the  wife  while  she  lived  in  North  Carolina,  by  gift  from 
her  father;  and  that,  in  consequence  of  a  title  vesting  in  her  while 
there,  the  husband  became  the  owner  of  them  before  he  came  into 
Louisiana,  and  that  they  are  subject  to  his  debts. 

The  wife,  in  support  of  her  claim,  produced  the  record  of  the  last 
will  and  testament  of  her  father,  made  since  she  came  into  this  state. 
It  purported  to  have  been  admitted  to  probate  in  Bulie  county,  North 
Carolina.  The  reading  of  it  was  objected  to  by  the  defendant,  oh 
the  ground  that  it  was  not  certified  according  to  law.  The  court 
sustained  the  objection,  and  the  plaintiff  excepted. 

In  this  court,  the  objection  has  been  maintained,  on  the  ground 
that  this  was  not  the  copy  of  a  judicial  proceedings  which  could  be 
certified  under  the  act  of  congress,  passed  in  the  year  1790;  but 
that  it  was  the  record  or  exemplification  of  an  office  book,  not  apper- 
taining to  a  court,  which  should  have  been  proved  in  the  manner 
directed  by  the  law  of  1800,  supplementary  to  the  act  already  referred 
to.     IngersoU's  Dig.  (ed.  1825,)  298  and  299. 

We  are  clearly  of  opinion,  that  the  objection  is  unsound.  The 
admitting  a  will  to  probate  is  certainly  not  a  ministerial  act.  It  is  a 
judicial  proceeding;  and  the  record  of  it  cannot  be  called  a  book  not 
appertaining  to  a  court.  The  certificate  given  here,  most  certainly 
proves  the  contrary.  It  designates  the  term  at  which  the  will  was 
proved — it  states  the  proof  to  have  been  made  in  open  courts  and 
that  it  was  ordered  to  be  recorded. 

Another  objection  has  been  made  in  this  court,  which,  for  aught 
we  can  learn  from  the  bill  of  exceptions,  was  not  made  in  the  court 
below;  namely,  that  the  clerk  does  not  set  out  at  length,  the  oaths  of 
the  witnesses  proving  the  will;  but  has  stated  the  will  was  proved  by 
the  oaths  of  the  witnesses  therein  mentioned — or,  in  other  words, 
that  he  has  substituted  his  conclusion  of  what  was  proved,  for  the 
proof  itself. 

If  this  was  a  good  reason  to  reject  the  will,  we  would  hesitate  to 
give  the  defendant  the  benefit  of  the  objection.  He  should  have 
opposed  the  introduction  of  the  proof  on  that  ground,  and  have  given 
his  adversary  an  opportunity  of  showing,  that  by  the  laws  of  that 
state,  it  was  not  necessary  to  insert  the  oaths  of  the  witnesses  who 
prove  a  will,  at  length,  on  the  record. 

The  principle  on  which  the  defendant  opposes  the  reading  of  the 
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instrumenty  is  a  correct  one.  CUerks  are  only  authorised  to  give  and 
certify  copies,  and  as  they  are  merely  ministerial  officers,  they  have 
no  right  to  state  what  has  been  done,  in  any  other  manner  but  by 
furnishing  a  transcript  of  the  record  of  what  was  done.  But  in  the 
case  before  us,  we  see  no  ground  to  apply  this  doctrine.  The  state- 
ment at  the  bottom  of  the  will,  purports  to  be  an  extract  from  the 
records  of  the  court  We  are  bound  to  believe,  as  the  clerk  has  told 
us,  that  it  is  a  true  copy;  and  if  it  be,  we  are  directed  by  the  act  of 
congress,  to  give  it  the  same  faith  and  credit,  it  had  in  the  state  from 
whence  it  came.  It  lies  on  the  defendant  to  show,  that  it  was  impro- 
perly admitted  to  record.  This,  he  has  not  done;  and  if  he  had,  so 
long  as  the  judgment  of  the  court  stood  unreversed  by  which  it  is 
ordered  to  be  recorded,  we  could  not  refuse  it  effect  here.  Smoot 
el  al.  V.  Russell,  1  N.  S.  522. 

With  this  view  of  the  correctness  of  the  judge's  opinion  in  rela- 
tion to  the  evidence,  as  the  cause  was  tried  by  a  jury,  the  most  regular 
course  would  be  to  remand  it  for  a  new  trial;  but  as  both  parties  have 
pressed  us  to  give  a  final  decision,  and  the  principal  question  is  one 
of  law,  not  of  fact,  we  shall  examine  the  case  on  its  merits. 

Some  of  the  negroes  claimed  by  the  plaintiff  in  this  suit,  were  sent 
by  her  father  to  the  house  of  her  husband  some  time  after  her 
marriage,  and  have  remained  in  his  possession  ever  since.  Admit- 
ting for  a  moment  there  were  no  evidence  to  take  this  case  out  of 
the  presumptions  which  the  laws  of  that  state  raise  on  such  a  transac- 
tion, the  consequence  would  be  that  the  property  would  vest  in  the 
husband.  This  has  been  satisfactorily  shown  to  be  the  rule  in  North 
Carolina.  1  Haywood,  97;  2  Ibid,  72.  But  in  opposition  to  this 
rule,  which  appears  clearly  established  by  the  decisions  of  the  courts 
of  that  state,  the  counsel  for  the  plaintiff  has  produced  an  act  of  its 
general  assembly,  passed  in  the  year  1784,  by  which  it  is  required 
that  deeds,  or  gifts  of  any  estate,  shall  be  proved  in  due  form  and 
recorded;  and  it  is  father  declared,  that  deeds  of  gift  not  authenticated, 
and  perpetuated  in  the  manner  prescribed  by  the  act  shall  be  null. 
He  has  also  read  cases  from  the  same  book,  relied  on  by  the  defend- 
ant, that  gifts,  by  parol,  are  considered  void  and  of  no  effect. 

These  decisions,  which,  at  first  blush,  appear  to  be  contradictory, 
on  a  closer  examination,  are  easily  reconciled  with  each  other.  The 
cases  in  which  gifts  by  parol  have  been  considered  good,  arose 
between  the  donor  or  his  representatives,  and  the  donee.  Those  in 
which  such  conveyances  have  been  held  bad,  were  decided  on  a 
contest  between  the  donee  and  creditors,  or  subsequent  purchaserp. 
The  words  of  the  act  of  1784,  do  not  require  all  deeds  of  gift  to  be 
reduced  to  writing.  They  only  render  it  necessary  to  record  all  those 
which  are  reduced  to  writing.  But  the  courts  of  North  Carolina, 
from  a  conviction  of  the  intention  of  the  legislature,  as  evidenced 
by  the  preamble  to  the  statute,  have  held,  that  as  to  creditors,  or 
subsequent  purchasers,  such  deeds  were  null,  and  could  have  no 
effect.    This  distinction  between  third  parties,  and  the  donor  or  his 
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representatives,  is  clearly  established  by  two  cases  not  cited  in  argu- 
ment, which  are  reported  in  2  Haywood's  N.  Carolina  Reports,  87: 
and  3  Haywood's  Tennessee  Reports,  4. 

The  position,  then,  which  the  wife  has  attempted  to  maintain  here, 
that  the  property  could  not  vest  in  her  without  a  deed  of  gift,  is 
wholly  untenable.  The  title,  though  by  parol,  vested  immediately, 
and  became  subsequently  voidy  if  not  registered;  that  is,  voidable,  at 
the  instance  of  creditors,  and  subsequent  purchasers.  3  Haywood 
Tenn.  Reports,  4, 

If  then  it  was  vested  in  her  in  North  Carolina,  it  became  the  pro- 
perty of  her  husband  there;  and,  consequently,  was  his,  when  he  re- 
moved into  this  state,  and  as  such,  was  properly  seized  by  the  sheriff, 
to  satisfy  an  execution  against  him. 

In  opposition  to  the  presumption  of  law,  relied  on  by  the  defendant 
that  the  sUves  became  the  property  of  the  husband  by  being  sent,  or 
delivered  to  the  wife  after  marriage  by  her  father,  the  plaintiff  intro- 
duced parol  evidence  to  show  that  they  were  received  as  a  loan  and 
not  as  a  gift. 

The  evidence  on  this  head  is,  that  the  plaintiff  intermarried  with 
her  present  husband,  about  the  year  1807;  and  that  in  the  same  year 
some  negroes  were  lent  by  the  father  of  the  petitioner,  and  taken 
possession  of  by  her  husband.  In  the  year  1807,  the  witness  by 
whom  the  fact  is  stated,  declares,  that  he  went  to  Bulie  county,  in 
North  Carolina,  with  his  step-mother,  the  plaintiff,  and  that  the  day 
they  were  leaving  her  father's  house,  he  called  up  two  negroes,  Brid- 
get and  Tony,  and  said  to  the  by-standers,  ''take  notice,  that  I  lend 
to  my  daughter,  Nancy  Balfour,  these  negroes,  in  the  same  manner 
that  I  have  the  other  negroes,  (alluding  to  those  formerly  delivered 
to  her,)  and  in  no  other  manner." 

The  last  will  and  testament  of  the  father,  also  shows  that  he  dis- 
posed of  the  slaves  which  his  daughter  had  received,  as  if  they  made 
a  part  of  his  property;  he  made  a  loan  of  them  to  her  for  life,  and 
gave  them,  after  her  decease,  in  full  property  to  her  children. 

The  courts  of  North  Carolina  have  decided  "that  when  property 
is  permitted  to  remain  in  possession  of  the  son-in-law  for  a  consider- 
able length  of  time,  it  will  be  necessary  to  prove  very  clearly,  that  the 
property  was, only  lent  by  the  father,  and  that  it  was  expressly  and 
notoriously  understood  not  to  be  a  gift  at  the  time."     1  Haywood,  98. 

With  regard  to  the  two  negroes  received  in  the  year  1820,  we  think 
the  evidence  fully  proves  they  were  delivered  as  a  loan,  and  every 
publicity  was  given  to  that  fact  the  case  was  susceptible  of.  The 
father,  on  putting  them  into  possession  of  his  daughter,  called  on  the 
by-standers  to  observe  that  they  were  lent  by  him,  and  that  the 
transaction  was  to  be  understood  in  no  other  manner. 

But  in  regard  to  those  which  were  sent  to  the  wife  immediately 
after  the  marriage,  the  proof  is  by  no  means  satisfactory.  The  de- 
claration of  the  father,  years  after  the  slaves  were  delivered,  and  at 
the  time  be  was  sending  others  away,  cannot  change  the  character 
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of  the  original  transaction.  It  is  very  weak  proof  of  what  it  really 
was.  The  law  of  that  country,  so  far  as  we  have  been  able  to  gather 
it  from  the  decisions  of  their  courts  is  that  it  must  be  expressly  and 
notoriously  understood  at  the  time  the  property  is  delivered,  that  a 
loan,  not  a  gift,  is  contemplated.  Some  of  the  decisions  to  which  we 
have  already  referred,  were  made  on  facts  where  the  father,  as  here, 
disposed  of  the  slaves  by  last  will  and  testament  But  this  declara- 
tion, on  his  part,  that  he  had  not  given  them  to  his  daughter,  was 
held  insufficient  to  destroy  the  presumption  which  the  law  raised  on 
the  fact  of  his  sending  them  after  marriage,  without  an  express  under- 
standing that  they  were  lent,  and  not  given.  There  is  then  no  other 
proof  of  their  being  delivered  as  a  loan,  but  that  furnished  by  the 
witness  Balfour;  and  his  testimony  is  not  strong  enough  to  bring  the 
case  of  the  plaintiff  within  the  rules  of  law  which  governed  the  trans- 
action in  the  country  where  it  took  place.  He  merely  states,  that 
some  negroes  were  lent.  He  gives  none  of  the  circumstances  which 
attended  the  delivery;  nor  how  he  came  by  his  knowledge.  He  does 
not  say  whether  it  was  so  understood  in  the  place  in  which  they  lived 
or  whether  the  condition  in  which  they  were  put  into  the  possession 
of  the  husband  and  wife,  was  known  only  to  their  own  family.  The 
witness  is  a  step-son  of  the  plaintiff.  This  is  certainly  not  proving 
that  the  slaves  were  expressly  and  notoriously  delivered  as  a  loan; 
and  we  conclude,  as  to  them,  the  plaintiff  has  failed  to  make  out  title. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed ;  and  proceeding 
to  give  such  judgment  here  as,  in  our  opinion,  should  have  been  given 
in  the  court  below,  it  is  ordered,  adjudged  and  decreed,  that  the  in- 
junction granted  in  the  case,  so  far  as  relates  to  the  slave  Bridget,  be 
made  perpetual;  and  it  is  further  ordered  and  decreed,  as  it  respects 
the  other  slaves,  mentioned  in  the  petition,  that  the  injunction  be  dis- 
solved; and  that  the  defendant  pay  costs  in  both  courts. 

Preston^  for  the  appellant. 

fV^tts  and  Lobdellj  for  the  appellee. 
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Lacroix  v.  Coquet.     V,  N.  S.  527. 

A  woman  cannot  be  surctj. 

The  provisions  of  the  Spanish  law  prohibiting  it  are  not  repealed  by  the  Civil  Code« 

FIRST  District, 

PoBTEB,  J.,  delivered  the  opinion  of  the  court. 

The  only  question  in  this  cause  is  whether  a  woman  can  become 
surety  for  the  debt  of  another. 

The  second  law  of  the  twelfth  title  of  the  fifth  Partida,  expressly 
prohibits  women  from  becoming  responsible  for  the  debts  of  others. 
The  succeeding  law  makes  some  exceptions  to  this  rule,  but  the  case 
does  not  come  within  them. 

It  has  been  contended  here  that  the  provision  of  the  Spanish  law  is 
repealed  by  the  Civil  Code. 

It  provides  that  <^ every  person  may  contract^  unless  declared  inca- 
pable by  law." 

Persons  incapable  of  contracting  are,  slaves,  minors,  persons  under 
interdiction,  married  women  in  cases  expressed  by  law,  and  generally 
all  those  to  whom  the  law  has  interdicted  certain  contracts.  Civil 
Code,  204,  art.  23  and  24. 

One  of  those  to  whom  the  law  has  interdicted  certain  contracts,  are 
women  who  become  sureties  for  another.  Therefore,  according  to 
the  affirmative  and  express  terms  of  the  article  cited,  the  provision  in 
the  Partidas  is  preserved — not  repealed. 

Subsequent  laws  do  not  repeal  former  ones  by  containing  different 
provisions;  they  must  be  contrary.  But  in  the  present  case  the  new 
law  is  neither  contrary  to,  nor  different  from  the  old. 

Similar  provisions  in  the  Napoleon  Code  have  been  considered  as 
repealing  a  prohibition  of  the  same  kind  in  their  jurisprudence,  but 
the  legislature  of  France,  in  promulgating  the  Napoleon  Code,  passed 
a  law  that  all  the  dispositions  of  the  Roman  law  concerning  the  mat- 
ters which  formed  the  object  of  that  Code  were  repealed. 

No  doubt,  therefore,  that  in  France  their  Code  repealed  the  provi- 
sions of  their  former  law  on  any  subject  of  which  the  code  treated. 
But  our  digest  of  the  civil  laws  was  enacted  without  any  such  legisla- 
tive declaration,  consequently  it  is  subject  to  the  ordinary  rules,  which 
govern  courts  of  justice  in  the  construction  of  statutes. 

It  is,  therefore,  ordered,  adjudged  and  decreed,<that  the  judgment 
of.  the  district  court  be  annulled,  avoided  and  reversed;  that  the 
injunction  granted  in  this  case  be  made  perpetual^  and  that  the  plain- 
tiff pay  costs  in  both  courts. 

Denis  J  for  the  plaintiff. 

TrabuCy  for  the  defendant. 
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Flower  tt  al  t?.  Swift.     V,  N.  S.  529. 

COURT  of  Probates  of  West  Feliciana. 

Held^  an  executor  is  not  suable  in  the  court  of  probates,  on  his 
endorsement  of  a  note  payable  to  the  estate. 


Brooke  et  a7.  v.  Louisiana  State  Insurance  Company. 

V,  N.  S.  630. 

A  eonstruetive  total  loss  is  excluded  in  all  memorandum  articles. 

When  mules  are  Insured  against  a  total  2om,  nothing  short  of  a  physical  total  loss  of  the 

whole  number  insured,  will  render  the  assurers  responsible. 
The  law  of  insurance  is  the  same  in  this  state  as  in  the  other  fctatoe  of  the  Union. 

FIRST  District 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  case  came  before  the  court  at  the  close  of  the  last  June  term, 
and  was  decided  by  two  of  the  judges,  in  favor  of  the  plaintiff.  An 
application  for  a  rehearing  having  excited  doubts  in  our  minds,  in 
relation  to  the  correctness  of  our  judgment,  we  granted  the  request  of 
the  defendants,  that  it  should  be  tried  agdin.  It  has  been  now  heard 
before  a  full  court,  and  has  been  most  carefully  and  ably  argued.  4 
N.  &  641,  and  661. 

I  agree  with  the  presiding  judge  of  the  court  in  the  conclusion  to 
\^hich  he  has  arrived:  but  as  the  reasons  by  which  my  mind  has 
finally,  and  with  much  hesitation,  come  to  that  conclusion,  are  not  the 
same  which  seem  to  influence  him,  I  think  proper  to  state  those  that 
have  induced  me  to  change  my  opinion. 

I  retain  my  former  impressions,  in  respect  to  the  intention  of  the 
parties:  but  admit  that  intention  is  not  so  clearly  proved,  as  to  autho- 
rise us  to  deviate  from  the  legal  signification  of  the  terms  used  in  the 
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contract.  If  the  case  were  decided  on  principle  alone,  unfettered  by 
aluthority,  I  should  think  the  plaintiff  entitled  to  recover.  I  see  no  ab- 
surdity whatever,  in  considering  the  words  "  total  loss,"  to  refer  to  the 
entire  destruction  of  one  mule,  as  well  as  to  the  whole  cargo.  Tliere 
can  be  no  dispute  about  the  literal  meaning  of  the  words;  but  the  ques- 
tion is  whether  the  intention  of  the  parties,  and  the  rules  of  law  do  not 
affix  a  technical  meaning  to  them  in  this  policy.  In  regard  to  articles 
other  than  memoranda,  the  words  "  total  loss"  mean  a  loss  of  one 
half:  this  is  the  uniform  and  admitted  meaning  given  to  the  expres- 
sion, and  parties  using  them  in  relation  to  such  a  subject,  would  be 
understood  to  use  them  in  their  legal  sense.  And  yet  in  such  a  case, 
every  argument  that  we  have  heard  in  respect  to  a  part,  not  being 
the  whole,  and  that  less  than  the  whole  is  not  a  total  loss,  would 
apply  with  as  much  force,  as  to  that  now  before  the  court. 

I  see,  therefore,  nothing  absurd  in  the  decision  which  the  courts  in 
England  have  made  on  this  subject.  Nor  can  I  agree  that  the  doc- 
trine rests  on  the  authority  of  a  single,  individual.  It  is  the  decision 
of  the  whole  court  of  king's  bench.  It  was  acquiesced  in  at  the  time, 
by  the  counsel  who  argued  the  cause.  Had  they  doubted  its  correct- 
ness, they  could,  and  it  is  to  be  presumed,  would  have  taken  it  to  a 
higher  tribunal.  The  court  of  common  pleas  have  recognised  the 
same  doctrine.  It  has  not  been  controverted  since,  though  in  a  coun- 
try so  eminently  commercial  as  England,  a  vast  number  of  cases  must 
have  arisen  where  it  was  the  interest  of  parties  to  establish  a  different 
principle.  Those  who  know  with  what  zeal  and  learning,  the  doc- 
trines which  fall  from  the  bench  in  that  country,  are  examined  by  the 
profession,  when,  in  their  opinion,  they  are  unsupported  by  reason 
and  law,  wilt  feel  what  weight  this  consideration  is  entitled  to.  In 
addition  to  this,  it  has  been  shown  on  the  last  argument,  that  in  the 
latest  work  published  in  England  on  insurance,  the  question  is  con- 
sidered as  settled,  and  the  writer  states  the  rule  without  expressing  a 
doubt  as  to  its  correctness.     Benecke  on  Insurance. 

It  is  a  very  unsatisfactory  way  of  assailing  authority  in  questions 
of  law,  to  trace  it  up  to  its  source,  and  then  say,  no  matter  how  often 
it  has  been  sanctioned,  or  how  long  acquiesced  in,  that  it  is  but  the 
opinion  of  the  individual  with  whom  it  originated.  Every  doctrine 
in  jurisprudence  might  be  assailed  and  overturned  in  this  way,  for 
they  must  all  have  had  a  beginning.  The  opinions  of  jurisis,  and 
tribunals  derive  their  authority  from  the  reasons  on  which  they  are 
founded,  the  sanction  which  others  have  given  to  them;  or  the  length 
of  time  they  have  been  acquiesced  in  without  opposition;  and  their 
authority  is  not  diminished,  by  showing  that  they  had  their  origin 
with  a  particular  jurist,  judge,  or  court.  ^ 

I  consider  the  rule,  then,  well  settled  in  England,  and  I  believe  it 
would  be  the  most  equitable  in  its  application  in  the  instance  before 
us.  Perhaps  it  was  this  feeling  pressing  strongly  on  my  mind,  after 
the  first  argument,  that  induced  me  too  readily  to  conclude,  that  the 
weight  of  authority  was  equal.    Further  examination,  and  longer 
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time  for  reflection,  have  convinced  me  it  is  not,  that  it  is  decidedly 
with  the  defendants,  and  I  feel  it  my  duty  to  yield  my  opinions  to 
those- we  have  taken  as  guides  in  these  matters. 

We  are  in  this  state  without  any  legislative  enactments  on  the  con- 
tract of  insurance,  and  this  conrt  after  mucli  argument  and  great  de- 
liberation, declared  on  a  former  occasion,  for  reasons  which  need  not 
be  here  repeated,  that  this  contract  must  be  construed  in  relation  to 
the  law  merchant  as  understood  in  the  other  maritime  cities  of  the 
Union.  This  decision  has  been  for  some  time  before  the  community. 
The  legislature  have  not  thought  proper  to  prescribe  to  us  a  different 
rule.  We  are  therefore  bound  to  consi  ler,  that  the  parties  to  this 
suit  contracted  in  relation  to  those  principles  of  law  which  we  de- 
clared should  govern  such  contracts:  Semper  in  stipulationibva  in 
cmteris  contractibus  id  sequimur^  quod  actum  est:  aut  si  non  ap- 
pareatj  quid  actum  es/y  en'/  consequenSy  ut  id  sequamury  quod  in 
regionCj  in  qua  actum  esty  fiequentatur.  Dig,  Liv,  50,  tit.  17, 
liv.  34. 

I  agree  with  the  counsel  for  the  plaintiffs,  that  there  is  nothing  in 
the  expressions  used  by  the  court,  in  the  case  of  Barry  v.  The  Louis- 
iana Insurance  Company,  which  binds  this  court  to  adopt,  from  time 
to  time,  every  rule  which  the  tribunals  of  our  sister  states  may  estab- 
lish in  relation  to  this  matter.  We  did  not  intend  by  such  declaration 
to  place  our  understanding  of  the  law  under  the  control  of  others. 
And  if  any  doctrine  should  be  settled  by  them  at  variance  with  rules 
which  already  existed,  or  contrary  to  our  understanding  of  the  lex 
mercatoriUyWe  should  certainly  respect  their  opinions,  but  we  would 
follow  out:  own. 

But  at  the  time  this  court  declared  that  the  contract  of  insurance 
must  be  understood  here  as  it  is  in  the  other  maritime  cities  of  the 
Union,  the  rule  was  already  isettled  in  every  state  where  the  question 
had  arisen,  and  in  the  Supreme  Court  of  the  United  States,  in  relation 
to  words  which  we  believe  to  be  convertible  with  those  used  in  this 
policy;  that  nothing  short  of  an  absolute  destruction  of  the  whole 
property  insured,  would  render  the  assurers  responsible,  and  if  any 
portion  reached  the  port  of  destination,  they  were  discharged  from 
liability.  7  Cranch,  415;  8  Idid.  39;  1  Caines,196;  1  Wheaton,  219; 
7  Johnson,  527;  6  Mass.  465. 

Now,  however  the  force  of  authority  might  be  in  another  country 
that  had  not  previously  qaade  choice  of  the  rules  prevailing  in  the 
Union,  there  can  be  no  doubt  that  after  that  lex  mercatoria  was 
chosen  as  our  rule  of  action  here,  there  was  error  in  saying  that  the 
weight  of  authority  was  equal.  It  most  decidedly  preponderates  in 
favor  of  the  defendants. 

Being  so,  I  cannot  depart  from  it  in  the  decision  of  this  case. 
Whatever  the  fact  may  be,  we  are  bound,  in  the  absence  of  any 
proof  to  the  contrary,  to  believe  thiat  the  parties  contracted  in  relation 
to  the  law,  as  expounded  to  them  by  the  tribunal  of  last  resort  in  the 
country  they  live  in.    Havitig  done  so,  we  cannot  now  tell  them 
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their  right  must  be  ascertained  by  a  law  which,  though  of  a  common 
origin,  and  alike  on  almost  every  other  question  in  relation  to  insu- 
rance, has  on  this  particular  branch  of  the  subject,  a  different  and 
contrary  rule. 

I  concur,  therefore,  in  the  opinion,  that  the  judgment  of  the  court 
below  should  be  reversed ;  and  that  there  should  be  judgment  here 
for  the  defendants. 

Martin,  J. — I  still  retain  the  opinion  I  formed  last  summer,  that, 
on  principle,  the  law  is  in  this  case  with  the  plaintiffs;  but  the  argu- 
ment on  the  rehearing  and  a  further  consideration  of  the  case,  have 
convinced  me  that  the  decisions  of  the  courts  of  this  state,  and  of  the 
Union,  support  the  plea  of  the  defendant.  I  therefore  yield  to  the 
current  of  authorities,  conscious  that  it  is  not  my  own  individual 
opinion  of  the  right  of  the  parties,  which  I  am  to  pronounce;  but 
that  which  I  think  to  be  in  accordance  with  the  law  of  the  land, 
evidenced  by  the  decision  of  courts. 

It  is  clear,  that  in  the  highest  tribunals  of  the  principal  states  in  the 
Union,  and  in  the  Supreme  Court  of  the  United  States,  the  plea  of  the 
defendants  would  be  sustained,  and  I  agree  with  my  colleagues  in 
the  opinion  that  it  must  prevail  here. 

Mathews,  J. — This  case  was  before  the  court,  in  June  term, 
1826,  and  was  then  argued  and  adjudged;  but  a  rehearing  having 
been  allowed,  on  the  application  of  the  defendants,  who  are  here 
appellants,  we  are  now  obliged  to  inquire  into  the  correctness  of  our 
former  j  udgment. 

The  suit  is  brought  on  a  valued  policy  of  insurance,  in  virtue  of 
which,  the  plaintiffs  claim  to  recover  from  the  defendants  11,000 
dollars;  being  the  estimated  value  of  a  cargo  of  mules,  insured  from 
St,  Yago,  in  Mexico,  to  Havana,  in  Cuba. 

The  policy  is  drawn  up  in  the  usual  form  of  such  instruments,  con- 
taining a  printed  memorandum  which  excepts  from  average,  unless 
general,  or  amounting  to  a  certain  percentage,  several  articles  of 
commerce  therein  enumerated;  and  also  a  written  clause,  stating  the 
amount  or  value  of  the  cargo  insured;  the  kind  of  property  of  which 
it  was  to  be  composed,  and  its  situation  in  the  vessel;  and  concludes 
by  declaring  the  'insurance  to  be  against  stranding  or  a  total  loss." 

The  evidence  of  the  case  shows,  that  in  pursuance  of  the  policy 
thus  obtained,  the  plaintiffs  put  on  board  the  vessel  designated  therein, 
seventy-four  mules,  being  the  species  of  property  which  was  to  con- 
stitute her  cargo,  according  to  the  written  clause  of  the  instrument; 
that  out  of  the  whole  number  of  animals  composing  the  cargo  insured, 
thirty-five  were  entirely  lost,  in  consequence  of  the  occurrence  of 
perils,  against  which  insurance  was  effected,  and  the  balance  (being 
thirty-nine)  found  to  be  much  injured,  and  lessened  in  value,  on  their 
arrival  at  the  port  of  destination.  An  abandonment  was  tendered  to^ 
but  refused  by,  the  defendants,  from  whom  the  plaintiffs  claim  the 
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erftire  yalne  of  the  cargo,  as  for  a  total  loss;  or  such  other  sum  as 
may  appear  to  be  due  to  them  on  the  policy*  Their  right  to  recovear^ 
la  denied  in  toto. 

The  various  grounds  of  opposition  to  the  justice  and  legality  of 
this  claim,  set  forth  in  the  points  filed  by  the  defendants,  have  been 
exasaiDed  by  the  court,  as  may  be  seen  in  the  judgment  heretofore 
retidered.  The  principles  therein  settled  and  established,  are  as  fol* 
low  :  1st.  According  to  a  just  interpretation  of  the  written  clause  in 
the  policy,  the  entire  cargo  of  mules  is  placed  on  the  footing  of  arti- 
cles excepted  from  partial  loss,  in  the  ordinary  memorandums  of 
taeh  iDstrainents :  2d.  A  constructive  or  technical  total  loss,  ia 
excluded  from  such  articles :  3d.  Admitting  that  recovery  might  be 
had  for  a  pcurtial  loss,  the  jury  to  whom  the  cause  was  submitted,  m 
the  court  below^  and  who  found  a  verdict  in  favor  of  the  plaintiffs^ 
for  4500  dollars,  pursued  a  legal  and  proper  course,  in  adjusting  the 
extent. of  loss,  by  an  estimate  made  in  reference  to  the  valuation 
ascertained  and  fixed  by  the  policy:  4th.  If  part  of  a  cargo,  consist** 
ing  of  separate  and  distinct  objects,  be  entirely  lost,  even  should  it  be 
composed  of  memorandum  articles,  the  assured  have  a  right  to 
recover  the  value  of  any  one  or  moire,  of  the  objects  so  lost,  although 
not  amounting  to  a  loss  of  the  whole  cargo,  either  physically  or  ia 
value.  Sot  the  opirdtm  qf  the  court  as  reported  in  4  N.  S.  640  el 
seg. 

■  Of  the  souiadaeas  and  legsJity  of  these  principles,  so  established, 
we  entertain  no  doubt,,  except  the  last,  which  requires  to  be  agaih 
examined  and  tested^  by  those  rules  Which  ought  to  be  received  as 
cf  binding  force  and  authority^  in  relation  to  contracts  of  insurance 
made  in  this  state. 

We  shall  consider  file  qiuestion  solely  in  reference  to  principles 
which  regard  memorandum  articles,  such  as  are  excluded  from 
iodemoity  except  for  a  total  loss,  or  ia  other  words,  from  average 
unless  genevaL  Considered  in  this  light,  the  comisel  for  the  defend* 
elits  contended,  that  as  part  of  the  cargo,  composed  as  above  stated, 
arrived  at  the  port  of  destinatioi^  and  was  of  some  value,  they  are 
entireiy  exonerated  fmm  every  species  of  obligation  to  indemnify  the 
asHiirecL 

The  effect  of  the  memorandum  an  articles  therein  specified  ia  a 
policy  of  insurance,  and  the  extent  of  the  obligations  which  such  a 
danse  creates,  have  frequently  been  subjects  of  discussion  in  the 
cMzts  of  the  LFnited  States,  and  those  of  the  states  individually,  and 
the  doctrine  established  by  the  decisions  of  those  courts^  ia  case^ 
«Miiilar  to  that  now  under  consideration,  is  relied  on  by  the  appellants 
as  decisive  of  the  present  controversy  in  their  favor.  They  have 
beea  cited,  and  commented  on  in  the  written  argtraient,  as  well  as  at 
the  bar;  we  have  oxamined  them  atteatively,  and  are  of  opinion  that 
tbey  fully  support  the  ground  of  defence  assumed  without  variance 
AT  exeeptbn.  Vide  7  Cranch,  415;  8  Ibid.  39;  1  Wheatoo,-219;  1 
Caines,  S96;  8  Ibid.  198;  6  Mbisb.  465;  7  Johnson,  527. 
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As  the  doctrine  contended  for  by  the  defendants  appears  to  be 
firmly  settled  by  the  uniform  tenor  of  the  decisions  in  these  cases, 
and  has  thus  become  a  part  of  the  lex  mercaioria  of  the  United 
States,  our  attention  is  directed  to  the  case  of  Barry  v.  The  Louis- 
iana Insurance  Company,  adjudged  by  this  court,  as  reported  in  12 
Mariiuj  beginning  at  page  493,  wherein  it  was  declared  unequivo- 
cally, ^  that  the  contract  of  assurance  is  understood  here  as  it  is  in  the 
other  maritime  cities  of  the  United  States.^' 

From  the  reasoning  of  the  opinion  in  that  case,  it  is  readily  per- 
ceived that  the  court  in  consequence  of  the  absence  of  any  positive 
and  express  provision  in  our  laws  on  the  subject,  rightfully  assuaied 
the  privilege  of  declaring  the  rules  which  prevail  in  the  other  states 
of  the  Union,  in  relation  to  the  contract  of  insurance,  to  be  applicable 
to  such  contracts  when  made  in  this  state,  as  the  adoption  of  such  as 
might  be  different  and  repugnant,  would  cause  great  inconvenience 
to  merchants  throughout  our  confederation,  arising  from  various  and 
conflicting  laws,  existing  within  the  same  federative  government  on 
the  subject  of  commerce. 

After  such  a  public  and  solemn  declaration  of  the  law  of  this  state, 
in  relation  to  commerce,  it  must  be  believed  that  all  contracts  of  in- 
surance are  made  and  entered  into,  in  reference  to  it  (thus  declared), 
as  the  exclusive  rule  of  interpretation,  whenever  contests  or  legal  con- 
troversies may  arise  as  to  their  true  meaning  and  effect 

This  view  of  the  subject  alone  would,  perhaps,  be  sufficient  to  show 
the  error  of  our  former  judgment.  But  the  counsel  for  the  appellees 
strenuously  contend,  that  as  the  clause  of  the  policy,  now  under  ex- 
amination, differs  essentially  from  the  stipulations  contained  in  those 
on  which  the  decisions  referred  to  are  based,  it  should  receive  a 
different  construction  and  interpretation.  We  have  already  stated 
our  entire  satisfaction  with  that  part  of  the  former  judgment,  and 
firm  belief  in  its  truth  and  soundness,  which  places  the  whole  cai^ 
of  mules  on  the  footing  of  memorandum  articles.  If  this  interpreta- 
tion of  the  clause  in  question  be  correct,  it  refutes  completely  the  ob- 
jections made  to  the  applicability  of  the  cases  cited  from  American 
reports,  and  the  conclusiveness  of  the  decisions  therein  found,  in  favor 
of  the  pretensions  of  the  defendants;  and  surely  it  cannot  be  seriously 
assert^,  that  any  difference  exists  between  the  legal  import  and 
meaning  of  an  exception  in  the  policy  of  insurance,  by  which  the  in- 
surers are  made  responsible  for  a  total  loss  only,  and  one  which  limits 
their  liability  to  indemnify  for  general  average  alone.  See  Phillips 
on  Insurance,  489. 

Thus  far  the  court  is  unanimous  in  the  reasoning  against  the  cor- 
rectness of  our  former  judgment. 

But  supposing  the  doctrine,  as  we  have  assumed  it  to  be,  that 
which  the  courts  of  justice  of  the  United  States,  both  federal  and 
state,  have  recognised  and  established  for  the  government  of  cases 
similar  to  the  present;  it  is  contended,  on  the  part  of  the  plaintiffs, 
that  it  is  unjust  in  itself,  and  heterodox  in  deviating  from  equitable 


APRIL  TERM,  1837.  651 

[Brooke  ei  aL  «.  Loauiana  State  Inraranoe  Company.] 

principles,  as  ascertained  and  established  by  the  decisions  of  the 
highest  tribunals  in  England,  from  which  the  rules  adopted  in  Ame- 
rica have  been  extracted  and  received  as  binding,  in  consequence  of 
their  consistency  with  reason,  equity  and  justice. 

I  have  examined  the  cases  cited,  and  relied  on  by  the  appelleesi 
and  find  only  one,  which  fully  supports  the  doctrine  for  which  they 
contend;  that  of  Davy  v,  Melford,  reported  in  15  East,  559. 

It  is  true,  that  C.  J.  Gibbs,  in  the  course  of  his  observations,  on  the 
trial  of  the  case  of  Headberg  v.  Pearson,  seems  to  have  held  as  true, 
the  doctrine  established  in  the  case  of  Davy  v.  Melford;  but  these 
observations  were  mere  obiter  dicta.  See  Phill.  on  Insurance,  488* 
From  the  decisions  in  these  cases,  Benecke,  in  his  treatise  on  Marine 
Insurance,  lays  it  down  as  a  rule  settled  in  England,  that  if  part  of 
the  goods  insured,  be  wholly  lost,  and  another  part  saved,  that  which 
is  wholly  lost,  is  considered  as  a  total  loss  on  the  underwriters.  See 
his  book,  p.  376. 

The  decision  on  which  this  rule  appears  to  be  mainly  based,  has 
been  strictly  examined  by  one  of  the  advocates  for  the  defendants; 
and  I  think  his  animadversions  thereon,  are  made  with  considerable 
accuracy  and  justness,  both  in  relation  to  grammatical  and  legal 
interpretation. 

But  whatever  may  be  the  rule  in  England,  with  regard  to  dividing 
a  cargo,  composed  of  separate  and  distinct  objects,  for  the  purpose  of 
enlarging  the  stipulation  in  a  contract  of  insurance,  which  limits  the 
responsibility  of  insurers  to  a  total  loss  only,  it  is  believed  that  none 
such  exist  in  the  United  States,  or  in  this  state.  The  clear,  evident, 
and  ordinary  meaning  of  the  written  clause  in  the  policy,  on  which 
the  present  suit  is  founded,  according  to  just  grammatical  and  legal 
construction,  limits  the  liability  of  the  defendants  to  indemnify,  for 
such  loss  only,  as  amounts  to  an  entire  physical  destruction  of  the 
whole  cargo,  or  perhaps  a  total  loss  as  to  the  value;  neither  of  which 
has  occurred,  as  shown  by  the  testimony  of  the  cause.  No  injustice 
takes  place — no  violence  is  done  to  the  principle  of  equity  and  natural 
right,  by  interpreting  contracts  according  to  the  legal  and  ordinary 
import  and  meaning  of  the  words  used  in  making  them,  as  arranged 
in  grammatical  construction — such  meaning,  as  every  person  ac- 
quainted with  the  structure  of  language,  would  attach  to  them.  If 
the  plaintiffs  mistook  the  nature  and  extent  of  the  indemnity,  which 
the  defendants  obliged  themselves  to  make  in  pursuance  of  their 
contract  of  assurance,  and  have,  thereby,  suffered  loss;  the  fault  is 
their  own — it  is  damnum  absque  injuria^  for  which  remuneration 
cannot  be  rightfully  claimed. 

Morse  and  Grymes,  for  the  plaintiffs. 

Workman  and  JSustisy  for  the  defendants. 
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fiixU  Dnj  bfl  brooght  without  the  privit/  and  in  the  name  of  the  party  who  truuftrred  it, 

fgr  the  «ae  of  the  transferee. 

THIRD  Diatrict. 

Mabtiv,  J.y  delivered  the  opinion  of  the  court 

The  plaioiiffsy  who  sue  to  the  use  of  Pope,  deinand^  as  endorsee  of 
Colt,  the  amount  of  the  defendant's  promissory  note. 

The  defendant  denied  the  plaintiffs'  right  of  action  on  said  note,  as 
ihey  had  not  any  uiterest  in  it;  having  given  it  to  Pope^  in  payment 
of  a  house,  and  alleges  she  entrusted  Colt  with  her  signatures  on 
three  distinct  pieces  of  paper,  for  the  purpose  of  procuring  money 
thereby,  for  her  use — ^that  he  made  the  note  sued  upon  with  defend* 
ant's  signature,  on  one  of  these  pieces  of  paper,  and  employed  it  to 
pay  a  debt  of  his,  in  place  of  the  defendant's— a  circumstance  well 
known  to  Pope  before  he  had  traded  for  said  note.  The  general 
issue  was  pk»uled,  and  the  answer  concludes,  the  suit  is  brought 
without  the  knowledge,  privity  or  consent,  of  Dicks  ei  aL 
•  N.  Dick  deposed,  he  gave  the  note  sued  on,  to  Pope,  in  payment 
of  a  negro  woman ;  that  the  present  suit  was  brought  without  his 
knowledge  or  consent,  but  has  his  full  approbation. 

There  was  judgment  against  the  defendant,  and  she  appealed. 

The  appellant's  counsel  has  contended,  that  no  suit  can  be  main^ 
tained  in  this  state  to  the  use  of  am>ther,  because  there  exists  no 
necessity  or  use  for  this  mode  of  proceeding.  We  think,  in  the 
present  case,  there  was  a  necessity  and  use  for  bringing  this  action. 

The  nominal  plaintiffs  having  obtained  this  note  before  its  maturity, 
and  passed  it  by  delivery  to  Pope;  had  the  latter  brought  suit  as  the 
immediate  endorsee  of  Colt,  he  could  not  have  refused  any  equitable 
defence  which  could  have  been  objected  to  Colt.  Had  he  taken  the 
endorsement  of  the  nominal  plaintiffs,  the  difiSicuIty  would  have  been 
the  same.  The  nominal  plaintiffs  having,  at  the  time  of  the  transfer, 
a  fair,  and  absolute  right  to  demand  payment  from  the  defendant 
This  right  was  the  fair  object  of  the  contract  between  them  and  the 
real  plaintiff;  and  this  right  could  only  be  properly  transferred,  and 
enforced,  by  the  delivery  of  the  note  unendorsed  by  the  nominal 
plaintiffs,  with  leave  to  exert  it,  in  their  name,  in  its  plenitude  at  the 
time  of  the  transfer.  In  doing  so,  the  nominal  plaintiff  did  no  injury 
to  the  defendant;  for  she  (the  defendant)  was  not,  by  the  transfer,  put 
in  a  worse  condition  than  she  had  placed  herself  and  remained  in. 
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If  the  nominal  plaintiffs  had  an  absolute  ri^ht  to  compel  payment,  it 
is  immaterial  whether  it  is  exerted  in  their  own  right  and  for  their 
own  use,  or  in  their  own  right  for  the  use  of  their  transferree. 

On  the  merits,  we  think  the  case  is  with  the  plaintiff,  although  it 
be  granted  that  Colt  abused  the  defendant's  confidence,  and  defrauded 
her.  She  trusted  in  him,  and  must  bear  the  consequences  of  her 
indiscretion;  and  cannot  throw  them  on  those  whom  she  enabled  Colt 
to  deceive.  She  admits  her  signature  was  put  on  a  blank  piece  of 
paper,  with  the  intention  that  Colt,  to  whom  she  delivered  it,  should 
write  on  it  a  promissory  note,  on  which  he  might  raise  money,  for 
her  own  use.  He  wrote  the  note,  and  raised  the  money;  but  applied 
it  to  his  own  use.    Now,  the  rule  is,  he  who  trusts,  must  lose. 

The  nominal  plaintiffs,  who  bought  the  note  fairly,  at  a  time  not 
suspicious,  ought  not  to  lose.  Their  right,  in  its  plentitude,  was  pur- 
chased by  the  real  plaintiff.  He  used  it,  as  it  stood  before  the  sale. 
The  names  of  two  plaintiffs  are  on  the  record.  If  the  defendant  has 
a  compensation  to  oppose  to  either,  she  may  do  so  with  success;  pro- 
vided, that  opposed  to  the  nominal  plaintiffs  be  anterior  to  her  know- 
ledge of  the  transfer.  If  the  nominal  plaintiffs,  at  the  time  they  re- 
ceived the  note  from  Colt,  were  bound  to  allow  any  equitable  defence 
they  are  still  plaintiffs,  and  it  will  avail  against  them  and  the  real 
plaintiff.  If,  while  the  note  was  in  their  hands,  the  defendant  ac- 
quired any  right  which  she  might  oppose  to  them,  that  right  is  un 
affected  by  their  transfer  of  the  note. 

If  the  real  plaintiff  has,  by  any  act  of  his  own,  since  the  transfer, 
afforded  any  right  to  the  defendant,  by  receiving  payment,  wholly 
or  partially,  or  was  before,  or  became;since  indebted  to  the  defendant, 
the  plea  of  payment,  or  compensation,  must  avail. 

The  right  to  be  examined  in  this  cause,  is  that  of  the  nominal  plain- 
tiffs, sQch  as  it  was  at  the  moment  they  passed  the  note  to  the  real. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Woodroqf^  for  the  plaintiffs. 

WatU  and  Lobdtll^  for  the  defendant. 
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MiUaiiddn  v.  Percy  el  al.     Y,  N.  S.  551. 

An  Hireiilory  is  to  precede  tbe  pcKitioD  of  every  eaiarte. 

^•t  it  maf  bft  van4t  aftar  the  partitbn  ia  ordered. 

Tbe  repofi  eTtbe  expe»le  en  the  expedient  of  ieUiii|^  b  not  ooneliMWie. 

FIRST  DiBtrict, 

.  PoRTEBy  J.,  ddliirered  die  opinion  of  tbe  court. 

The  plaintiff  elates,  that  he  ie  joint  ovuer  with  defendaniy  ef  s 
eagar  putotation^ situated  in  the  parish  of  Jefferson;  that  he  doesnol 
wisli  to  retnain  so  any  longer,  and  that  the  properOf  cannot  be  eon* 
▼eniently  divided.  He,  therefore,  prays  that  his  part  of  the  property 
may  be  sold  for  cash,  and  the  defendant's  on  such  terms  and  cond>* 
tions  as  he  may  think  proper^ 

The  defendant  admits  be  is  owner  of  an  undivided  fourteenth  part 
of  the  plantation,  and  negroes  deecfibed  in  the  plaintiff's  petition;  but 
cknies  that  the  plaintiff  is  owner  of  the  other  thirteen  fourteenths. 

He  also  states,  that  the  plaintiff  cannot  have  a  partition,  becatve 
be  is  illegally  in  possession  of  the  property,  and  has  refaaed  to  render 
ait  aceoimt  of  the  profits;  and  that  it  would  be  contrary  to  jnstiee  ud 
the  interest  of  tbe  defendant  to  have  tbe  property  sold  in  one  loC 

After  the  cause  had  been  at  issue  for  some  time  on  these  aUegations^ 
Martin  intervened,  and  stated,  that  he  was  interested  in.  tlie  cause, 
being  part  owner  for  a  twenty-eighth  undivided  part  of  tbe  plantation; 
i«d  that  bis  claim  being  contested,  be  bad  Gommenoed  soit  aganist 
the  plaintiff  to  have  his  right  settled.  He,  tbereforo,  prayed,  that 
the  court  would  not  order  a  sale  of  the  property  until  bisciaim  sheold 
be  decided. 

The  court  decreed  the  plantation  and  slaves  to  be  sold  together, 
the  plaintiff's  proportion  to  be  sold  for  cash,  and  the  defendant's  and 
the  intervening  party's,  at  such  terms  of  credit  as  they  might  think  fit 

The  defendant  and  the  interpleader  both  appealed. 

A  consent  appears  on  record,  signed  by  the  counsel  for  the  plain- 
tiff and  defendant,  that  three  experts  should  be  appointed  to  ascertain 
whether  it  be  more  advantageous  to  sell  the  plantation  in  one  lot, 
than  to  sell  the  slaves  each  separately,  and  tbe  plantation  also  sepa- 
rately from  the  slaves. 

These  experts  reported,  that  it  would  be  more  advantageous  to 
sell  them  together. 

The  first  question  for  our  decision,  is  presented  on  a  bill  of  excep- 
tions. The  defendant,  before  the  cause  was  opened,  moved  that  an 
inventory  might  be  made  of  the  property  held  in  common,  between 
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bim  and  the  plaintiff,  according  to  the  1247th  article  of  the  Civil 
Code. 

That  article  is  in  the  following  words : — "^  Every  judicial  partition 
diaU  be  preceded  by  an  inventorv^  in  which  the  effects  to  be  divided, 
shall  be  appraised,  according  to  the  form  prescribed  for  public  inven- 
tories.''^ 

It  has  been  contended,  that  as  this  provision  has  been  found  under 
the  head  of  successions,  it  does  not  apply  to  a  case,  such  as  that 
before  us. 

There  would  be  a  great  deal  of  weight  in  this  argument,  if  the 
1304th  article,  contained  in  the  same  section  of  the  Code  with  that 
already  cited,  did  not  declare,  that  ^  all  the  rules  established  m  tht 
present  stcHonjVriXh  the  exception  of  that  which  relates  to  collations, 
are  applicable  to  partitioners  between  co-proprietors  of  the  same 
thtngy  when  among  the  co-proprietors,  any  are  absent,  minors,  or 
interdicted,  or  when  the  co-proprietors,  of  age  and  present,  cannot 
agree  on  the  partition,  and  the  manner  of  making  it." 

We  do  not  see  how  this  direction  can  be  dispensed  with,  and  of 
that  opinion  was  the  judge  below;  for  though  he  refused  to  continue 
the  cause  until  an  inventory  could  be  made,  he  ordered,  that  it  should 
be  taken  before  the  property  was  sold.  So  that,  the  only  question 
before  us  is,  as  to  die  time,  and  we  think  the  judge  was  right  to  hear 
and  decide  on  the  propriety  of  making  a  partition,  and  the  manner 
in  which  it  should  be  made,  before  he  directed  an  inventory  to  be 
taken.  It  was  sufficient,  if  done  at  any  time  before  the  sale,  pro^ 
vided  a  sufficient  period  was  allowed  to  enable  the  parties  to  have 
the  errors  in  it  corrected.  The  only  objection,  we  think,  which  the 
defendant  can  make  to  the  judgment  on  this  head,  is,  that  it  does  not, 
by  prescribii^  a  certain  time  for  the  inventory,  and  for  the  sale,  show 
that  there  was  a  sufficient  interval  between  them  to  enable  the  party 
aggrieved  to  have  redresa  But  the  opinion  we  have  formed  on 
another  part  of  the  case,  renders  it  unnecessary  to  decide  this  point. 

It  has  been  already  stated,  that  experts  were  appointed,  to  report 
whether  it  would  be  advantageous  to  sell  the  property  in  mass,  and 
that  they  gave  their  opinion  in  the  affirmative.  When  the  case  was 
on  trial,  the  defendant  offered  evidence  to  show  that  the  opinion  of 
the  experts  was  erroneous.  This  evidence,  the  judge  refused,  and 
the  appellant  excepted. 

This  proceeding,  of  appointing  experts,  to  report  their  opinion  on 
the  main  question  in  the  cause,  is  quite  novel  to  us.  We  should  have 
thought  that,  when  the  parties  put  their  case  to  the  court  on  the 
pleadings,  it  was  for  it  to  decide,  after  hearing  the  evidence,  whether 
the  partition  was  to  be  made,  and  how  it  was  to  be  made — in  kind,  or 
by  a  sale.  However,  as  the  parties  chose  to  have  their  opinion,  we 
need  not  inquire  into  the  propriety  of  the  course  pursued. — The  only 
question  we  are  called  on  to  decide,  is,  the  effect  of  the  report.  By 
the  one  party,  it  is  contended  to  be  conclusive;  by  the  other,  that 
nothing  more  was  contemplated  than  to  have  the  assistance  of  the 
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experts,  and  the  information  they  might  aifoidi  by  the  knowledge  they 
were  presumed  to  possess  on  the  subject. 

The  latter  is  the  only  purpose  for  which  the  law  intends  they 
should  be  appointed;  and  it  is  expressly  declared,  that  the  court  is 
not  bound  to  follow  the  opinion  of  the  experts,  in  the  decision  of  a 
case.    Code  of  Practice,  art.  452,  and  458. 

But  the  appellee  contends  that  the  appellant  cannot  have  the 
benefit  of  this  rule,  becase  he  suffered  the  report  to  be  confirmed 
without  opposition.  None  was  filed  in  writing,  as  it  is  required  by 
law,  it  should  be.     Code  of  Practice,  457. 

The  law  certainly  supports  the  appellee  in  this  objection;  but  then, 
if  he  insists  on  this  severe  practice,  it  is  proper  he  should  be  bound 
.by  the  same  rules  himself,  and  the  article  of  the  Code  of  Practice  just 
preceding  that  quoted  by  him  against  the  appellant,  requires  that  the 
party  wishing  to  avail  himself  of  the  report  of  experts,  &c.  must  call 
on  the  adverse  party,  to  show  cause  in  ten  days,  why  the  same  should 
not  be  homologated. 

The  record  shows  here,  that  the  defendant  was  called  to  answer  it 
in  five  days;  and  certainly  he  was  not,  and  can  not  be  considered  in 
default  for  not  answering  this  notice.  Nor  is  the  matter  cured  by  the 
case  being  afterwards  continued.  We  cannot,  from  that  circum- 
stance, imply  a  waiver  of  the  irregularity.  If  we  did,  we  should  also 
be  obliged  to  extend  to  the  appellant,  the  benefit  of  the  same  presump* 
tion,  and  hold  that  the  *^  calling  the  cause  forbearing,"  was  a  waiver 
on  the  part  of  the  appellee,  that  the  opposition  should  be  made  in 
writing. 

As  the  plaintiff,  therefore,  committed  the  first  fault,  he  must  take 
the  consequences  of  it,  and  as  the  report  should  not  have  been  con- 
firmed, nor  the  testimony  offered  by  the  defendant  in  opposition  to  it, 
rejected,  the  case  must  be  remanded. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  this  case  be  remanded,  to  be 
proceeded  in  according  to  law;  the  appellee  paying  the  costs  of  this 
appeal. 

Seghtra  and  OrymeSj  for  the  plaintiff. 

Denis,  for  the  defendants. 
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Fox  t^.  Adams.     V,  N.  S,  558. 

A  ptrty  h  laaUe  pononally,  thoQ|;h  credit  was  refosed  hiUf  and  the  promue  of  a  third 

was  required. 

FOURTH  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendant,  sued  for  the  hire  of  certain  negroes  of  the  plaintiff, 
pleaded  the  general  issue;  but  admitted  he  had  the  plaintiff's  negroes, 
but  they  were  hired  for  the  account  of  W.  Kenner  and  Co. — that  the 
plaintiff  refused  to  hire  them  to  the  defendant.  There  was  judgment 
against  him,  and  he  appealed. 

The  record  shows  that  at  the  trial  the  defendant  did  admit  that  the 
pklntiff's  negroes,  mentioned  in  the  petifton,  worked  on  his,  the 
defendant's  plantation,  during  the  period  stated  in  the  petition. 

Barney  deposed  he  several  times  heard  the  defendant  say  he  was 
to  pay  the  plaintiff  1200  dollars,  for  the  hire  of  his  negroes,  for  the 
year  1825. 

A  letter  of  the  defendant's,  to  the  plaintiff,  bearing  date,  Jan.  21, 
X6€5,  was  produced.  The  defendant  thereby  promised  to  pay  the 
plaintiff  for  his  negroes  the  same  price  as  the  preceding  year,  or  that 
if  be,  the  plaintiff,  would  write  to  Clague  or  Minor  what  they  would 
give,  and  he.  would  give  as  much  as  either  of  them. 

Erwin,  a  witness  for  the  defendant,  deposed  to  a  conversation 
between  the  parties,  in  which  the  plaintiff  refused  to  have  any  thing 
to  do  with  the  defendant,  to  trust  him  for  a  cent;  but  declared  his 
readiness  to  give  the  negroes,  if  Kenner  &  Co.  would  assume  the 
payment  of  the  hire.  The  witness  understood  from  the  latter  gentle* 
men  they  had  assumed  the  payment. 

On  these  facts  we  think  the  judgment  was  correctly  rendered  for 
the  plaintiff.  The  defendant's  written  promise,  conoborated  by  hb 
positive  declaration,  if  they  do  not  outweigh  Erwin's  testimony,  cer- 
tainly show  that  the  parties  understood  that  the  interference  of  Ken- 
ner k  Co.,  in  the  contract,  was  required  as  a  security,  of  the  defendant, 
who  was,  notwithstanding  it,  personally  liable. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  co^s. 

DavezaCy  for  the  plaintiff. 

JMi^te^  for  the  defendant. 
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Flood  V.  Thomas.    V,  N.  S.  560. 


A  witness  is  not  to  be  entirely  believed  if  it  be  shown  that  the  fiicts  related  took  place  tm 

a  different  day  from  that  which  he  stated. 
A  debt  dae  by  another,  is  a  sufficient  consideration  to  support  the  promise  of  a  third 

party  to  pay  it 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  is  sued  on  his  promise  to  pay  67S  dollars  and  71 
cents,  due  the  plaintiff  by  Lee.  He  pleaded  the  general  issue,  and 
the  want  of  consideration  in  the  alleged  promise;  judgment  was  given 
for  him;  and  the  plaintiff  appealed. 

The  record  shows  that  Sprigg  deposed,  that  to  his  knowledge,  the 
account  annexed  to  the  petition  is  justly  due — that  Lee  acknowledged 
it,  and  requested  the  defendant  to  pay  it;  and  he  promised  so  to  do, 
according  to  the  memorandum  then  written  by  the  witness  on  the 
back  of  the  account. 

This  memorandum  states,  the  defendant  on  the  30th  of  May,  1825, 
promised  to  pay  the  account,  viz:  150  dollars  before  he  left  the  city 
for  Alvarado,  and  the  balance  on  his  return. 

Lee  admitted  the  debt,  due  by  him,  to  be  about  500  dollars,  or 
upwards;  but  deposed  he  neither  recollected  nor  believed  the  account 
was  presented  him  by  Sprigg;  that  the  defendant  paid  150  dollars  of 
it  early  in  March,  1825. 

It  was  admitted  the  defendant  left  New  Orleans  for  Alvarado,  on 
the  1st  of  April,  1825,  and  did  not  return  till  February,  1826. 

The  defendant's  promise  is  proved  by  Sprigg,  and  not  denied  by 
Lee.  It  is  true,  it  is  admitted  that  on  the  day  on  which  the  promise 
is  stated  to  have  been  made,  the  defendant  was  not  in  the  state.  But 
the  aiibi  proves  only  that  there  is  an  error  in  the  time  stated,  which 
may  well  happen.  Lee  proves  the  payment  made  by  the  defendant 
before  he  set  off  for  Alvarado,  according  to  the  promise  stated  by 
Sprigg;  this  payment  in  its  amount,  and  the  time  of  its  being  made, 
corresponds  with  Sprigg's  statement.  It  is  admitted  it  took  place 
early  in  May,  1825,  and  the  defendant  went  away  on  April  1,  1825; 
this  was  a  payment  before  the  defendant  went  to  Alvarado. 

Sprigg  is  a  witness  absolutely  uninterested.  A  recovery  on  the 
present  suit  will  render  Lee  liable  to  the  action  of  the  defendant 
Lee  informs  us  he  has  failed. 

An  error  in  a  date  does  not  necessarily  deprive  the  deposition  of  a 
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witness  of  credit.  It  does  not  avoid  a  notarial  act  8  Tonllier,  140^ 
No.  83. 

Lee  deposes  he  neither  recollects  nor  believes  the  account  was 
presented  by  Sprigg  to  him.  Let  us  give  credit  to  this  assertion,  and 
It  does  not  contradict  the  direct  assertion  of  Sprigg.  Lee  may  well 
have  forgotten  this  circumstance,  and  having  forgotten  it,  honestly 
swore  he  does  not  believe  it  exists. 

Notwithstanding  our  reluctance  to  disregard  the  conclusion  of  in- 
ferior judges  on  matters  of  fact,  we  think,  in  the  present  case,  the  error 
is  too  evident  not  to  be  corrected. 

The  question  of  law  raised  on  the  want  of  consideration  in  the 
promise,  must  be  determined  in  favor  of  the  defendant  The  debt 
of  another  is  a  sufficient  consideration  to  support  a  contract  of  surety 
or  a  promise  to  pay  it    Novis.  Becop.  10. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  reversed  and  annulled,  and  that  there 
be  judgment  for  the  plaintiff  for  the  sum  of  five  hundred  and  twenty- 
eight  dollars  and  seventy-one  cents,  with  costs  in  both  courts. 

Hennen,  for  the  plaintiff. 

Grymesy  for  the  defendant 


Mellon  V.  Louisiana  State  Insurance  Company* 

V,  N.  S.  563. 

In  cate  of  a  total  loss,  the  aasared  roust  abandon  within  a  reasonable  time. 
And  whether  the  abandonment  waa  made  within  a  reasonable  time,  is  a  proper  question 
to  be  submitted  to  the  jury. 

FIRST  District 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  on  a  policy  of  insurance,  in  which  the  plaintiff 
alleges  a  loss  of  the  merchandise  insured,  and  abandonment  made  to 
the  owners;  and  claims  indemnity  as  for  a  total  loss.  The  case  was 
submitted  to  a  jury  in  the  court  below,  and  comes  up  on  a  bill  of  ex- 
ceptions taken  by  the  counsel  for  the  defendants,  (who  are  here  ap- 
pellants,) to  a  charge  of  the  judge  a  quoj  to  the  jury  in  the  course  of 
the  trial.    This  charge,  as  it  appears  in  the  record,  was  expressed  in 
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the  following  terms: — ^^  The  judge  charged  the  jury,  (bat  ^en  if  the 
jury  was  of  opinion,  there  was  no  abandonment  in  August,  18JS5;  yeC 
if  the  jury  were  satisfied  that  no  damage  had  occurred  by  the  failure 
of  the  assured  to  abandon,  within  a  reasonable  time,  such  delay  did 
not  impair  in  any  manner  the  rights  of  the  assured.''  The  counsel  for 
the  defendants  objected  to  said  charge,  and  prayed  the  court  to  charge 
the  jury,  that  the  abandonment,  in  all  cases  wherein  any  part  of  the 
thing  insured  is  saved,  or  any  rights  or  claims  exist  in  relation  to  the 
property^  must  be  made  within  a  reasonable  time.  The  judge  r^ 
fused  to  charge  the  jury,  as  requested,  &c. 

We  are  of  opinion,  that  this  charge  is  erroneous.     In  cases  of  insu- 
rance, where  a  part  of  the  property  insured  is  saved,  but  the  loss  cm 
the  whole  is  so  considerable  as  to  authorise  the  owners  to  treat  it  as 
total;  such  totality  of  loss,  and  consequent  right  in  favor  of  the  a»- 
fiured  to  recover  full  indemnity,  can  be  effected  only  by  abandonment 
on  their  part  of  all  rights  and  claims  to  the  underwriters,  of  any  por«> 
tiou  which  may  be  saved.    In  the  present  case,  the  evidence  shows 
that  the  goods  insured  were  sold  in  Savannah,  a  port  which  the  ves« 
sel  was  forced,  by  stress  of  weather,  to  put  into;  and  was  there  found 
to  be  incapable  of  prosecuting  her  intended  voyage,  and  no  other 
conveyance  being  found  for  them  to  their  place  of  destination,  the 
commercial  adventure  of  the  assured  was  entirely  frustrated,  and 
perhaps,  he  had  a  right  to  abandon  to  the  defendants,  and  claim  in- 
demnity as  for  a  total  loss;  but  without  abandonment,  which  was  ne- 
cessary to  vest  rights  in  the  insurers,  such  claim  cannot  be  justified; 
for  it  would  be  most  clearly  unjust  to  suffer  him  to  retain  his  right  to 
the  property  insured,  or  its  proceeds — and,  at  the  same  time,  to  re- 
cover its  value  from  the  underwriters.    Assuming  it  as  true,  that  the 
plaintiff  was  bound  to  abandon  before  he  could  legally  claim  in- 
demnity from  the  defendants,  as  for  a  total  loss,  (and  that  such  a 
measure  was  necessary  to  enable  him  to  recover  to  the  extent  claimed 
in  his  petition,  seems  to  be  admitted,  by  an  abandonment  tendered 
sometime  after  information  was  received  of  the  disaster  which  oc- 
curred to  the  vessel  and  cargo) — a  question  then  arises  as  to  the  rea- 
sonableness of  the  time  in  which  said  abandonment  was  made;  which 
might  have  been  lefl  to  the  jury  under  a  proper  charge  from  the 
judge  as  to  the  law  on  the  subject.    Delays,  in  giving  notice  of  aban- 
donment, which  may  be  tolerated,  must  depend  much  on  the  peculiar 
circumstances  of  the  cases  in  which  they  occur;  but  surety  this  tK>tice 
ought  to  be  given  in  a  reasonable  time  in  all  cases  wherein  an  aban- 
donment is  required.    The  judge  a  quo^  therefore,  erred  in  refusing 
to  charge  the  jury,  as  requested  by  the  counsel  for  the  defendants. 
See  Park  oa  Iiaisurance,  383  and   442;  also  Benecke,  336   and 
430.    As  the  charge  which  he  gave  may  have  influenced  the  jury  in 
i»tuming  a  verdict  against  the  defendants  for  a  total  loss;  and  as  that 
<diargey  ia  our  opinion,  is  iK^t  in  strict  conformity  with  law:  it  is  or- 
dered, adjudged  and  decreed,  that  the  judgment  of  the  court  below 
be  avoided,  reversed  and  annulled;  and  it  is  further  ordered^  &a  that 
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the  cause  be  remanded  to  said  court  to  be  tried  de  novo^  the  appellee 
to  pay  the  costs  of  this  appeal. 

Watts  and  Lobdellj  for  the  plaintiff. 

Eusiis,  for  the  defendants. 


Jewell  V.  Andrews.     V,  N.  S.  566. 

If  there  be  a  reconvention,  and  the  som  so  demanded  added  to  that  claimed^  by  the  plaiii- 
tiils,  makes  an  aggregate  of  more  than  300  dollars,  this  circomstanoe  will  not  aathorise 
an  appeal. 

OPPOSITION  on  an  application  for  a  mandamus. 

PoRTEBy  J.)  delivered  the  opinion  of  the  court.  ^. 

In  this  case  the  plaintiff  has  prayed  a  mandamus  might  be  direct* 
ed  to  the  judge  of  the  first  district,  to  compel  him  to  grant  an  appeal 
from  a  filial  judgment,  rendered  in  his  court. 

The  ground  of  this  application  is,  that  though  the  demand  does 
not  exceed  300  dollars,  nor  that  of  the  defendant  in  reconvention, 
amount  to  that  sum,  yet,  the  two  taken  together  do,  and  that  so 
considered  the  case  is  one,  of  which  the  court  can  take  cognisance. 

The  plaintiff  has  relied  on  authorities  from  Toullier  and  Sirey. 
But  they  cannot  aid  us  much  in  construing  our  constitution.  This 
point  has  already  been  expressly  decided  by  this  court,  and  we  have 
discovered  nothing  in  the  books  referred  to,  to  induce  us  to  change 
our  opinion.  2  N,  S.  314;  7  .Toullier,  No.  418;  Code  annote  par 
Sirey y  453.  . 

Let  the  rule  be,  therefore,  discharged. 


Vol.  III.— 56 
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The  United  States  v.  Baulos's  Executor.     Y,  N.  S.  567. 

The  United  States  hare  no  prtTileged  claim  on  the  property  of  a  finn  of  which  their 

debtor  ie  a  member,  till  the  debts  of  the  firm  be  paid. 

COURT  of  Probates  of  New  Orleans. 

Mathews,  J.  delivered  ihe  opinion  of  the  court. 

In  this  case,  the  attorney  for  the  United  States  claims  a  privilege 
and  preference  in  their  &vory  over  other  creditors  of  the  testator,  as 
created  by  an  act  of  Congress,  relative  to  debts  due  to  the  United  States 
in  cases  of  insolvency.  See  Itiger.  Dig,  p.  559,  et  stq.  That  they  are 
entitled  to  such  privilege  and  preference  in  ordinary  cases,  cannot  be 
doubted:  but  the  present  is  not  one  of  that  nature.  The  facts  of  it,  ne- 
cessary to  be  noticed,  show  that  Baulos,  the  testator,became  the  debtor 
of  the  United  States  for  the  debt  now  claimed,  some  years  since;  that  he 
^iled,  or  was  insolvent;  and  that  he  afterwards  entered  into  partaer- 
9hip  with  one  Cavaroc,  by  which  they  acquired  some  property;  but  the 

{portion  falling  to  the  share  of  the  deceased,  does  not  amount  to  more 
ban  will  be  sufficient  to  pay  his  part  of  the  partnership  debts. 

The  court  of  probates  accorded  a  preference  to  the  creditors  of  the 
partnership,  over  the  claim  of  the  United  States,  from  which  their 
attorney  took  the  present  appeal. 

According  to  the  principles  assumed  in  the  decision  in  the  case  of 
Purdy  &  Co.  t;.  Hood  &  Co.  tt  aLy  the  judgment  of  the  court  below 
is  clearly  correct.  The  property  acquired  by  the  partnership  of 
Baulos  &  Cavaroc,  does  not  belong  to  either  of  the  partners  sepa- 
rately; but  remains  a  common  stock,  and  pledged  for  the  payment  of 
the  debts  of  the  firm,  in  preference  to  any  claims  against  the  parties 
individually. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  affirmed,  with  costs. 

MoreaUf  for  the  appellee. 

Smithy  for  the  appellant 
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Saul  V.  His  Creditors.    Y,  N.  S.  569. 

SQbieqaeQt  ttatiites  do  not  repeal  prerioos  ones  by  coDtainin|r  difierent  proviiioiii.   They  • 

mnst  be  oontniy* 
The  jorispnidenoe  of  Spain  makes  a  part  of  the  law  of  Louisiana. 
The  mlea  in  relation  to  real  and  peraonal  statntee,  apply  alao  to  onwritten  laws  or 

ooetoms. 
Where  the  peraonal  atatate  of  the  domicil  is  in  opposition  to  a  real  statnte  of  sitaation, 

the  real  statute  will  prevail. 
Contracts  are  jroverned  hy  the  laws  of  the  conntrj  where  they  are  made,  but  they  cannot 

be  enforced  to  the  injury  of  a  state  whose  aid  is  required  to  carry  them  into  effect 
Nor  where  they  are  in  opposition  to  the  positive  laws  of  that  state. 
In  the  conflict  of  laws,  where  it  is  doubtful  which  should  prevail,  the  court  that  decides 

should  prefer  the  law  of  its  own  country  to  that  of  the  stranger. 
Personal  statutes  of  the  country  where  a  contract  is  sought  to  be  enforced,  may  some- 
times control  the  personal  statutes  of  the  country  where  the  contract  was  made. 
The  law  relating  to  acquests  snd  gains  made  during  marriage,  is  a  real,  not  a  penonal 

statute,  and  govern  marriages  made  in  other  countries,  where  the  parties  reside  in  this, 

as  to  all  property  acquired  after  their  removal. 
But  they  yield  to  an  express  agreement  made  on  entering  into  marriage  in  another 

eoontry. 
Hie  contract  of  pledge  of  incorporeal  things  will  not  give  a  preference  unless  evidenced  - 

by  an  authentic  act,  or  one  sous  seing  prints  duly  recorded,  at  a  time  not  suspicious. 
And  this  contract  sous  seing  privit  though  made  long  before  insolvency,  cannot  be 

recorded,  at  a  time  when  the  debtor  would  be  incapable  of  giving  a  preference  by  any 

act  of  his. 

FIRST  District. 

Porter,  J.,  *  deliyered  the  opinion  of  the  court. 
The  tableau  of  distribution  filed  by  the  syndics  of  the  insolvent, 
was  opposed  in  the  court  of  the  first  instance;  and  tlie  opposition  being 

*  Although  this  decree  only  applies  to  cases  arising  under  the  Civil  Code,  prior  to 
1895,  the  Louisiana  Code  having  left  no  room  for  doubt  by  its  positive  commands,  yet 
the  principles  here  settled  are  of  perpetual  utility  and  have  been  received  with  much 
deference  by  the  other  ststes.  The  original  print  of  this  decree  was  so  full  of  errors  as 
to  obscure  its  meaning  utterly:  it  is  hoped  the  reader  will  draw  a  little  more  light  now 
from  its  iMges,  especially  from  its  citations.-  This  case,  in  every  way  so  memorable,  is 
also  to  be  noted  as  having  called  out  the  Dissertations  on  the  Contrariety  of  Latss,  of  Samuel 
L.  Livermore  Eisq.,  one  of  the  counsel  in  the  case,  a  chsmpion  of  the  loetng  side.  These 
enays,  relating  chiefly  to  the  distinction  of  real  and  personal  statutes,  displsy  infinite 
research  and  acnteness,  and  may  be  said  to  leave  the  minds  of  all  critics  of  oar  jurispm- 
dence  in  other  ooontries  nearly  balanced  between  two  opinions  in  respeet  of  Saul^s  case. 
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sustained,  an  appeal  has  been  taken  to  this  court,  by  the  syndics,  by 
the  Bank  of  the  United  States,  the  Bank  of  Orleans,  and  the  Blank 
of  LfOutsiana. 

The  claims  admitted  by  the  judge  a  quo,  and  which  are  now  con- 
tested here,  are: — 

First.  That  of  the  children  of  the  insolvent,  who  claim  as  privi* 
leged  creditors,  for  the  amount  inherited  by  them  from  their  deceased 
mother. 

Secondly.    That  of  John  Jacob  Astor,  of  New  York,  who  avera 
that  he  is  a  creditor  of  the  insolvent  for  the  sum  of  64,000  dollars, 
and  that  he  has  a  privilege  on  751  shares  of  stock  of  the  Bank  of 
Orleans,  which  were  pledged  to  him,  and  now  make  a  part  of  the 
estate  surrendered. 

Thirdly.  That  of  Alexander  Brown  &  Sons,  of  Baltimore,  who 
also  assert  a  privilege  on  bank  stock,  which  they  state  was  pledged 
to  them  by  the  insolvent,  for  the  security  of  a  loan  of  9^000  dollars, 
and  upwards. 

The  different  questions  of  law  arising  on  these  claims,  have  been 
argued  with  an  ability  worthy  of  their  importance.  Some  of  these 
questions  are  now  presented  for  the  first  time  for  decision;  and  those 
which  have  been  already  before  the  court,  and  which  have  been 
acted  upon,  on  other  occasions,  have  been  examined  with  so  much 
care  by  the  counsel,  and  have  received  such  additional  light  from  the 
laborious  investigation  bestowed  on  them,  that  they  come  upon  our 
consideration  with  as  much  freshness,  as  if  this  were  the  only  occa- 
sion on  which  our  attention  had  been  drawn  to  them. 

We  shall  take  them  up  in  the  order  in  which  they  have  been 
already  stated;  and,  first,  the  claim  of  the  insolvent's  children. 

From  the  facts  admitted  by  the  parties,  which  admission  makes 
the  statement  on  this  appeal,  it  appears:  That  Saul  and  his  wiCe 
intermarried  in  the  state  of  Virginia,  on  the  6th  of  February,  1794, 
their  doniicil  being  then  in  that  state;  that  they  remained  there  until 
the  year  1804,  when  they  removed  to  the  present  state  of  Louisiana; 
that  they  fixed  their  residence  here,  and  continued  this  residence  up 
to  the  year  1819,  when  the  wife  died;  that  after  their  removal  from 
Virginia,  and  while  living  and  having  their  domicil  in  this  state,  a 

Mr.  Livermore  was  a  native  of  New  Enghnd,  resided  some  time  in  Baltimore,  wbeie, 
it  is  believed,  he  pnUiahed  liif  standard  work  on  Agency,  and  finally  settled  in  New 
Orleans,  where  the  accaracy  of  his  classical  edaoation,  the  subtlety  of  his  logic,  fortified 
by  the  most  ample  acqaisitions  of  the  lore  of  the  continental  jurists,  made  htm,  perhaps, 
the  most  acoomplished  civilian  then  living  whose  vemacnlar  was  the  Eoglish  langoage. 
He  died  in  June  1833,  in  Alabams,  while  fleeing  from  the  chdeni  at  New  Orleans,  leav- 
ing an  ample  fortune  at  New  Orleans.  He  will  long  be  remembered  in  Louisiana  Ar 
the  personal  traits  shown  in  several  memorable  occurrences  in  the  history  of  .the  oosn- 
try  of  the  year  1813-13,  for  bis  olear  foresight  and  judicious  encouragement  of  the 
growth  of  the  American  fauzbourg.of  this  city,  and  for  the  liberal,  manly,  thorough 
searching  to  the  bottom,  which  he  exemplified  in  his  use  of  great  principles. 
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large  quantity  of  property  was  acquired  by  them,  which  at  the  death 
of  the  wife  remained  in  the  possession  of  her  husband,  the  insolvent. 

The  children  claim  one-half  of  the  property,  as  acquests  and  gains, 
made  by  their  father  and  mother  in  this  state.  The  appellants  con- 
tend, that,  as  the  marriage  took  place  in  the  state  of  Virginia,  by 
whose  laws  no  commmiity  of  acquests  and  gains  is  permitted,  th& 
whole  of  the  property  acquired  here  belongs  to  the  husband. 

This  statement  of  the  matter  at  issue  shows,  that  the  only  question 
presented  for  our  decision  is  one  of  law;  but  it  is  one  which  grows 
out  of  the  conflict  of  laws  of  different  states.  Our  former  experience 
had  taught  us,  that  questions  of  this  kind  are  the  'most  embarrassing 
and  difficult  of  decision,  that  can  occupy  the  attention  of  those  who 
preside  in  courts  of  justice*  The  argument  of  this  case  with  the  vast 
mass  of  learning  which  the  research  of  counsel  has  furnished,  leaves 
the  subject  as  much  enveloped  in  obscurity  and  doubt,  as  it  would 
have  appeared  toour  own  understandings,  had  we  been  called  on  to 
decide,  without  the  knowledge  of  what  others  had  thought,  and 
written  upon  it. 

Until  the  discussion  of  this  cause,  it  was  generally  understood  by 
the  bar  and  the  bench  in  this  state,  that  the  question  now  agitated 
was  well  understood  in  our  jurisprudence;  and  that  from  the  period 
married  persons  from  other  states  moved  into  this,  the  property 
acquired  became  common,  and  was  to  be  equally  divided  betweeot 
them  at  the  dissolution  of  the  marriage.  We  have  not,  therefore, 
been  insensible  to  the  argument  so  strongly  pressed  on  us,  that  the 
question  being  already  settled  by  the  decisions  of  the  tribunal  of  last 
resort  in  the  state,  the  subject  ought  not  to  be  opened  again,  and  that 
the  most  important  interests  of  society  require,  there  should  be  a  time. 
when  contested  points  of  jurisprudence  may  be  considered  as  at  rest- 
Bat  these  considerations  are  not  in  this  case  of  sufficient  weight,  to 
preclude  a  re-examination  of  the  principles  on  which  the  doctrinO' 
already  stated  has  been  established.  A.  sufficient  period  has  not 
elapsed  to  enable  it  to  derive  much  authority  from  the  acquiescence: 
of  others.  The  decision  of  the  court  can  not  be  supposed  to  have 
influenced  parties  entering  into  the  marriage  contract,  or  greatly  to 
have  afiected  any  important  interests  in  society.  It  applied  only  to 
married  persons  emigrating  from  other  states,  whose  exertions  or 
industry  can  not  be  supposed  to  have  been  much  changed,  by  the 
anticipation  of  the  property  goingin  one  direction  or  the  other;  whose 
habits  were  formed  before  they  came  here,  and  no  doubt  remained 
the  same  after  their  immigration  as  before.  We  shall,  therefore,  pro- 
ceed to  the  examination  of  the  question,  as  if  it  were  now  presented 
for  the  first  time,  and  we  trust,  without  any  bias  which  might  he  sup* 
posed  to  exist  on  our  minds,  from  the  opiniooa  we  have  already 
CDcpressed. 

The  investigation  we  are  about  to  make,  will  be  best  conducted  by 
first  examining  our  own  statutes. 

The  old  Civil  Code  provided:  that  every  marriage  contracted 
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within  this  state,  superinduces,  of  right,  partnership  or  community  of 
acquests  and  gains.    Civil  Code,  336.  Art.  63. 

Our  Revised  Code  repeats  this  provision,  and  adds  another:  that  a 
marriage  contracted  out  of  this  state  between  persons  who  afterwards 
come  to  live  here,  is  also  subject  to  the  community  of  acquests,  with 
respect  to  such  property  as  is  acquired  after  their  arrivaL  Code, 
2370. 

If  the  acquests  and  gains,  in  respect  to  which  the  present  suit 
exists,  had  been  made  under  the  dominion  of  the  law  last  cited,  there 
yould  be  an  end  to  any  dispute  about  their  distribution;  but  the  mar- 
riage of  the  insolvent  and  his  wife  was  dissolved  by  the  death  of  the 
latter,  before  that  law  was  enacted. 

It  has  been  contended,  that,  as  the  article  first  cited  provides  for  a 
community  of  acquests  and  gains  in  all  marriages  contracted  within 
the  territory,  it  is  an  evidence  that  the  legislature  did  not  intend  there 
should  be  a  community  in  marriages  made  without:  inclusio  unittSy 
est  exclusio  ailerius. 

It  would  be  giving  too  much  weight  to  the  argument  contrario 
sensuy  to  adopt  this  construction.  If  (he  subject  were  one  on  which 
there  had  existed  no  previous  legislation,  it  would  certainly  be  fair  to 
contend,  that  as  the  law  maker  has  affirmatively  declared,  that  parti- 
cular cases  not  enumerated  should  produce  certain  effects,  this  affirma- 
tive included  the  negative,  that  other  cases  not  enumerated  should 
not  produce  these  effects;  though  even  then,  this  reasoning,  which  is 
founded  on  presumption,  might  yield  to  other  circumstances,  by  which 
that  presumption  could  be  repelled.  But  when  there  already  exists 
positive  legislation  on  the  same  subject  matter,  providing  for  the 
very  case  which  it  is  presumed  is  excluded,  the  argument  almost 
wholly  loses  its  weight.  The  law  must  then  be  interpreted  by  a  well 
known  rule  of  jurisprudence^  that  an  intention  to  repeal  laws  caa 
neyer  be  supposed:  that  subsequent  statutes  do  not  abrogate  former 
ones  by  containing  different  provisions  on  the  same  subject;  that 
they  must  be  contrary  in  order  to  produce  such  effect.  This  rule, 
which  is  true  in  relation  to  all  laws,  is  more  particularly  applicable  to 
our  Codes,  which  were  lony  intended  to  lay  down  general  principles, 
and  provide  for  cases  of  the  most  common  occurrence.  If,  tlien,  the 
provisions  in  our  Code  can  not  be  considered  to  have  repealed  the  for- 
mer law,  no  argument  can  be  drawn  from  them  as  to  the  intention 
of  the  legislature  to  do  so,  or  as  to  their  opinion  on  this  subject  It 
is  more  than  probable  their  thoughts  were  not  turned  to  a  case  which 
is  not  of  frequent  occurrence.  If  they  had  intended  to  act  on  it,  as 
the  matter  was  to  say  the  least  doubtful,  they  certainly  would  not 
have  increased  these  doubts  by  leaving  their  will  to  be  inferred  from 
an  affiimative  regulation  on  the  same  subject,  but  having  relation  to 
a  different  state  of  things.  We  are  bound  tp  believe  that  they  would 
have  legislated  directly  on  it,  and  have  positively  declared,  as  they 
have  since  done,  what  the  rule  should  be,  when  people  married  in 
another  country,  and  removed  into  this. 
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It  being  clear,  then,  that  our  own  statutes  furnish  no  guide  for  the 
decision  of  this  question,  redourse  must  be  had  to'the  former  laws  of 
the  country. 

The  positive  regulations  of  Spain  on  this  subject,  are  contained  in 
two  laws;  one  of  the  Fuero  Sealy  and  the  other  of  the  Parlidas. 

That  part  of  the  law  of  the  Partidas  which  directly  applies  to  the 
case  be£)re  the  court,  is  in  the  following  words: — £  dezimos,  que 
elpkyto  que  elhs  pusieron  entre  sUdeve  vakr  en  larnunera  que 
seavinieron  ante  que  casassen,  o  quando  casaron;  e  non  deve  ser 
embargado por  la  eostumbre  contraria  de  aquella  tierra  dofuesen. 
a  morar.  Esse  mismo  seria,  maguer  ellos  non  pusiessen  pieyta 
entre  si;  ca  la  coslumbre  de  aquella  tierra  dofizieron  el  casamienlo 
deve  vakry  quanta  erjL  las  dotes,  e  en  las  arras,  e  en  las  ganancias 
quejizieron;  e  non  la  de  a  quel  Ivgardo  se  cambiaron.  F,  4,  tit* 
11,  ley  23.  <«  And  we  say,  mat  the  agreement  they  had  made  before 
or  at  the  time  of  their  marriage,  ought  to  have  its  effect  in  the  man- 
ner they  may  have  stipulated,  and  that  it  will  not  be  avoided  by  the 
custom  of  the  place  to  which  they  may  have  removed.  And  so  we 
say  it  would  be,  if  they  had  not  entered  into  any  agreement;  for  the 
custom  of  the  country  where  they  contracted  the  marriage,  ought  to 
have  its  effect  as  it  regards  the  dowry,  the  amjis,  and  the  gains  they 
may  have  made;  and  not  that  of  the  place  to  which  they  may  have 
removed." 

Some  verbal  criticism  has  been  exercised  on  this  law.  It  is  coh- 
tended  by  one  of  the  parties,  that  it  only  intended  to  provide  for  the 
gains  made  befoi^e  the  removal  of  the  married  couple;  or,  at  all  events 
that  the  words  used  leave  the  sense  doubtful.  By  the  other,  that  it 
regulates  all,  whether  made  before  or  after  they  left  the  country  in 
which  the  marriage  took  place.  The  expressions  used,  though  not 
free  from  all  ambiguity,  as  the  appellants  have  argued,  we  think 
ought  to  receive  the  construction  for  which  they  contend.  The  law 
was  so  understood  by  the  commentators  of  that  day,  and  the  preceding 
parts  of  it,  compared  with  the  clause  in  which  the  obscurity  is  said 
to  exist,  serve  to  support  this  interpretation. 

If  these  provisions  in  the  Fartidas  stood  alone,  they  would  admit 
of  a  more  favorable  construction  in  support  of  the  ground  assunied 
by  the  counsel  for  the  syndics,  than  they  can  receive,  when  taken  in 
connection  with  the  law  of  the  Fuero  Real,  which  is  in  the  following 
words: — 

Toda  cosa  que  el  marido  y  muger  ganaren  o  compraren,  estando 
de  consunOj  hayanlo  ambospor  medio,  fyc.  Novisima  Recop.  lib. 
10,  tit.  4,Iey  I. 

'<  Every  thing  which  the  husband  and  wife  mayacquure  while 
together,  shall  be  equally  divided  between  them." 

The  Codes  in  which  these  laws  are  found,  were  composed  imder 
the  authority  of  Ferdinand  the  Third,  and  his  son  Alphonsothe  Wise, 
nearly  about  the  same  time.  The  Fuero  Real  was  published  in  the 
year  1255.    The  Fartidas  although  completed  in  1260,  were  not  pro* 
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mulgated  until  nearly  a  century  afterwards.  By  the  Spanish  writers, 
the  former  is  considered,  with  respect  to  the  latter,  what  the  Institutes 
of  Justinian  are  to  the  Pandects;  and  it  has  been  admitted,  that  they 
may  mutually  aid  in  the  interpretation  of  each  other. 

We  have  then  two  statutes  presented  for  construction,  one  of  which, 
not  in  terms  the  most  clear,  directs  that  the  custom  of  the  country 
where  parties  contract  marriage  should  regulate  their  rights,  in  re* 
spect  to  acquests  and  gains;  and  another  which  declares,  that  every 
thing  that  husband  and  wife  may  gain  or  purchase,  shall  be  equally 
dividedbetween  them. 

If  the  question,  as  to  the  true  interpretation  of  these  laws,  now 
arose  for  the  first  time,  we  should  hesitate  what  construction  to  put 
on  them.  Either  taken  singly,  and  according  to  the  letter,  goes  the 
whole  length  for  which  each  of  the  parties  before  us  contends;  but 
before  examining  them,  to  ascertain  what  conclusion  we  should  come 
to,  if  left  to  our  judgment  unaided  by  the  opinions  of  others,  it  is  pro- 
per we  should  endeavor  to  learn  what  construction  was  put  on 
them,  in  the  coimtry  where  they  were  made.  On  whatever  side  the 
weight  of  authority  should  be  found  to  preponderate,  we  may  cer- 
tainly adopt  that  side.  They  who  have  lived  under  these  laws  for 
nearly  five  hundred  years  before  they  passed  to  us,  must,  we  feel, 
have  more  knowledge  of  the  intention  and  meaning  of  their  own 
legislation,  than  we,  at  this  remote  period  of  time,  who  have  come  to 
a  knowledge- of  them  as  it  were  but  of  yesterday,  can  possibly  pos- 


Nothing  can  be  more  satisfactorily  shown,  than  the  opinion  of  the 
commentators  on  the  statutes  of  Spain,  in  relation  to  this  particular 
subject.  From  the  time  Gregorip  Lopez  published  his  work  on  the. 
Fastidas,  in  the  year  1555,  down  to  Febrero,  in  the  year  1781,  the 
writings  of  no  jurist  of  that  country  who  treats  of  this  matter  have 
been  produced  to  us,  that  does  not  declare,  that  the  law  of  the  Parti* 
das,  abready  cited,  must  be  limited  to  property  acquired  in  the  place 
where  the  marriage  is  contracted,  and  that  it  does  not  extend  to  acqui- 
sitions made  in  another  country,  to  which  the  parties  may  have 
removed,  where  a  different  rule  should  prevail.  In  the  long  list  of 
writers,  who  have  been  cited  in  support  of  this  doctrine,  are  to  be 
found  some  of  the  most  illustrious  of  whom  the  middle  ages  could 
boast,  James  of  Jlrena^  Ouiieimtis  dt  Cuneoy  Dyuna,  Utrynaldus 
Jean  Favre,  Baldvs^  •dicta ty  and  •Anchor anuSf  Gregorio  Lopez yOTS 
the  4  PariidaSj  Hi.  11,  /aw  24;  MatUnzo  CommentariOy  lib.  5,  tiL 
9,  no8,  73  ei  74;  Febrero^  P.  2,  lib,  1  j  cap,  4,  secL  2,  no,  62. 

Trying  the  question,  therefore,  by  authority,  no  doubt  can  exist)  on 
which  side  it  preponderates,  in  the  country  where  the  statute  was 
passed.  Admitting  then  for  a  moment,  that  the  letter  of.  the  law  of 
the  Partidas  was  violated,  by  the  construction^  giren  to  it  -by  the  eom- 
mentators,  that  violation  acquiesced  in  for  centuries,  by  lawyers,; 
courts,  and  the  sovereign  authority  of  the  country,  makes  as  much  a: 
part  of  the  law  of  Spain  at  this  day,  as  if  the  statute  had  been  modi* 


APRIL  TERMi  1887.  669 


[SaoI  ».  Hi»  Creditora.] 

fied  by  the  power  in  the  state  in  which  the  r^ht  of  legislation  wa» 
vested.  In  looking  into  the  laws  of  any  country,  we  stop  at  the* 
threshold,  if  we  look  no  further  than  their  statutes;  and  what  we  should 
see  there  would,  in  most  instances,  only  tend  to  mislead.  In  every 
nation  that  has  advanced  a  few  steps  beyond  the  first  organisation  of 
political  society,  and  that  has  made  any  progress  in  civilisation,  a 
more  extensive  and  equally  important  part  of  the  rules  which  govern 
men,  is  derived  from  what  is  called,  in  certain  countries,  common 
law,  and  here,  jurisprudence. 

This  jurisprudence,  or  common  law,  in  some  nations,  is  found  in 
the  decrees  of  their  courts;  in  others,  it  is  furnished  by  private  indi- 
viduals, eminent  for  their  learning  and  integrity,  whose  superior  wis- 
dom  has  enabled  them  to  gain  the  proud  distinction  of  legislating,  as 
it  were,  for  their  country,  and  enforcing  their  legislation  by  the  most 
noble  of  all  means: — that  of  reason  alone.  After  a  long  series  of 
years,  it  is  sometimes  difficult  to  say,  whether  these  opinions  and 
judgments  were  originally  the  effect  of  principles,  previously  existing 
in  society,  or  whether  they  were  the  cause  of  the  doctrines,  which  aU 
men  at  last  recognise.  But  whether  the  one,  or  the  other,  when 
acquiesced  in  for  ages,  their  force  and  effect  can  not  be  distinguished 
from  statutory  law.  No  civilised  nation  has  been -without  such  a 
system.  None,  it  is  believed,  can  do  without  it;  and  every  attempt* 
to  expel  it,  only  causes  it  to  return  with  increased  strength  on  those,' 
who  are  so  sanguine  as  to  think  it  may  be  dispensed  with.  Dupon- 
ceau  on  Jurisdiction,  105. 

Spain,  that  was  among  the  first  of  the  European  nations  to  reduce 
their  laws  into  codes,  and  that  carried  that  mode  of  legislation  farther- 
than  any  other  people,  early  felt  the  necessity  of  a  jurisprudence, 
which  would  supply  the  defects,  and  soften  the  asperities  of  her  sta-- 
tutes.  The  opinions  of  her  jurisconsults  seem  to  have  obtained  an* 
authority  with  her,  of  which  the  history  of  no  other  country  offers  an 
example.  So  early  as  the  fifteenth  century,  a  law  was  passed,* 
regulating  the  authority  which  belonged  to  the  opinions  of  BartoluSy  > 
Baldm^  Juan  Andreay  and  ^Iciai.  That  law  was,  it  is  true,  after- 
wards repealed  by  the  first  of  Tbro,  and  directions  given  that  in  case 
of  doubt  as  to  the  true  interpretation  of  the  statutes,  recourse  should 
be  had  to  the  sovereign  himself  What  was  the  practical  operation 
of  this  last  statute,  our  researches  do  not  enable  us  positively  to  state. 
It  does  not,  however,  seem  to  have  made  much  change  in, the  prac- 
tice of  her  courts;  for  in  the  year  1713,  we  find  an  auto  accordado 
in  respect  to  the  laws  that  should  be  followed  in  the  decision  of 
causes;  in  which  it  is  stated,  as  a  great  inconvenience,  that  the  tribu- 
nals of  justice  had  resorted  to  foreign  books  and  authors,  to  the 
depreciation  of  their  own  jurists;  who,  with  great  knowledge,  had. 
explained,  and  interpreted  their  laws,  ordinances,  and  customs.  But 
admitting  that  after  the  promulgation  of  the  law  of  Toro,  the  opinions 
of  these  jurists  had  not  the  weight  they  before  received,  and  that  in 
all  unsetUed  cases  recourse  was  had  to  the  sovereign  himself: — when. 
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we  find  that  nearly  four  hundred  years  after,  the  writers  on  the  laws 
of  Spain  refer  to  no  decision  of  their  king  and  council  on  this  point, 
express  no  doubt  about  it,  and  quote  the  opinions  of  jurists  who 
wrote  nearly  the  same  length  of  time  before  them,  what  conclusion 
can  we  come  to,  but  that  no  doubt  did  exist  on  the  subject  in  Spain. 
That  the  whole  nation  acquiesced  in  the  opinions  of  those  who  had 
early  interpreted  their  statutes,  and  that  the  tacit  consent  of  the  sove- 
ssign  himself,  must  be  presumed  given  to  a  constniction,  which  he 
had  the  power  to  change,  but  in  which  it  is  not  shown  he  made  any 
alteration.     Noviaima  Recop.  lib.  3,  HL  2,  leyta  3  e#  1 1. 

It  is  most  clear,  then,  that  this  interpretation,  which  limits  the  law 
of  the  Fariidas,  to  the  gains  made  in  the  country  where  the  mar- 
riage was  contracted,  and  excludes  from  its  operation,  property 
acquired  at\er  a  change  of  residence,  comes  to  us  recommended  and 
fortified  by  every  sanction  that  can  give  it  value  in  the  minds  of 
those  who  sit  in  judgment;  and  whose  duty  it  is,  to  pronounce  what 
the  law  is,  not  what  it  ought  to  be. 

The  appellants  however  contend,  that,  although  such  may  be  the 
construction  given  to  the  statute  in  Spain,  that  construction  is  not 
binding  on  the  court,  because  this  is  a  question  of  jurisprudence  not 
peculiar  to  any  distinct  nation,  but  one  touching  the  comity  of  nations, 
and  embracing  doctrines  of  international  law,  on  which  the  opinions 
of  writers  not  living  in  Spain,  are  entitled  to  equal  weight  with  those 
who  professedly  treat  of  her  laws. 

The  strength  of  the  plaintiffs  case  rests  mainly  on  this  proposition, 
and  it  is  proper  to  examine  it  with  the  attention  which  its  importance 
in  the  cause  requires. 

But  though  of  importance,  it  is  not  of  any  difficulty.  By  the 
comity  of  nations,  a  rule  does  certainly  exist,  that  contracts  made  in 
other  countries,  shall  be  enforced  according  to  the  principles  of  law 
which  govern  the  contract  in  the  place  where  it  is  made.  But  it 
also  makes  a  part  of  the  rule,  that  these  contracts  should  not  be 
enforced  to  the  injury  of  the  state  whose  aid  is  required  to  carry 
them  into  effect.  It  is  a  corollary  flowing  from  the  principle  last 
stated,  that  where  the  positive  laws  of  any  state  prohibit  particular 
contracts  from  having  effect,  according  to  the  rules  of  the  country 
where  they  are  made,  the  former  should  control;  because  that  prohi* 
bitiott  is  supposed  to  be  founded  on  some  reason  of  utility,  or  policy^ 
advantageous  to  the  country  that  passes  it;  which  utility,  or  policy, 
would  be  defeated,  if  foreign  laws  were  permitted  to  have  a  superior 
effect.  On  the  very  subject  matter  now  before  us,  the  writers  who 
treat  of  it,  although  disputing  about  almost  every  thing  else,  agree  in 
stating  that  a  real  statute,  that  is,  one  which  regulates  property  within 
the  limits  of  the  state  where  it  is  in  force,  controls  personal  ones, 
which  follow  a  man  wherever  he  goes: — indeed,  it  has  been  expressly, 
and  with  great  propriety,  admitted  in  argimient,  that  where  the  per- 
sonal statute  of  the  domicil  is  in  opposition  to  a  real  statute  of  situa* 
tion,  the  real  statute  will  prevail,    BoullenoiSf  Disc.  Prelim,  p.  21; 
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IBid,  des  Demis.  Quest.  6, 163;  Bouhier,  sur  la  Couiume  du  Ducht 
de  Bourgoyne,  cap.  23,461;  Bodenburghyde  Statutor.  diversit.  tiU 
2,  cap.  5y  ivo.  6. 

If  this  be  true,  the  question  whether  the  opinions  of  foreign  jurists 
^hall  control  those  of  the  country  wliere  the  statute  is  passed,  is  at 
once  settled.  If  the  right  of  a  nation  to  pass  the  statute,  which  will 
affect  a  contract  made  in  another  country,  be  admitted,  the  right  can*- 
jftot  be  contested  to  her  to  say,  whether  she  has  done  so  or  not  She 
surely  is  the  best  and  safest  expounder  of  her  own  laws.  And  we 
repeat  here,  what  we  said  a  few  days  since,  on  nearly  the  bighesi 
authority  to  which  we  could  refer:  <<  That  no  court  on  earth,  that 
professed  to  be  governed  by  principle,  would,  we  presume,  undertake 
to  say,  that  the  courts  of  Great  Britain,  or  France,  or  any  other 
nation,  had  misunderstood  their  own  statutes,  and  therefore,  ered 
itself  into  a  tribunal,  by  which  that  misunderstanding  was  to  be  cor- 
rected.''    1 0  Wbeaton,  1 59. 

And  if  we  did  recur  to  the  jurists  of  France  and  Holland  for  infer* 
mation,  what  would  we  get  in  place  of  the  well  established  rules  in 
Spain?  Much  to  confuse,  and  little  to  enlighten  us.  We  should  find 
great  learning  and  ingenuity  exercised  by  some  to  show,  that  the 
Jaw  wh:ich  regulates  the  rights  of  property  among  married  persons, 
is  a  personal  one,  which  follows  the  parties  wherever  they  go.  By- 
others,  that  it  is  real,  and  limited  to  the  country  by  whidi  it  is  made. 
But  not  oifee  of  them  denies  the  power  in  a  nation  to  pass  a  law  such 
as  has  been  lately  enacted  by  the  state  of  Louisiana,  that  a  married 
couple  moving  into  it  from  another  state,  sliall  be  goveined  by  her 
laws  as  to  their  future  acquisitions.  None  #f  them  professes  to  com- 
ment on  the  laws  of  Spain,  which  her  jurists  say,  have  the  same  effect 
with  our  iate  statute.  They  are  not  even  xneDtioned  by  them.  How 
wholly  unsatisfactory,  therefore,  any  general  reasoning  must  be,  on 
different  custORw  and  usages,  to  proye  that  the  law  of  the  Fuero  iB 
a  personal,  and  not  a  real  statute,  we  need  Tiot  say. 

With  this  view  of  the  subject,  we  might  conclude.  But  as  it  is 
always  satisfactory  for  this  court  to  feel,  that  the  authority  which 
governs  it,  is  founded  in  truth,  we  shall  proceed  to  examine  the 
grounds  on  which  the  opinions  of  the  Spanish  jurists  have  been  se 
strongly  assailed.  In  doing  so,  we  are  led  into  an  examination  of 
the  doctrine  of  real  and  personal  statutes,  as  it  is  called  by  the  con- 
tinental writers  of  Elurope;  a  subject,  the  most  intricate  and  perplexed 
of  any  that  has  occupied  the  attention  of  lawyers  and  courts:  one  on 
which  scarcely  any  two  writers  are  found  entirely  to  agree,  and  on 
which,  it  is  rare  to  find  one  consistent  with  himself  throughout  We 
know  of  1K>  matter  in  jurisjprudence  so  unsettled,  or  none  that  should 
more  teach  men  distrust  of  their  own  opinions,  and  charity  towstrds 
those  of  others. 

Holland  and  France  appear  to  be  the  countries  where  the  greatest 
number  of  these  questions  have  arisen,  and  where  the  subject  has 
excited  most^attentiou.    The  doctrine  which  they  denominate  that  of 
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real  and  personal  statutes,  is  not,  as  it  might,  from  the  terms  used,  be 
supposed,  confined  to  written  and  positive  law;  but  is  applied,  also, 
to  unwritten  laws  or  customs,  by  which  the  state  or  condition  of  man 
is  regulated — his  contracts  governed,  or  his  property  distributed  at 
his  death.  It  professes  to  furnish  the  rules  which  are  to  govern  men 
in  civil  matters,  when  they  pass  from  one  country  to  another,  and  to 
distinguish  and  decide  in  all  cases,  where  the  law  of  domicil  and  that 
of  origin  differ;  where  the  rules  of  the  place  of  contract  and  its  execu- 
tion conflict;  where  the  countries  in  which  a  marriage  is  contracted^ 
and  dissolved,  have  different  regulations;  or  where,  on  the  decease 
of  the  owner,  his  property  is  situated  in  several  places,  having  dif- 
ferent rules  as  to  its  distribution. 

According  to  the  jurists  of  those  countries,  a  personal  statute  is 
that  which  follows,  and  governs  the  party  subject  to  it,  wherever  he 
goes. 

The  real  statute  controls  things,  and  does  not  extend  beyond  the 
limits  of  the  country  from  which  it  derives  its  authority. 

The  personal  statute  of  one  country  controls  the  personal  statute 
of  another  country,  into  which  a  party  once  governed  by  the  former, 
or  who  may  contract  under  it,  should  remove. 

But  it  is  subject  to  a  real  statute  of  the  place,  where  the  person 
subject  to  the  personal  should  fix  himself,  or  where  the  property  on 
which  the  contest  arises  may  be  situated.     ^ 

So  far  the  rules  are  plain  and  intelligible,  but  the  moment  we  at- 
tempt to  discover  from  these  writers,  what  statutes  are  real,  and 
what  are  personal,  the  most  extraordinary  confusion  is  presented. 
Their  definitions  often  differ,  and  when  they  agree  on  their  defini- 
tions, they  dispute  as  to  their  application. 

Bartolus,  who  was  one  of  the  first  by  whom  this  subject  was  ex- 
amined, and  the  most  distinguished  jurist  of  his  day,  established  as  a 
rule,  that  whenever  the  statute  commenced  by  treating  of  persons, 
it  was  a  personal  one;  but  if  it  began  by  disposing  of  things,  it  was 
real.  So  that  if  a  law,  as  the  counsel  for  the  appellants  has  stated, 
was  written  thus:  <^the  estate  of  the  deceased  shall  be  inherited  by 
the  eldest  son,"  the  statute  was  real;  but  if  it  said,  '<  the  eldest  son 
shall  inherit  the  estate,"  it  was  personal. 

This  distinction,  though  purely  verbal,  and  most  unsatisfactory, 
was  followed  for  a  long  time,  and  sanctioned  by  many  whose  names 
are  illustrious  in  the  annals  of  jurisprudence,  but  it  was  ultimately 
discarded  by  all.  D'Ai^entre,  who  rejected  this  rule,  to  real  and 
personal  statutes  added  a  third,  which  he  called  mixed.  The  real 
statute,  according  to  this  writer,  is  that  which  treats  of  immovables. 
In  quo  de  rebus  solij  id  est  immobilibus  oritur j  and  the  personal 
that  which  concerns  the  person  abstracted  from  things.  Siaiuium 
personate  est  illud  quod  afficit  personam  universatiteTy  abstracte 
ab  omni  materia  realL  The  mixed  he  states  to  be  one  which  con- 
cerns both  persons  and  things. 

This  definition  by  D'Argentre  of  a  personal  statute  has  been  adopt- 


APRIL  TERM,  1827.  673 

[Saul  •.  His  Creditora.] 

ed  by  every  writer  who  has  treated  of  this  matter.  A  long  list  of 
Xhevo^  amounting  to  twenty-five,  is  given  by  Froland  in  his  Memoires 
conaernans  la  quaiili  des  statute,  among  which  are  found  Burgtin- 
das,  Hodenburgy  SiockmanSj  Voetand  jDumoulin,  Froland,  Mt- 
jt^lkoire^  conoernans  la  gualiii  die  aiatnls,  chap.  5,  no  1. 

But  the  definition  which  he  has  given  of  a  real  statute,  does  not 
seem  to  have  been  so  generally  adopted:  it  was,  however,  followed 
by  Burgundas,  Rodenbnrg  and  Stockmans. 

tBouUenois,  who  is  one  of  the  latest  writers,  attacks  the  definitions 
given  by  D' Argentre,  and  as  he  supposes, refutes  them;  he  adds  others 
w,hich  appear  to  be  as  little  satisfactory,  as  those  he  rejects.  He  di- 
vides personal  statutes,  into  personal  particular,  and  personal  univer- 
sal; personal  particular,  he  sub-divides  again,  into  pure  personal,  and 
personal  real.  BoulUnais,  TraiU  de  la  Personaliie  tt  de  la  Bea^ 
ill,  des  hiSy  Hi.  1 ,  cap.  S,  obs.  4. 

Voet  has  two  definitions,  one  that  a  real  statute  is  that  which  af- 
fects principally  things,  though  it  also  relates  to  persons,  and  the  other, 
that  a  personal  statute  is  that  which  affects  principally  persons,  al- 
though it  treats  also  of  things. 

It  would  be  a  painful  and  a  useless  task,  to  follow  these  authors 
through  all  their  refinements.  President  Bouhier,  who  wrote  about 
the  same  time  as  Boullenois,  and  who  has  treated  the  subject  as  ex- 
tensively as  any  other  writer,  after  quoting  the  definitions  just  given 
and  others,  says,  that  they  are  all  defective,  and  that  he  cannot  ven-r 
ttue  on  any,  until  the  world  are  more  agreed  what  statutes  are  real, 
and  what  are  personal.  While  they  remain  so  uncertain,  he  thinks 
the  best  -way  is  to  follow  the  second  definition  of  Voet,  which  is: 
^'  that  a  real  statute  is  that  which  does  not  extend  beyond  the  terri- 
tory within  which  it  is  passed,  and  a  personal,  is  that  which  does.'' 
JBonhier  9ur  les  Coulumes  de  Bourgogne,  chap.  23,  no,  29. 

This  last  mode  of  distinguishing  statutes,  which  teaches  us  what 
effect  a  statute  should  have,  by  directing  us  to  inquire  what  effect  it 
has,  is  quite  as  unsatisfactory  as  the  rule  given  by  Bartolus,  who 
judged  of  it  by  the  words  with  which  it  commenced. 

The  rules  given  by  Chancellor  D'Aguesseau,  are  perhaps  preferable 
to  any  other.  That,  says  he,  *'  which  truly  characterises  a  real  sta- 
tute, and  essentially  distinguishes  it  from  a  personal  one,  is  not  that  it 
should  be  relative  to  certain  personal  circumstances,  or  certain  per- 
sonal events;  otherwise  we  should  be  obliged  to  say,  that  the  statutes 
which  relate  to  ihe. paternal  power ^  the  right  qf  wardship,  the  ten- 
ancy by  courtesy,  {droit  de  viduite,)  the  prohibition  of  married 
persons  to  confer  advantages  on  each  other,  are  personal  statutes, 
and.yetatU  clear,  in  our  jurisprudence,  that  they  are  considered  as 
real  statutes,  the  execution  of  which  is  regulated,  not  by  the  place  of 
domicil,  but  by  that  where  the  property  is  situated." 

<<The  true  principle  in  this  matter  is,  to  examine  if  the  statute  has 
property  directly  for  its  object,  or  its  destination  to  certain  persons, 
or  its  preservation  in  families,  so  that  it  is  not  the  interest  of  the 
Vol.  Ill  —57 
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person  whose  rights  or  acts  are  examined,  but  the  interest  of  others 
to  whom  it  is  intended  to  assure  the  property,  or  the  real  rights  which 
were  the  cause  of  the  law.  Or  if,  on  the  contrary,  all  the  attention 
of  the  law  is  directed  towards  the  person,  to  provide  in  general  for 
his  qualifications,  or  his  general  and  absolute  capacity ;  as  when  it  re- 
lates to  the  qualities  of  major,  or  minor,  of  father  or  of  son,  legitimate 
or  illegitimate,  ability  or  inability  to  contract,  by  reason  of  personal 
causes.'' 

In  the  first  hypothesis  the  statute  is  real,  in  the  second  it  is  personal, 
as  is  well  explained  in  these  words  of  D'Argentre:  "  Cum  siatutvfn 
non  sirnpliciter  iri/tabiiifaty  sed  raiiotie  fundi  out  juris  realis 
alter um  respicieniis  extra  personas  contrahenteSy  toties  hanc 
inhabilitatem  non  egredi  tocvm  statuti,^*  QSuvres  ly^guesseauj 
vol.  4,  669,  cinquante-quatrieme  plaidoyer. 

This  definition  is,  we  think,  belter  than  any  of  the  rest:  though 
even  in  the  application  of  it  to  some  cases,  difficulty  would  exist.  If 
the  subject  had  been  susceptible  of  clear  and  positive  rules,  we  may 
safely  believe  this  illustrious  man  would  not  have  left  it  in  doubt,  for 
if  any  thing  be  more  remarkable  in  him  than  his  genius  and  bis 
knowledge,  it  is  the  extraordinary  fulness  and  clearness  with  which 
he  expresses  himself  on  all  questions  of  jurisprudence.  When  he, 
therefore,  and  so  many  other  men,  of  great  talents  and  learning,  are 
thus  found  to  fail  in  fixing  certain  principles,  we  are  forced  to  con- 
clude that  they  have  failed,  not  from  want  of  ability,  but  because  the 
matter  was  not  susceptible  of  being  settled  on  certain  principles. 
They  have  attempted  to  go  too  far.  To  define  and  fix  that,  which 
can  not  in  the  nature  of  things  be  defined  and  fixed.  They  seem  to 
have  forgotton,  that  they  wrote  on  a  question  which  touched  the 
comity  of  nations,  and  that  that  comity  is,  and  ever  must  be  uncer- 
tain. That  it  must  necessarily  depend  on  a  variety  of  circumstances, 
which  can  not  be  reduced  within  any  certain  rule.  That  no  nation 
will  suffer  the  laws  of  another  to  interfere  with  her  own,  to  the  injury 
of  her  citizens:  that  whether  they  do  or  not,  must  depend  on  the 
condition  of  the  country  in  which  the  foreign  law  is  sought  to  be 
enforced — the  particular  nature  of  her  legislation — her  policy — and 
the  character  of  her  institutions.  That  in  the  conflict  of  laws,  it  must 
be  often  a  matter  of  doubt  which  should  prevail,  and  that  whenever 
that  doubt  does  exist,  the  court  which  decides,  will  prefer  the  law  of 
its  own  country,  to  that  of  the  stranger. 

These  principles  may  be  in  part  illustrated  by  one  or  two  examples, 
that  we  presume  will  receive  general  assent. 

The  writers  on  this  subject,  with  scarcely  any  exception,  agree, 
that  the  laws  or  statutes  which  regulate  minority  and  majority,  and 
those  which  fix  the  state  and  condition  of  men,  are  personal  statutes, 
and  follow  and  govern  him,  in  every  country. 

Now  suppose  the  case  of  our  law  fixing  the  age  of  majority  at 
twenty-five,  and  the  country  in  which  a  man  was  born  and  had  lived, 
previous  to  his  coming  here,  placing  it  at  twenty-one,  no  objection 
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could  be  perhaps  made  to  the  rule  just  stated,  and  it  may  be,  and  we 
believe,  would  be  true,  that  a  contract  made  here  at  any  time  between 
the  two  periods  already  mentioned,  would  bind  him. 

But  reverse  the  facts  of  this  case,  and  suppose,  as  is  the  truth,  that 
on!  law  placed  the  age  of  majority  at  twenty-one;  that  twenty-five 
was  the  period  at  which  a  man  ceased  to  be  a  minor  in  the  country 
where  he  resided;  and  that  at  the  age  of  twenty-four  he  came  into 
this  state,  and  entered  into  contracts;  would  it  be  permitted  that  he 
should,  in  our  courts,  and  to  the  demand  of  one  of  our  citizens,  plead, 
as  a  protection  against  his  engagements,  the  laws  of  a  foreign  coun- 
try, of  which  the  people  of  Louisiana  had  no  knowledge?  and  would 
we  tell  them  that  ignorance  of  foreign  laws,  in  relation  to  a  contract 
made  here,  was  to  prevent  their  enforcing  it,  though  the  agreement 
was  binding  by  those  of  their  own  state?*  Most  assuredly  we 
would  not.     Baldwin  v.  Gray,  4  N.  S.  193. 

Take  another  case.  By  the  laws  of  this  country,  slavery  is  per- 
mitted, and  the  rights  of  the  master  can  be  enforced.  Suppose  the 
individual  subject  to  it  is  carried  to  England  or  Massachusetts; — 
would  their  courts  sustain  the  argument  that  his  state  or  condition 
was  fixed  by  the  laws  of  his  domicil  of  origin?  We  know  they 
would  not. 

These  examples  might  be  multiplied,  but  they  are  sufficient  to 
explain  the  ideas  of  this  court,  that  it  is  almost  impossible  to  lay  down 
any  general  rule  on  the  subject;  and  that  even  the  personal  statutes 
of  one  country  may  be  controlled  by  those  of  another. 

*  Of  these  'doctrines,  Mr.  Justico  Story  in  his  Conflict  of  Laws,  chap.  4,  section  76, 
says:  *'  The  case  first  pat  seems  founded  upon  a  principle  entirely  repugnant  to  that 
apon  which  the  second  rests.  In  the  former,  the  law  of  the  domicil  of  origin  is  allowed 
to  prevail;  in  the  latter  that  of  the  domicil  of  the  contract. — The  difficulty  is  in  seeing, 
how  a  court,  without  such  positive  legislation,  could  arrive  at  both  conclusions.  General 
reasoning  would  lead  us  to  the  opinion  that  both  coses  ought  to  he  decided  the  same 
way;  that  is,  either  by  the  law  of  the  domicil  of  origin,  or  by  that  of  the  domicil  of 
the  countract."    See  Barrera  v.  Alpuente,  6  N,  S.  69. 

The  original  of  the  doctrine  here  held  in  Saul  e.  His  Creditors,  is  found  in  Porter, 
J.*s  decree,  in  Baldwin  v.  Gray,  4  iV.  S.  193,  (referred  to  in  the  text,)  and  it  is  justified 
solely  on  the  ground  of  the  expediency  of  yielding  to  the  paramount  obligation  of  the 
lex  loei  eontractiis.  This  seems  to  have  been  Judge  Porter's  uniA>rm  opinion,  and  with 
this  key  a  perfect  harmony  is  established  between  his  two  supposed  cases:— ^  New  York 
major  of  23,  contracts  in  Spain,  his  contract  docs  not  bind  him;  a  Spanish  minor  of  23, 
contracts  in  New  York,  his  contract  binds  him;  in  each,  the  hcui  eontractiU  furnishes 
the  rule.  It  is  admitted  that  in  3  Martin^  70,  (the  elopement  cise,)  a  different  doctrine 
was  thrown  out,  and  in  Depau  «.  Humphreys,  8  JV.  <S.  30,  Martin,  J.,  enumerates  among 
the  deplorable  coosequences  of  a  principle  which  he  is  combating,  that  by  analogy,  **the 
minor  who  cannot  bind  himself  ct  home,  might  do  so,  if  he  engages  to  p^  in  another 
country.'^  This  latter,  however,  is  not  precisely  the  case  of  a  minor  in  one  country 
transferring  himself  to  another,  but  only  of  a  minor  attempting  to  avail  himself  con- 
stractively  of  the  law  dettinatm  Botutumit^  so  as  to  evade  the  disability  imposed  on  him 
by  his  own  oountry.  , 
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From  the  various  definitions  already  cited,  it  may  be  easily  sap- 
posed,  that  a  vast  diversity  of  opinion  existed  in  their  application  to 
the  contract  of  marriage.  Both  in  France  and  Holland,  it  has  been 
a  subject  of  great  contention.  The  courts  and  parliaments,  of  dif- 
ferent provinces,  have  decided  it  differently;  some  of  them  consider- 
ing the  law  which  regulates  the  rights  of  parties  in  the  conntry  where 
the  marriage  takes  place  as  real:  some  as  personal 

An  examination  of  the  different  treatises  on  this  subject  has  con- 
vinced us,  that  the  greater  number  of  the  lawyers  of  those  countries, 
are  of  opinion,  that  in  settling  the  rights  of  husband  and  wife,  on  the 
dissolution  of  the  marriage,  to  the  property  acquired,  the  law  of  the 
place  where  it  was  contracted,  and  not  that  where  it  was  dissolved, 
JDUSt  be  the  guide.  Such  was  the  jurisprudence  of  the  parKament  of 
Paris.  It  was  the  opinion  of  Dumoulin,  of  Boullenois,  of  Roden- 
burgh,  of  Le  Brun,  of  Froland,  of  Bonhier,  of  Stockmans,  of  Pothieir, 
and  it  is  that  of  Meriin.  On  the  other  side  are  fomid,  D'Argentre, 
Gravette,  Everard,  V^andermeulen,  the  parliament  of  Rouen,  the  So- 
preme  Court  of  Brabant  and  that  of  Metz. 

But  it  is  evident,  the  opinions  of  the  larger  part  of  those  who  think 
that  on  the  dissolution  of  the  marriage,  the  law  of  the  place  where  it 
was  contracted  should  regulate  the  rights  of  the  spouses  to  the  pro- 
perty possessed  by  them,  is  founded  on  an  idea  which  first  originated 
with  Dumoulin,  that  where  the  parties  marry  without  an  express 
contract,  they  must  be  presumed  to  contract  in  relation  to  the  law  of 
the  country  where  the  marriage  took  place,  and  that  this  tacit  con- 
tract follows  them  wherever  they  go. 

It  is  particularly  worthy  of  remark,  that  Dumoulin,  the  founder  of 
ihis  system,  was  of  opinion,  that  the  statute  regulating  the  community 
was  real,  and  that  it  was  to  escape  from  the  consequences  of  this 
opinion  he  supposed  a  tacit  contract,  which,  like  an  express  one,  fol- 
lowed the  parties  wherever  they  went.  Such,  at  least,  was  the 
opinion  which  Boullenois  entertained  of  Dumoulin 's  sentiments:  and 
it  appears  supported  by  quotations  which  he  makes  from  his  works. 
Boullenois,  TraU6  de  PersanaUte  et  de  Realite  des  Lois.  Obs.  29, 
p.  740,  757,  758. 

Some  of  those  who  have  adopted  the  conclusions  of  Dumoulin  in 
regard  to  the  marriage  contract,  treat  the  idea  of  a  tacit  agreement 
as  one  which  exists  in  the  imagination  alone.  But  the  greater  num- 
ber seem  to  have  embraced  it;  and  we  are  satisfied  it  is  the  main 
ground  on  which  the  doctrine  now  rests  in  France.  So  far,  there- 
fore, as  great  names  can  give  weight  to  any  opinion,  it  comes  to  us 
in  a  most  imposing  shape,  but  to  our  judgment  it  is  quite  unsatisfac- 
tory. 

Admitting  it  for  a  moment  to  be  true,  that  when  parties  married 
there  was  a  tacit  contract  between  them  to  the  effect  that  their  rights 
to  property  subsequently  acquired,  should  be  governed  by  the  laws 
of  the  country  where  the  marriage  took  place:  that  tacit  agreement 
would  still  be  controlled  by  the  positive  laws  of  any  country  into 
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which  they  might  remove.  This  is  admitted  by  Dnmouiin  himself, 
who,  after  treating  of  the  tacit  agreeiiieiH,  and  stating  that  the  statute 
is  not  legal  but  convetitionat,  Statniarium  proprie  non  est  nee  /e- 
gal€j  sed  conveniiliumj  adds,  such  tacit  convention  cannot  have  this 
effect  in  another  place,  where  there  exists  a  contrary  statute,  which 
is  absolute  and  prohibitive,  alias  si  sta/ulum  esset  adsoiulum  ei 
prohibit  or  ium^  non  obsiantibus  paclis  faclis  in  conlrarium:  tunc 
non  haberei  locum  ullra  fines  sui  terrilorii.  Dumoulin  on  the 
first  book  of  the  Code,  verbo  Cone,  de  slat,  el  eonsuel  loc.  Frolandy 
Memoires  snr  Us  Slaluts,  chap.  4,  63. 

If  such  be  the  consequence  where  the  statute  is  prohibitive,  we  do 
not  see  why  the  same  result  should  not  follow  from  a  real  statute, 
which  regulates  things  within  the  limits  of  the  country  where  it  is 
in  force.  The  reason  for  both  is  the  same,  namely,  that  the  laws  of 
the  country  where  the  contract  is  sought  to  be  enforced,  are  opposed 
to  it.  Why  the  one  should  have  effect,  and  the  other  should  not,  we 
profess  to  be  unable  to  distinguish.  It  majr  be  a  question  whether 
the  statute  is  real  or  not,  but  the  moment  it  is  admitted  to  be  so,  it 
regulates  all  property  acquired  within  its  authority;  then,  according 
to  the  principles  of  Dumoulin,  the  tacit  agreement  can  no  more  con- 
trol it,  than  it  could  the  law  which  positively  forbade  such  tacit 
agreement  from  having  effect.  So  that  even  admitting  this  tacit 
agreement,  we  are  brought  back  to  the  point  from  which  we  started; 
that  is,  whether  the  law  regulating  the  right  of  husband  and  wife,  be 
real,  or  personal? 

But  without  agreeing  with  those,  who  have  treated  the  idea  of 
Dumoulin  as  one  purely  of  the  imagination,  we  think  that  he  gives 
to  this  tacit  consent  a  much  more  extended  effect  than  it  is  entitled 
to.  In  supposing  that  when  parties  marry,  they  hitend  the  laws  of 
the  place  where  the  contract  is  made,  should  govern  them  wherever 
they  go,  he  begs  the  question;  and  the  first  thing  to  be  settled  is, 
whether  these  laws  do  govern  them  wherever  they  go* 

We  are  now  treating,  let  it  be  remembered,  of  a  case  such  as  that 
before  us,  where  there  is  no  express  contract,  and  the  argument  is, 
that  the  parties  not  having  entered  into  an  express  agreement,  the 
presumption  must  be,  they  intended  their  rights  to  property  should  be 
governed  by  the  laws  of  the  country  where  they  married.  This  is 
admitted.  But  then  this  presumption,  as  to  their  agreement,  cannot 
be  extended  so  as  to  give  a  greater  effect  to  those  laws  than  they 
really  had.  If  it  be  true  those  laws  had  no  effect  beyond  the  limits 
of  the  state  where  they  were  passed:— then  it  cannot  be  true  to  sup- 
pose, the  parties  intended  they  should  have  effect  beyond  them. 
The  extent  of  the  tacit  agreement  depends  on  the  extent  of  the  law. 
If  it  had  no  force  beyond  the  jurisdiction  of  the  power  by  which  it 
was  enacted;  if  it  wasreal,  and  not  personal,  the  tacit  consent  of  the 
parties  cannot  turn  it  into  a  personal  statute.  They  have  not  said 
so;  and  they  are  presumed  to  have  contracted  in  relation  to  the  law, 
such  as  it  was,  to  have  known  its  limitations,  as  well  as  its  nature, 
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and  to  have  had  the  one  as  much  in  view  as  the  dther.  If  the  law 
of  Virginia  should  have  been,  that  for  twenty  years,  the  acquisitions 
made  by  the  parties  belonged  to  one  of  them,  and  they  married 
without  an  express  stipulation  to  the  contrary,  they  would  be  pre- 
sumed to  have  contracted  in  reference  to  this  limitation  of  time.  If, 
on  the  contrary,  the  law  is  limited  as  to  place,  the  tacit  agreement 
which  is  founded  on  a  supposed  consent  that  the  law  should  govern 
them,  must  be  considered  to  have  that  limitation  in  view.  In  one 
word,  the  parties  are  presumed  to  have  agreed,  that  the  law  should 
bind  them  as  far  as  that  law  extended,  but  no  further.  So  that  this 
doctrine  brings  us  back  again  to  the  inquiry,  was  the  statute  real  or 
personal?  Did  it  extend  beyond  the  limits  of  the  country  where  the 
marriage  took  place,  or  did  it  not? — Whichever  it  may  be  found  to 
be,  the  parties  must  be  supposed  to  have  contracted.  In  the  abseixse 
of  any  thing  expressed  to  the  contrary,  we  can  not  presume  they 
intended  to  enlarge  or  restrain  the  operation  of  the  law. 

The  most  familiar  way  of  treating  this  idea,  of  tacit  contracts,  being 
made  in  relation  to  the  laws  of  the  country*  where  they  are  entered 
into,  is  to  say,  that  the  agreement  is  to  be  construed  the  same  way, 
as  if  those  laws  were  inserted  in  the  contract.  Now,  supposing  par- 
ties to  marry  in  Louisiana,  and  that  our  statute,  providing  for  the 
community  of  acquests  and  gains,  is  real  and  not  personal;  that  it 
divides  the  property,  acquired  while  in  this  state,  equally  between 
the  husband  and  wife,  but  does  not  regulate  that  which  they  gain  in 
another  country  to  which  they  remove;  the  insertion  of  this  law  in  a 
contract,  would  be  nothing  more  than  a  declaration,  that  while 
residing  within  this  state,  there  should  be  a  community  of  acquests  and 
gains.  An  agreement,  such  as  this,  could  not  have  the  same  force 
as  an  express  one,  by  which  the  parties  declared,  there  should  be  a 
community  of  acquests  and  gains,  wherever  they  went:  for  the  one 
has  no  limitation  as  to  place,  and  the  other  has.  The  maxim,  there- 
fore, which  was  so  much  pressed  on  us  in  argument,  taciti  ti 
exprtMt  eadem  vis^  is  only  true,  where  the  law,  to  which  the  tacit 
agreement  refers,  contains  the  same  provisions  as  the  written  con- 
tract. 

It  was  evidently  on  this  di8tinctk>n  the  cases  of  Murphy  v.  Mur- 
phy, 5  Mar/,  83;  and  Gale  v.  Davis'  Heirs,  4  Mart.  645,  were 
diflerently  decided  in  this  court.  In  the  former,  there  was  an  express 
contract,  that  there  should  be  a  community  of  acquests  and  gains 
between  the  parties,  even  though  they  should  reside  in  countries 
where  different  laws  might  prevail.  In  the  latter,  there  was  no 
express  agreement;  and  the  parties  were  not  presumed  to  have  made 
a  tacit  one,  contrary  to  the  law  of  the  place  where  they  married. 
They  were  not  supposed  to  have  agreed,  that  a  real  statute,  which 
governed  them  only  while  there,  was  to  follow  them  as  a  personal 
one,  and  regulate  their  property  in  another  state.  If  principles  so 
plain,  required  any  authority,  we  would  find  it  in  the  very  author, 
on  whom  the  appellants  principally  rely.    Dumeulin,  after  stating 
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that  the  tacit  contract  will  be  controlled  by  a  law  that  is  contrary  to 
it,  in  the  country  where  the  marriage  is  dissolved,  adds:  that  it  will 
be  different,  where  the  agreement  is  express.  Nisi  expre^se  dt  tali 
iucro  convent ium  fuisset^quia  paciio  dene  extenditur  xtbique,  sed 
non  siaiuium  mere.  Froiand,  Memoiree  sur  les  S/aiulSy  cap.  4, 
p.  63. 

Having  thus  stated  the  reasons  why  this  doctrine  of  a  tacit  con- 
tract, cannot  be  admitted  by  us  to  the  extent  pressed  by  the  counsel, 
it  only  remains  for  us  to  examine,  whether  the  law  of  the  Fuero 
was  a  real,  or  personal  statute.  We  consider  it  real.  It  appears  to 
us  to  relate  to  things,  more  than  to  persons;  to  have,  in  the  language 
of  D'Aguesseau,  the  destination  of  property  to  certain  persons,  and 
its  preservation  in  families,  in  view.  It  gives  to  the  wife  and  her 
heirs  the  one  half  of  that  which  would  otbetwise  belong  to  the  hus- 
band. Boullenois,  who  rejects  DumouUn's  idea  of  a  tacit  agreement, 
says  the  statute  which  regulates  the  community  is  a  personal  one, 
because  it  fixes  the  state  and  condition  of  the  spouses;  and  he  goes 
so  iar  as  to  declare,  that  if  his  adversaries  will  not  allow  this  doctrine 
to  be  correct,  then  the  statute  is  real,  for  on  no  other  ground  can  it 
be  considered  personal.  We  think  the  state  and  oonditicm  of  both 
husband  and  wife  are  fixed  by  the  marriage  independently  of  this  law 
in  relation  to  every  thing  but  property,  and  as  it  regulates  property 
alone,  it  is  not  a  personal  statute.  BouUenois^  TVait'e  des  SlaiuU, 
cap,  hfObs.  29, /7.  751;  cap.  2,  abs.  580. 

Upon  reason,  therefore,  but  still  more  clearly  on  authority,  we  think 
the  appellants  have  failed  to  make  out  their  case.  We  know  of  no 
question  better  settled  in  Spanish  jurisprudence,  and  what  is  settled 
there  can  not  be  considered  as  unsettled  here.  The  jurisprudence  of 
Spain  came  to  us  with  her  laws.  We  have  no  more  power  to  reject 
the  one,  than  the  other.  The  people  of  Louisiana  have  the  same 
right  to  have  their  cases  decided  by  that  jurisprudence,  as  the  sabjects 
of  Spain  have,  except  so  far  as  the  genius  of  our  government,  or  our 
positive  legislation,  has  changed  it.  How  the  question  would  be 
decided  in  that  country,  if  an  attempt  were  made  there  ou  the  autho- 
rity of  French  and  Dutch  courts,  and  lawyers,  to  make  them  abandon 
a  road  in  which  they  have  been  travelling  for  nearly  three  hundred 
years,  we  need  not  say.  The  question  is'sufficiently  answered  by  the 
aufo  already  cited:  in  which  the  adoption  of  the  opinions  of  finreign 
jurists,  in  opposition  to  those  of  Spain,  is  reprobated,  and  forbidden. 

We  conclude,  therefore,  that  a  community  of  acquests  and  gains 
did  exist  between  the  insolvent,  and  the  mother  of  the  appellees,  from 
the  time  of  their  removal  into  this  state;  and  that  theoonrt  below 
committed  no  error,  in  placing  them  on  the  bilan  as  privileged  credit 
tors,  for  the  amount  of  those  acquests  which  remained  in  their  father'-s 
possession,  at  the  dissolution  of  the  marriage. 

The  next  claim  which  is  contested,  is  that  of  Astor,  who  sets  up  a 
privilege  on  certain  shares  of  bank  stock,  which  he  avers  were  pledged 
to  him  for  the  security  of  a  loan  of  money. 
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The  pleadings  in  this  case  need  not  be  set  out.  The  question  pre- 
sented by  them  is,  whether  the  plaintiff  has  a  right  to  be  paid  in  pre- 
ference to  the  oiher  creditors,  out  of  the  proceeds  of  seven  hundred 
and  fifty-one  shares  of  the  capital  stock  of  the  Bank  of  Orleans, 
pledged  to  hini  by  an  act  passed  before  a  notary  public,  in  the  city  of 
New  York,  in  security  for  the  sum  of  sixty-four  thousand  dollars  lent 
to  the  insolvent  and  Benjamin  Morgan. 

The  instrument  of  writing,  on  which  this  preference  is  claimed, 

was  executed  in  New  York,  on  the of  November,  lS22,andisin 

form  a  sous  seing  privL  To  the  execution  of  it  there  is  one  witness, 
George  D.  Cooper,  who,  we  presume,  is  the  same  person  who  after- 
wards received  an  acknowledgment  of  it  as  notary  public 

This  acknowledgment  is  in  the  following  words: — <<  State  and  city 
of  New  York,  ss.  on  thfe  twentieth  day  of  November,  1822,  before  me 
George  D.  Cooper,  notary  public  for  the  city  and  state  of  New  York, 
duly  commissioned  and  sworn,  dwelling  in  the  city  of  New  York, 
personally  appeared  Joseph  Saul,  and  executed  the  within  instru- 
ment of  writing  as  his  act  and  deed,  and  as  the  act  and  deed  of  the 
within  named  Benjamin  Morgan  by  virtue  of  a  power  of  substitution 
from  C.  Price  and  Morgan,  attorneys  in  fact  for  the  said  Benjamin 
Morgan." 

Our  Code  provides,  "That  the  property  of  the  debtor  is  the  com- 
mon pledge  of  his  creditors,  and  the  proceeds  of  its  sale  must  be  dis- 
tributed among  them  rateably,  unless  there  exists  among  the  creditors 
some  lawful  cause  of  preference."     Civil  Code,  468,  art.  67. 

"These  lawful  causes  of  preference  result  from  privileges  and  mort- 
gages."   Civil  Code,  Ibid. 

"  Among  the  privileges  on  movables,  the  debt  on  the  pledge  which 
is  in  the  creditor's  possession,  is  placed  in  the  third  rank."  Civil 
Code,  469,  art.  74,  No.  3. 

Our  inquiry  then  is,  has  that  "  lawful  cause  of  preference  been 
established  here  ?" 

The  authority  already  quoted,  has  provided  for  the  manner  in 
which  that  arising  from  a  pledge  shall  be  created. 

"  The  pledge  is  a  contract  by  which  a  debtor  gives  something  to 
his  creditor,  as  a  security  for  his  debt."  Civil  Code,  446,  art.  I. 

"The  power  invests  the  creditor  with  the  right  of  causing  his  debt 
to  be  satisfied  out  of  the  movable  thing  which  is  given  as  a  pledge, 
by  privilege  and  preference  to  the  other  creditors."     Ibid.  446,  an.  5. 

"  This  privilege  shall  take  place  against  third  persons  only,  in  case 

the  power  is  proved  by  an  act  made  either  in  public  form,  or  under 

private  signature,  provided  that,  in  this  last  case,  it  should  be  duly 

registered  in  the  office  of  a  notary  public,  at  a  time  not  suspicious." 

Ibid,  art.  6. 

«^  The  pcivilege  mentioned  in  the  preceding  article  is  established, 
with  respect  to  incorporeal  movable  things,  as  movable  credits  only 
by  an  authentic  act,  or  by  an  act  imder  private  signature  received  as 
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aforesaid,  and  notified  to  the  debtor  of  the  credits  given  in  pledge.'' 
Ibid.  art.  7.  ' 

h  is  contended  on  the  part  of  the  appellees,  that  tlie  third  persons, 
mentioned  in  the  provisions  of  our  Code,  are  not  the  chirographic 
creditors  of  the  insolvent. 

The  appellants  urge,  that  by  the  French  text  of  the  law,  all  credi- 
tors are  embraced.  The  language  used  in  it  is,  <^  Ce privilege  n^aura 
lieu  q^auiani  que  le  nanlissemenl  est  prouve,  fyc.  The  expression, 
third  persons,  not  being  contained  in  this  enactment,  they  contend 
any  one  may  object  to  the  vrant  of  the  formalities  by  which  the  privi* 
lege  is  established. 

At  the  period  at  which  our  late  Civil  Code  was  adopted,  the  laws 
of  this  country  were  passed  in  both  the  French  and  English  languages, 
and  the  act  of  the  legtsbtnre  which  gave  that  work  the  force  of  a  law, 
directed,  that  in  case  any  obscurity  or  ambiguity  should  be  found  in 
its  provisions,  the  English  and  French  texts  should  be  consulted,  and 
mutually  serve  to  the  interpretation  of  each  other. — Acts  of  1808, 
cap.  29,  sect.  5. 

In  applying  the  nile  of  construction,  here  established,  to  the  cases 
contemplated  by  it,  this  court  has  held,  that  when  ever  the  expres- 
sions used  in  the  different  texts,  could  be  reconciled  and  made  to  har- 
monise with  each  other,  it  was  our  duty  so  to  interpret  them.  But  that 
where  they  could  not,  such  construction  should  be  adopted,  as  would 
give  effect  to  both.    2  N.  S.  585. 

Thus  in  the  case  of  Touro  v.  Cushing,  where  the  texts  presented 
two  distinct  ideas  to  the  mind,  we  thought  a  compliance  with  either 
sufficient,  on  the  part  of  him  who  claimed  the  benefit  of  the  law; 
otherwise,  as  was  there  said,  the  statute  would  be  a  decay y  instead 
of  a  beacon.     1  N.  S.  425. 

And  in  that  of  Chretien  v.  Theard,  when  the  difficulty  arose  on  an 
enactment  which  made  adonne  an  vol  in  the  French  text,  a  ground 
oi  redhibition y  and  in  the  English,  restricted  it  to  robbery;  we  held 
that  it  was  our  duty  to  take  the  language  in  its  most  enlarged  sense; 
because,  in  doing  so,  we  gave  full  effect  to  both  clauses.  2  N.  S. 
583. 

So,  here,  if  the  expressions"  shall  take  place  against  third  persons,'' 
used  in  the  English  part  of  the  law,  limited  the  right  of  opposition  to 
a  particular  class  of  creditors;  the  language  in  the  French,  which  de- 
clared generally,  that  it  should  not  take  place,  {n^aura  lieu)  would 
control  them;  because,  by  this  interpretation  we  give  effect  to  both. 

But  there  is,  in  truth,  no  difference  in  the  sense  conveyed  by  the 
two  texts.  Tjfie  words,  third  persons,  in  the  English,  must  mean  all 
the  creditors,  or  they  mean  no  person.  In  relation  to  a  sale  of  im- 
movable property,  these  words  have  been  construed  to  mean,  those 
who  had  obtained  a  privilege  or  mortgage  on  it;  but  in  respect  to 
movables  given  in  pledge,  a  delivery  is  the  very  essence  of  the  con- 
tract, and  two  persons  cannot  acquire  a  privilege  on  them.  If,  there- 
fore, chirographic  creditors  could  not  object  to  the  want  of  the  for- 
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malities  necessary  to  give  a  preference  against  third  persons,  the 
whole  provision  would  be  without  effect. 

The  appellants  contend,  that  the  instrument  by  which  this  pledge 
was  created,  is  not  an  authentic  act;  that  it  has  no  more  authenticity 
here  than  a  sotis  sein^  priv6,siiid  that  it  was  recorded  at  a  suspicious 
timer 

It  becomes,  therefore,  necessary  to  inquire  what  kind  of  act  is  meant 
by  the  Code.  In  the  sixth  article  of  the  title,  in  relation  to  pledge, 
(which  has  been  already  cited)  it  is  required,  that  the  pledge  should 
be  proved  by  an  act  in  public  form.  This  is  rendered  in  the  French 
text,  by  the  words  acte  aufheniique.  In  the  seventh,  which  relates 
to  the  species  of  pledge  on  which  this  contract  has  arisen,  the  English 
part  of  the  law  declares,  it  must  be  shown  by  an  authentic  act. 
This  is  given  in  the  French,  by  the  expression,  acte  public. 

In  regard  to  the  alleged  inconsistency,  in  the  6th  article,  it  is  a  mat- 
ter of  inferior  consideration,  for  the  act  there  spoken  of  is  in  relation 
to  pledges  other  than  that  now  before  the  court,  but  we  apprehend 
none  such  really  exists.  The  interpretation  attempted  to  be  given 
to  the  words,  in  public  form,  would  introduce  a  kind  of  act  unknown 
to  our  law,  which  requires  but  two;  those  which  make  proof  by 
themselves,  and  those  which  do  not:  The  former  are  called  au- 
thentic— the  latter,  sous  seing  privL  If  every  act  to  which  a  public 
form  was  given,  became  authentic,  without  witnesses,  and  without 
the  signature  of  a  public  officer,  then  there  would,  in  reality  be  no 
difference  between  such  an  instrument,  and  one  under  private  signa- 
ture; and  the  law  would  be  made  to  mean  nothing,  when  it  directs, 
that  pledges  shall  be  evidenced  by  an  act  either  in  public  form,  or  by 
private  signature,  duly  registered. 

This  inquiry  is,  however,  of  inferior  importance;  because  the  ar- 
ticle of  the  Code,  in  relation  to  pledges  of  incorporeal  things,  directs, 
that  they  must  be  proved  by  a  public  act;  and  what  such  act  is  the 
Code  itself  defines.     Civil  Code,  304,  217. 

But  it  is  said  the  French  text,  usns  the  words  public  act.  Now, 
^e  understand  this  to  be  the  same  thing  as  authentic  act.  The  lat- 
ter, according  to  the  article  in  the  Code  first  cited,  is  that  ^  which  has 
been  recorded  by  public  officers,  having  power  to  record  public  acts 
in  the  place  whore  the  act  has  been  drawn  up,  and  with  the  requisite 
solemnities."  When  we  inquire  from  the  same  authority,  for  the 
definition  of  a  public  act,  we  do  not  find  any  given  of  it.  We  are, 
therefore,  forced  to  have  recourse  to  the  laws  that  governed  us  pre- 
vious to  the  passage  of  that  work;  and  the  definition  given  by  them, 
is  precisely  that  of  nn  authentic  act  in  our  own  legislation:  Per  in- 
strumentn  publico^  se  entiende  el  que  estn  hecho  por  persona  en 
guien  reside  anloridad publico ^cnn  todas  las  solemnidades prescript 
las  por  dereclto^  para  stt  validilion  y  firnieza,  FebrerOyp,  2,  lib, 
3,  cup,  I,  sect,  7,  no,  352 

The  appellants  contend,  this  is  not  a  public  act,  because  notaries 
public  in  New  York  have  no  authority  by  the  laws  of  that  state,  to 
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pass  or  record  contracts  such  as  that  presented  by  the  plaintiff.  To 
this  objection,  we  thuik  the  appellee  has  conclusively  answered,  that 
as  the  laws  of  that  state  have  not  been  produced  or  shown  to  this 
court,  we  must  presume  in  this  case,  as  we  have  done  in  several 
others,  that  they  are  similar  to  our  own;  and  that,  consequently,  the 
act  was  executed  before  an  officer  duly  authorised  to  receive  it, 
becaiise  such  officers  have  authority  to  do  so  in  Louisiana. 

But  this  argument  returns  with  fatal  effect  upon  the  appellee, 
when  we.  proceed  to  examine  the  act  produced;  for  we  cannot  refuse 
to  the  appellants  the  same  presumption  of  similarity  of  laws  which 
we  extend  to  their  adversary.  The  instrument  by  which  the  pledge 
is  evidenced,  would  not  be  an  authentic  act  in  our  state.  It  would 
be  nothing  more  than  one  sous  seing  privi — by  private  signature: 
for  it  wants  the  number  of  witnesses  essential  to  the  former  by  our 
law.  It  is  difficult,  indeed,  to  say  what  it  was  intended  to  be  when 
first  made.  It  has  the  form  of  a  private  act;  is  without  date,  and 
is  signed  by  the  parties,  and  the  notary  as  a  witness.  Afterwards, 
this  notary,  who  was  sole  witness,  declares  that  the  parties  appeared 
before  him  in  his  official  capacity,  and  executed  it;  and  he  signs  this 
declaration  without  any  witnesses. 

Such  an  instrument,  if  executed  within  this  state,  would  neither  be 
an  authentic,  nor  public  act;  nor  could  it  be  considered  as  duly  record- 
ed. Two  witnesses  are  indispensable;  and  the  instrument  must 
either  be  duly  recorded,  or  be  an  authentic  act,  to  enable  the  party 
claiming  under  it  to  obtain  a  preference.  The  commands  of  the  le- 
gislature on  this  head,  are  not  only  positive,  but  prohibitive.  They 
take  away  all  discretion  from  the  court.  It  is  only  when  another  of 
these  exist,  that  a  preference  is  created  by  the  pledge  of  incorporeal 
things. 

It  was,  most  probably,  from  a  conviction  of  the  law  being  so,  that 
the  appellee  caused  the  instrument  to  be  recorded  in  this  state.  This 
recording  was  made  in  due  form;  but  the  appellants  insist  it  was  not 
made  at  a  proper  time. 

Our  Code,  after  declaring  that  acts  under  private  signature,  duly 
registered,  are  sufficient  to  establish  a  preference  on  the  thing  pledged, 
adds,  as  a  condition;  provided  this  recording  is  made  at  a  period  not 
suspicious.  * 

We  are  now  called  on,  for  the  first  time,  to  affix  a  meaniug  to  these 
words,  not  suspicious;  and  some  little  difficulty  is  created  by  the  in- 
definite terms  in  which  the  prohibition  is  couched.  It  was  clearly, 
however,  the  intention  of  the  legislature,  to  indicate  some  period  after 
which  the  instrument  could  not  be  registered;  and  it  is  equally  clear, 
the  interests  of  the  parties  to  the  contract  were  not  the  cause  of  this 
enactment.  The  expressions  therefore  must  be  construed  in  relation 
to  those,  whom  it  was  evidently  the  intention  of  the  law  to  protect; 
persons  who  might  have  an  interest  in  preventing  privileges  or  pre- 
ferences being  obtained  on  the  estate  of  their  debtor. 

As,  therefore,  the  object  of  the  law  was  to  prevent  those,  who  bad 
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not,  previous  to  the  time  prohibited,  obtained  a  privilege,  from  obtain* 
ing  one  by  their  own  act,  we  know  of  no  other  rule  to  adopt  than 
this: — that,  at  whatever  period  the  debtor  could  not  give  a  preference 
to  any  of  his  creditors  by  an  act  of  his,  the  creditor  can  not,  in  relation 
to  this  contract,  acquire  one  by  having  an  instrument  which  gave 
him  none,  recorded.  We  must  either  adopt  this  conclusion,  or  say 
the  law  has  no  meaning  whatever;  which  would  be  contrary  to  any 
rule  that  governs  courts  in  the  interpretation  of  statutes:  it  being  their 
duty,  if  possible,  to  give  the  statutes  effect,  and  not  to  consider  it  made 
for  no  purpose.  The  meaning  attached  by  the  appellee  to  theae 
expressions,  would  enable  the  creditor  to  enregister  his  act,  one  hour 
before  the  insolvent  filed  his  bilan;  but  this,  we  are  satisfied,  would 
be  defeating  the  clear  and  evident  intention  of  the  legislature,  and 
render  the  enactment  useless.    Lex  neminem  cogii  ad  vana. 

Applying  these  principles  to  this  case,  we  think  the  recording  was 
made,  to  use  the  language  of  our  law,  at  a  suspicious  time.  It  was 
enregistered  on  the  31st  January,  1826,  in  a  notary's  office  in  this  city. 
It  makes  a  part  of  the  admissions  of  the  parties  on  record,  that  nearly 
two  months  previous  to  this  recording,  the  insolvent  had  made  appli- 
cation to  the  banks  for  time  to  pay  his  debts;  declaring  his  inability  to 
comply  with  his  engagements — that  the  request  had  been  refused — 
that  suits  had  been  commenced  against  him  before  the  act  had  been 
enregistered;  and  that,  he  shortly  after  claimed  the  benefit  of  a  cesHo 
bonorum. 

Repeated  decisions  of  this  court,  founded  on  the  laws  of  Spain» 
have  settled,  that  a  preference  cannot  be  given  by  a  debtor  to  one  of 
his  creditors,  in  what  is  called  /tempo  inhabiL  That,  when  there 
exists  an  inability  to  pay  debts,  and  a  cession  of  property  follows  soon 
after,  the  debtor  can  not  make  any  change  in  the  rights  of  his  credi- 
tors; that,  actual  is  the  same  as  declared  insolvency.  In  this  case  we 
are  satisfied  that  at  the  time  the  act  was  recorded,  Saul  could  not 
have  given  a  preference  to  any  of  the  persons  to  whom  he  was 
indebted;  and  we  conclude,  the  creditor  could  not  acquire  one  by  his 
own  act.     3  Martin^  S70;  4  Ibid.  238;  2  iV!  &  61. 

It  was  urged  on  the  court,  that  there  was  an  acknowledgment  on 
record,  that  the  instrument  was  executed  in  New  York;  and  that  this 
must  be  understood  to  mean  the  act  was  executed  according  to  the 
laws  of  New  York.  But  we  are  clearly  of  opinion,  that  no  such 
inference  can  be  made  from  this  fact.  The  admission  of  the  execu* 
tion  of  an  act,  in  our  understanding,  means  nothing  more  than  that  the 
instrument  was  signed  according  to  its  purport,  and  dispenses  with 
any  proof.  But  it  proves  nothing  more.  There  are  many  acts  made 
and  executed  contrary  to  law  in  every  country.  It  is  also  plain  to  us, 
that  the  admission  was  not  contemplated  to  have  this  effect  at  the 
time  it  was  made.  If  such  had  been  the  meaning  of  the  parties,  it 
was  unnecessary  for  the  appellee  to  have  followed  it  up  in  the  state- 
ment, by  obtaining  another  admission  from  the  appellants — that 
Cooper  who  signed  it,  was  a  notary  public  in  the  state  of  New  York, 
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and  that  the  attorney  in  fact  who  executed  it,  was  duly  authorised 
so  to  do. 

It  was  also  contended,  that  this  case  came  within  the  principle  oa 
which  this  court  has  decided,  that  an  act  of  sale  of  immovable  pro- 
perty 80\ts  seing  privi,  followed  by  delivery,  was  good  against  credi- 
tors, unless  they  were  injured  by  it.  But  the  cases  are  quite  dissi- 
milar. In  respect  to  the  latter,  our  Code  declares  that  the  sale  by 
private  signature,  passes  the  property  to  the  buyer.  It  does  not,  of 
course,  make  a  part  of  that  which  is  transferred  by  the  insolvent 
debtor  to  his  creditors.  When  they  came  forward,  therefore,  to  take 
it  from  the  purchaser,  they  came  to  assert  a  right  given  by  positive 
law  alone;  and  it  was  held  that  our  legislation  did  not  authorise  this 
claim,  unless  they  had  been  injured  by  the  transaction.  But  in  this 
case,  no  ground  can  be  found  on  which  tiie  court  could  take  that  posi- 
tion. The  contract  of  the  pledge  did  not  transfer  the  property.  It 
passed  by  the  cession  from  the  debtor  to  his  creditors,  and  made  a 
part  of  the  effects  surrendered  to  them;  and  it  is  the  appellee  who 
claims  a  preference  on  it.  'i'he  appellants  meet  this,  by  presenting 
against  the  demand,  a  textual  provision  of  our  law  which  declares, 
that  the  property  of  the  debtor  is  the  common  fund  of  his  creditors, 
and  that  it  must  be  divided  rateably,  unless  there  exists  among  them 
some  lawful  cause  of  preference.  They  show  another ,  which  declares 
that  this  lawful  cause  of  preference  on  a  pledge,  must  be  established 
by  an  authentic  act — or  one  under  private  signature,  duly  registered 
ait  a  time  not  suspicious.  This  act,  for  the  reason  given,  is  neither 
authentic,  nor  one  sous  seing  privi  duly  recorded.  Our  judgment, 
therefore,  must  repeat  the  language  of  the  law,  and  direct  the  pro- 
perty to  be  divided  rateably  among  the  creditors. 

The  third  case,  that  of  Brown  &  Son,  comes  entirely  within  the 
principles  of  law  just  applied  to  that  of  Astor,  and  must  receive  a 
similar  judgment. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court,  so  far  as  it  respects  the  claim  of  the  children  of 
Joseph  Saul  the  insolvent,  be  affirmed  with  costs;  and  so  far  as  the 
same  confers  a  privilege  on  J.  J.  Astor,  and  A.  Brown  &  Son,  and 
directs  them  to  be  paid  out  of  the  proceeds  of  bank  stock  to  them 
pledged,  that  it  be  annulled,  avoided  and  reversed:  and  that  they  pay 
costs  in  this  court. 

Orymes  and  Hennen^  for  Astorl 

Mazureau  and  liawle,  for  Saul  ei  al. 

Morse,  for  Brown. 

Eusiis  and  Liver more^  for  the  appellants. 
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PARISH  Court  of  New^  Orleans. 

The  liabilit7  of  a  tutor  is  not  affected  by  his  neglect  to  give  bond 
and  security,  this  would  be  taking  advantage  of  bis  own  wrong. 


Purdj  el  al.  v.  Hood  «/  o/l    Y,  N.  S.  626. 

^.^penoD  who  it  a  partQer  of  the  defeDdtnt,  in  a  particular  adventure,  .for  which  he  has 
advanced  tiieinnds,  will  bave,a  preferenoet  on  the  object  of  aach  adventure,  over  attachin|f 
creditors  of  defendant 

PARISH  Court  of  New  Orleans. 

Mathews,  J.,  delivered  the  opiuoD  of  the  eomlL 
This  suit  was  commenced  by  attachment;  and  merchandise  in  the 
possession  of  Lockhart  &  Arrott,  merchants  in  the  city  of  New 
Orleans,  was  seized,  which  had  been  consigned  to  them  by  the 
defendants  from  Philadelphia.    The  cause,  as  shown  by  the  reeord, 
was  first  heard  and  determined  between  the  original. parties, and 
judgment  rendered  in  favor  of  the  plaintiffs  for  the  sum  by  them 
claimed;  and  afterwards  examined  and  adjudged  in  relation  to  the 
claim  of  the  intervening  parties,  which  was  sustained. by  the  judg- 
ment  of  the  court  below:  and  the  plainti^  appealed. 
,  The  persons  who  intervened  in  the  cause,  claim  as  partners  with 
the  defendants,  having  an  equal  and  common  right  to  the  property 
seized  by  virtue  of  the  writ  of  attachment,  alleging  that  they  are  credit- 
ors of  the  partnership,  in  consequence  of  having  paid  out  of  their  own 
funds  the  entire  price  of  the  goods  seized;  and  that  as  a  loss  was 
experienced  on  the  adventure,  nothing  remains  to  be  shared  and 
partaken  by  the  defendants.    The  testimony  of  the  case  proves  the 
facts  alleged  by  the  claimants;  but  to  this  testimony  two  bills  of 
exceptions  are  found  on  the  record,  taken  by  the  counsel  for  the 
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plaintiffs.  First  To  the  admissibility  of  the  evidence  of  a  witness 
taken  on  the  interrogatories  nnder  a  commission  issued  by  the  court  of 
the  first  instance.  Secondly.  To  the  admission  of  an  affidavit  made 
by  one  of  the  defendants  before  an  alderman  of  the  city  of  Phiiadel- 
phia,  by  which  he  acknowledged  and  confessed  that  the  goods,  now 
in  dispute,  were  the  joint  property  of  his  firm  and  that  of  the  clai« 
mants.  These  exceptions  roust  be  disposed  of  before  the  legal  ques^ 
tions  of  the  cause  can  be  discussed.  The  first  is  based  solely  on  the 
ground  of  the  insufficiency  of  the  answer  given  by  the  wittiess  to  the 
fourth  cross  interrogatory.  This  interrogatory  is>  divided  into  a 
variety  of  questions;  although  the  main  object  seems  to  have  been 
to  obtain  a  statement  of  the  general  accounts  as  they  existed  between 
the  claimants  and  defendants. 

The  answer  states,  that  the  joint  interest  in  the  parcel  of  goods^ 
about  which  the  present  contest  exists,  is  the  only  transaction  which 
ever  took  place  between  Hood  &  Co.  and  Cohen  &  Nisbet,  and  that 
there  is  no  general  account  between  them. 

The  subdivisions  of  the  principal  question  have  been  explicitly 
answered;  and  we  are  of  opinion  that  the  testimony  was  properly 
admitted  in  the  court  below.  The  affidavit  of  the  defendant,  consi- 
dered as  an  extrajudicial  confession,  was  also  correctly  received  in 
evidence,  as  it  could  not  in  any  manner  affect  the  interest  of  his  firm; 
for  it  would  be  indifferent  whether  they  are  bound  to  the  plaintifb 
or  the  intervening  party;  any  prejudice  or  feeling  they  might  be^up- 
posed  to  have  in  favor  of  one  or  the  other  party,  ought  not  to  render* 
confessions  on  their  part,  incompetent. 

The  legal  questions  which  arise  in  the  case^may  be  considered  in 
the  following  order: — First  Whether  the  joint  purchase  of  the  goods 
in  question,  by  Hood  &  Co.  and  Cohen  &  Nisbet,  for  the  purpose  of 
selling  them  on  a  profit,  having  relation  only  to  a  single  transaction, 
places  the  partners  concerned  in  it  on  the  footing  of  partners  in  trader 
and  entitles  them  to  the  benefits  of  the  rules  of  law  relating  to  com- 
mercial partnerships?  Secondly.  Whether  a  copartner  who  is  creditor* 
of  the  firm,  is  entitled  to  a  preference  on  the  partnership  property 
over  the  creditors  of  his  partners  individually? 

Partnership,  as  defined  by  our  Code,  as  a  synallagmatic  and  com- 
mutative contract  made  between  two  or  more  persons,  for  the  mutual 
participation  in  the  profits  which  may  accrue  from  property,  credit, 
skill  or  industry,  furnished  in  determinate  proportions  by  the  parties. 
See  the  Louisiana  Code,  art.  2,  772.  According  to  a  definition  given 
by  Oow,  a  late  writer  on  the  subject,  in  pursuance  of  the  rules  which 
govern  it  in  England,  it  is  said  to  be  ^<  a  voluntary  contract  between 
two  or  more  persons,  for  joining  together  their  money,  goods,  labor' 
and  skilly  or  either,  or  all  of  them,  upon  an  agreement  that  the  gain' 
or  loss  shall  be  divided  proportionally  between  them;  and-  having' 
for  its  object  the  advancement  and  protection  of  fair  and  open  trade.'' 
See  his  Treatise,  p.  2. 

This  last  is  a  definition  of  a  commercial  partnership;  which,  accord- 
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ing  to  the  Louisiana  Code,  is  formed  for  the  purchase  of  any  perso- 
nal property,  and  the  sale  thereof,  &c.     See  art  2, 796. 

It  is  true,  that  a  community  of  property  does  not  of  itself  create  a 
partnership,  however  that  property  may  be  acquired,  &c.  See  the 
art  2, 777,  cited  by  appellant's  counsel.  But  when  personal  property 
is  acquired  Jointly  by  two  or  more  persons,  for  the  express  purpose 
of  being  sold  on  joint  account,  with  a  view  to  gain,  it  appears  to  us 
that  a  partnership  is  created  in  relation  thereto,  and  that  the  rights 
and  claims  of  the  parties  must  be  regulated  agreeably  to  rules  apper- 
taining to  such  contracts. 

The  owners  of  property  held  in  partnership,  have  not  separately  a 
particular  interest  in  distinct  portions  of  the  common  stock,  but  pos- 
sess it  each  as  proprietor  of  his  undivided  portion,  and  of  the  whole: 
or,  as  expressed  by  writers  on  the  common  law  of  England,  in 
ancient  Norman  dialect,  each  partner  is  possessed  per  my  et  per  tout. 
See  Gow's  Treatise  on  the  Law  of  Partnership,  49.  Creditors  of  a 
partnership  have,  according  to  law,  a  preference  allowed  them,  on 
the  joint  property  of  the  concern,  over  creditors  of  the  individaal 
partners,  in  payment  of  debts.     Same  author,  317. 

A  partner  may  be  a  creditor  of  the  partnership  for  the  sums  which 
he  has  discharged  for  the  common  benefit,  &c.    See  Code,  art  2,835. 

In  the  present  case  it  is  shown,  that  Cohen  &  Nisbet  paid  for  the 
merchandise  out  of  their  own  funds,  which  was  purchased  jointly  for 
them  and  the  defendants  in  the  attachment,  and  thereby  became 
creditors  of  the  partnership  to  that  amount;  and  in  relation  to  the 
joint  stock,  must  be  considered  in  the  same  situation  with  any  other 
creditors  of  the  partnership,  and  have  a  claim  on  its  funds  in  prefe- 
rence to  creditors  of  the  partners  inidvidually.  Consequently  they 
are  to  be  preferred  to  the  plaintiffs,  who  are  creditors  of  Hood  &  Co. 
alone.  And  as  the  evidence  shows  that  nothing  will  remain  of  the 
common  stock  after  payment  of  partnership  debts,  the  judgment  of 
^  the  parish  court  is  correct  in  adjudging  the  fund  in  the  hands  of  the 
*  garnishees  to  the  intervening  party. 

In  pursuance  of  the  expressions  of  our  attachment  law,  which  are 
very  general,  the  apparent  right  of  the  defendants  to  the  property 
seized  was,  perhaps,  sufficient  to  support  the  writ,  and  bring  the 
debtor  before  the  court,  and  judgment  was  properly  rendered  against 
them.  After  judgment  their  rights  to  the  undivided  stock  might 
have  been  sold  under  execution;  and  the  purchaser  would  then  as- 
sume the  situation  of  the  partners,  whose  interest  was  thus  sold,  so 
far  as  to  be  entitled  to  any  surplus  that  might  remain  to  them  on  a 
final  settlement  and  account,  rendered  at  the  instance  of  such  purcha- 
ser at  sheriff's  sale.  But  in  the  present  case,  the  evidence  taken  in 
consequence  of  the  intervention  of  the  copartners,  fully  establishes 
the  dtate*of  accounts  between  them  and  the  defendants,  as  assumed 
by  the  court  below  in  its  final  judgment,  which  we  believe  to  be  legal 
and  equitable. 
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It  is>  therefore^  ordered^  adjudged  and  decreed,  thai  tbie  judgmsntt 
of  the  parish  court  be  affirmed,  with  costs* 
Watia  and  Lobdell^  for  the  plaintifis. 
Streupbridge^  for  the  defendants. 


Henry  ».  Hyde  et  al.    V,  N.  S.  633. 

A  father  who  is  oot  indehted^jDay  paifihiae  proper^  far  his  child,  and  in  iti  name,  and 

lobMqnent  creditora  cannot  attack  the  act  as  fraadulent 

FIRST  District. 

Martin,  J.,  delivered  the  opinioo;of  ihe.couct. 

The  plaintiff  obtained  an  injunction  to  prevent  the  sale  of  a  lot  of 
hers,  under  di  fieri  facias  against  her  father.  The  defendants  refused  her 
application  on  averment  that  the  lot  is  her  fatheHsandnot  hers^^that 
the  deed  under  which  she  claims,  was  made  infrandbf  his  creditors — 
that  she  was  a  minor  at  its-date,  and  could  not- acquire  property. 

There  was  averdibt  f6r  the  plaintiff,  which  the  defendflnts  unsuc*^ 
cessfully  attempted  to  set  asid^.  The  injonctiOu  wasmad^  perpetual,^ 
and  the  defendants  appealed. 

The  defendants  having  pleaded  fraud,  .were  bound  to  establish  it 
by  proof;  for  fraud  is  never  presumed.  Of  the  evidence  introduced, 
which  is  all  testimonial,  the  jury  were  the  proper  judges;  and  the 
inferior  court  has  approved  their*  verdich-  Indeed,  we  cannot  see 
how  it  could  have  been  otherwise. 

The  debt  of  the  plaintiff,  on  which  judgment  was  obtained  in  this 
court,  in  July,  1825,  4  N.  S.  51,  is  posterior  in  its  creation  to  the  date 
of  the  deed;  which  is  a  notarial  one,  and  is  not  alleged  to  be  ante- 
dated. So. tl\aXjt^Q.e3 notappf ax.  th»t,.a^  .tbikt^tiaiQ,JLuDe3. Henry 
had  any' creditor  to  defraud. 

If  he  owed  no  debts,  and  de-non^appartntibua  andnon  existenii' 
busj  eadem  eai  lexy  he  might  well  purchase  property  for  his  minor 
child,  in  her  name. 

«  T^  piiiAiiA?9.meve,n9V«c.  tl^  Uih^fivWVfi^^^  If4h^4fieda!W8 
fraudulent  and  void,  it  passed  no  property  frqm^b^^^fmndou.  Ifiitfafti 
father  acquired  any  right  by  furnishing  the  price,  he  or  his  creditor 
must  exercise  it  directly,  by  an  action.  In  Richards  v.  Wallace  ei  al., 
3  N.  S.  338.  we  held,  that  if  the  sale  to  the  plaintiff  was  fraudulent, 
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suit  should  have  been  brought  to  set  it  aside.  The  sale  could  not 
be  treated  by  the  defendants  as  a  nullity,  and  the  property  sold  as  if 
no  alienation  had  taken  place. 

The  only  circumstance,  which  might  be  of  any  weight,  in  proving 
the  fraud,  is,  that  the  price  of  the  premises  was  paid  by  the  father; 
but  of  what  weight  can  it  be,  when  there  is  not  the  least  tittle  of  evi- 
dence that  he  owed  a  farthing  at  the  date  of  the  deed,  which  is 
attacked  as  fraudulent. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 
.  Presiorij  for  the  plaintiff. 

Locket t J  for  the  defendants. 


Johnson  v.  Field.     V,  N.  S.  635. 

SECOND  District. 

If  a  suit  be  brought  to  recover  slaves  which  are  named  in  the 
petition  of  the  plaintiff,  and  the  defendant  admits  that  he  is  in  pos- 
session of  slaves  as  designated  in  the  petition,  it  is  prima  jacie 
evidence  the  slaves  sued  for,  and  possessed,  are  the  same. 


Zachaiie  t^.  The  Orleans  Insurance  Company. 

V,  N.  S.  637. 

FIRST  District 

Insurers  are  responsible  until  the  vessel  is  mooted  in  good  safety 
at  the  port  of  discharge. 
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Patin  V.  Poydras's  Executors.     V,  N.  S.  639, 

FOURTH  District. 

Decidedy  when  the  counsel  who  had  the  principal  charge  of  the 
cause,  and  on  whom  plaintiff  placed  his  greatest  reliance  was  unable 
to  attend  from  illness,  that  this  was  a  good  reason  for  postponing  the 
trial.  The  contrary  doctrine  would  lead  to  the  most  intolerable 
hardships. 


Applegate  et  al.  v.  Morgan  et  al.     Y,  N.  S.  643. 

Plaintiff  cannot  take  a  nonanit  afVer  general  TerdicL 

THIRD  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  before  the  court  on  an  assignment  of  errors,  appa 
rent  on  the  face  of  the  record.  *  In  the  court  below  the  cause  was 
submitted  to  a  jury,  who  found  a  general  yerdict  for  the  defendants, 
and  after  this  verdict  was  returned  into  court,  the  plaintiffs,  by  their 
counsel,  moved  for  a  judgment  of  nonsuit,  which  was  allowed  by 
the  judge  a  quo;  and  firom  this  judgment  the  defendants  appealed. 

The  error  alleged,  is  the  illegality  of  a  nonsuit,  or  discontinuance 
of  their  action  by  the  plaintiffs,  after  a  general  verdict  found  in  favor 
of  the  defendants.  That  plaintiffs  have  not  such  control  over  their 
suits  as  to  discontinue  or  claim  the  benefit  of  nonsuit  after  general 
verdicts,  is  a  principle  settled  and  established  by  the  decision  of  the 
case  cited  by  the  counsel  for  the  appellants,  from  7  Martin^  490. 
And  the  doctrine  therein  recognisea  has  not  been  altered  by  the 
Code  of  Practice. 

It  is  true  that  the  article  491  of  this  work  authorises  a  plaintiff  to 
discontinue  his  suit  at  any  stage  before  judgment;  but  this  provision 
of  law  relates  solely  to  trials  before  the  court,  without  the  interven- 
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tion  of  a  jury.  The  article  of  that  Code,  which  governs  the  preseDt  case, 
is  532,  and  relates  to  a  trial  before  a  jury;  wherein  it  is  declared  that 
a  plaintiff  is  at  liberty,  on  paying  costs,  to  discontinue  his  suit  before 
the  jury  retire  to  consider  of  their  verdict — but  if  a  verdict  be  ren- 
dered, it  shall  be  binding,  &c. 

In  the  present  case,  it  does  not  appear  that  any  motion  was  made 
for  a  discontinuance  or  nonsuit  before  the  jury  hietd  withdrawn,  and 
returned  into  court  with  their  verdict. 

It  is  therefore  ordered,  adjudged  and  decreed^  that  the'jodgmeotof 
the  district  court  be  avoided,  reversed  and  anauUedy  and  prooeedn 
ing  here  to  give  such  ju<%meni  as,  in  our  opinion,  ought  to  have 
been  given  in  the  court  below,  it  is  ordered,  adjudged  and  decreed^ 
that  final  judgment  be  entered  for  the  defendants  and  aj^peliatits» 
with  costs  in  both  courts. 

Duncariy  for  the  plaintiffs. 

Saunders,  for  the  defendants. 


Saunders  v.  iDgram.     Y,  N.  S.  644. 

The  parish  ooart*  has  jurisdiction  of  a  claim  for  300  dollars,  and  maj  give  jvdgmeDt 

Ibr  that  sum  and  interest  from  judicial  demand. 
And  of  such  case  the  Supreme  Court  has  jurisdiction. 

THIRD  District 

MATSMVfSf,  J,,  delivered  the  opioion.of  the.  court. 

This  case  is  somewhat. peculiarly  situated.  The.  suit  was  com* 
menced  in  the  parish  court  of  East  Feliciana, ^adjudgment  being 
there  rendered,  in  favor  of  the  defendant,  the  plaintiff  appealed. to 
the  district  court,  wherein  judgmeiit  by  default,  w.a&  given  i  against 
the  defendant,  and.  afterwards  made,  final;  from,  which  he,  appealed, 
to  this  court. 

The  sum  of  300  dollais.  is  claimed  .by,  the  pietitiouQC,,W(ith  interest 
&&9  and  judgment  .was.rendered.for.  tbat.Amounj^witb.interest^ia.tbe 
district  court 

The  appellee  moves. to..di8misa the  preseal.  appeal^  in.conaeqyiieiice 
of.  having  come,  iudirectly,  from»  ai  parish,  cmirt,  tbei  jurisdicUoJau  oC 
which  does  not  extend  to.aaamountfSuffi€ient,to,authocisBahap|p(eal 
lb  the  Supreme  court:  because  the  maximum  of  jurisdiction  ol  the 
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former,  as  enacted  by  law,  does  not  equal  the  minimum,  granted  by 
the  constitution  to  the  latter. 

According  to  law,  the  jurisdiction  of  parish  courts  throughout  the 
state,  is  limited  to  personal  actions,  where  the  matter  in  dispute  shall 
not  exceed  300  dollars;  subject  to  an  appeal  to  the  district  courts, 
above  the  sum  of  100  dollars,  exclusive  of  costs,  &c.  See  2  Mart 
Dig*  222,  sect.  1,19.  Appeals  of  this  sort  are  to  be  prosecuted  accord- 
ing to  the  rules  which  are  applicable  to  those  which  might  have  been 
taken  from  the  inferior  courts  of  the  late  territorial  government,  to 
to  the  superior  court,  as  provided  for  by  the  act  of  1807.  See  1  Mart. 
Dig.  436,  sect.  2,  20. 

The  jurisdiction  of  the  Supreme  Court,  as  organised  by  the  constitu- 
tion and  laws  of  the  state,  is  limited  to  civil  cases,  when  the  matter 
in  dispute  exceeds  the  sum  of  300  dollars.  From  these  provisions  of 
law,  it  appears  to  be  almost  a  self-evident  proposition,  that  the  juris- 
diction of  the  parish  courts,  and  that  of  the  Supreme  Court,  could  never 
coincide;  the  one  cannot  descend,  nor  the  other  rise,  so  as  to  meet. 
But  subsequently  to  these  laws,  our  Code  of  Practice  hiis  received 
the  sanction  of  legislative  authority  and  been  promulgated,  so  as  to 
govern  the  proceedings  in  the  present  case.  The  1st  article  of  this 
Code  provides,  that  when  the  jurisdiction  of  the  judge  before  whom 
a  suit  is  brought,  is  limited  to  a  certain  sum,  the  question  of  jurisdic- 
tion must  be  decided  by  the  amount  claimed,  and  not  by  the  sum 
actually  due,  not  including,  however,  the  interest  of  the  costs  which 
have  been  subsequently  incurred. 

It  is  believed  that  in  pursuance  of  a  correct  interpretation  of  this 
act,  a  parish  court  may,  in  a  case  where  300  dollars  are  claimed,  give 
judgment  for  that  amount,  and  interest  from  the  judicial  demand;  the 
jurisdiction  of  the  court,  being  thus  far  extended  by  the  provisions  of 
the  Code,  authorises  a  judgment,  in  truth,  for  more  than  300  dollars. 

No  appeal  can  be  taken  directly  to  the  Supreme  Court,  from  a  judg- 
ment rendered  in  any  of  the  parish  courts  of  the  state,  except  that 
of  New  Orleans.  But  when  the  cause  regularly  passes  by  appeal, 
through  a  district  court,  to  the  superior  courf(  and  the  matter  iu  dis- 
pute amounts  to  more  than  300  dollars,  as  it  does  in  the  present  case, 
by  the  addition  of  legal  interest,  we  are  of  opinion  that  the  last  ap- 
peal ought  to  be  sustained. 

An  appeal  from  a  parish,  to  a  district  court,  authorises  an  exami- 
nation of  the  case  de  novo,  and  either  party  to  the  suit  may,  by  leave 
of  the  court,  amend  his  pleadinirs,  so  as  to  bring  the  merits  fairly 
before  the  appellate  tribunal.  If  no  amendments  be  made  to  the 
pleadings,  the  trial  is  to  proceed  on  them  as  they  have  been  made  in 
the  court  of  the  first  instance,  and  transmitted  on  the  record.  The 
only  addition  required,  is  an  answer  by  the  appellee,  that  there  is  no 
error  in  the  proceeding  of  the  inferior  court,  new  evidence  may  be 
given  in  the  cause,  and  so  far,  it  is  a  trial  de  novo,  bpth  according  to 
the  act  of  1807,  and  the  59s  art.  of  the  Code  of  Practice;  but  as  no 
new  answer  is  required  from  the  defendant,  (which^if  he  be  appel- 
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lant  in  the  higher  court,  would  be  absard)  the  only  additional  pleading 
absolutely  directed,  is  the  answer,  that  there  is  no  error,  &c  When 
the  appellee  does  not  appear,  and  plead  as  directed  by  law,  the  appel- 
lant is  at  liberty  to  proceed  esc  par ie^  and  have  his  cause  heard;  and 
such  judgment  must  be  given  by  the  court,  as  the  nature  of  the  case 
may  require.  No  judgment,  by  default,  is  contemplated  by  the  law; 
and  such  a  proceeding,  appears  to  us  to  be  absuid,  when  a  full  an- 
swer to  the  plaintiff's  petition  and  claim,  goes  upon  the  record  from 
the  court  below*  as  it  did  in  the  present  case. 

The  appellant  in  the  district  court,  after  the  delay  allowed  to  the 
appellee,  to  plead  that  there  was  no  error,  &c.  might  have  required 
the  court  to  proceed  ex  partCy  and  give  judgment. 

The  steps  taken  in  the  cause  appear  not  to  have  amounted  to  any 
thing  more,  except  the  error  in  granting  a  judgment  by  default.  But 
as  this  error  may  have  had  an  improper  influence  on  the  subse- 
quent proceedings,  it  is  believed  that  the  justice  of  the  case  requires, 
diat  it  should  be  remanded  to  the  district  court,  for  a  new  trial. 

It  is^  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  reversed  and  annulled:  and  it  is  fur- 
ther ordered,  &c.,  that  the  cause  be  sent  back  to  said  court,  to  bo 
again  tried;  and  that  the  appellee  pay  the  costs  of  this  appeal,  &c. 

fl^aUs  and  LobdeUy  for  the  plaintiff 

Predion,  for  the  defendant. 


Lewis  %  DecQux.    V^  N.  S.  649. 

FOURTH  District. 

A  party  interrogated  on  facts  and  articles,  is  not  compelled  to 
answer  oategoricaSy,  if  he  swears  that  his  memory  will  not  peimit 
him  to  do  so^ 
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Babcock  v.  Fenniman*    Y,  N.  S.  65L 

Minora  in  tnde  are  aot  boniid  by  oonlnoU  in  trade,  udIom  thej  be  emamnpated. 
Marria^  in  the  state  of  Mieeweippi,  doee  not  ptxKlooe  enaneipation,  nor  makh  a  promiae 
biodiog,  thopfh  the  promitee  alM>iild  be  of  tbia  atato. 

FIRST  District- 

MAETiKy  3. J  delivered  the  opinion  of  the  court. 

The  defendant,  sued  for  goods  sold  and  delivered,  has  relied  chiefly 
on  the  plea  of  infancy — there  was  judgment  against  him,  and  he 
appealed. 

The  record  shows,  that  it  was  proved  the  defendant  was  bom  in 
the  state  of  Massachusetts,  in  June,  1805,  and  in  December,  1894, 
being  then  a  resident  of  the  state  of  Mississippi,  he  ordered  the  goods, 
the  payment  for  which  is  now  claimed,  to  be  sent  him,  his  letter 
bearing  date  from  Pinkneyville,  M.  T.  November,  1324;  and  they 
were  accordingly  sent.  By  letters,  dated  at  the  same  place,  October 
6, 1835,  and  April,  1826,  he  promised  payment  He  was  married  in 
December,  1825.  From  November,  1824,  to  his  majority,  in  June, 
1826,  the  defendant  traded  as  a  merchant  in  Pinkneyville.  It  is  in 
evidence,  that  the  common  law  of  England  prevails  in  the  state  of 
Mississippi,  and  that  according  to  it,  the  age  of  majority  is  twenty- 
one,  and  minors  can  not  bind  themselves  legally,  by  their  contracts 
for  the  purchase  of  goods  to  trade  with.  Emancipation  is  there 
unknown. 

It  does  not  appear  that  the  defendant  was  ever  in  this  state,  but  the 
plaintiff's  counsel  contends,  that  the  circumstance  that  the  gooda 
having  been  sent,  at  the  defendant's  request,  from  the  plaintiff's  store, 
in  New  Orleans,  constitutes  a  sale  in  this  state. 
/  2.  That  minors  in  trade,  may  bind  themselves  for  goods,  even 
when  they  are  not  emancipated.  . 

3.  That  if  emancipation  be  necessary,  the  defendant  having  been 
married  in  December,  1325,  was  thereby  emancipated,  and  his  poste- 
rior promise  in  April,  1896,  is  binding  on  him. 

1.  It  is  unnecessary  for  the  defence  of  this  case,  to  examine  the 
first  proposition.    It  may  be  taken  iLs  admitted. 

2.  Our  Civil  Code  does  not  recognise  any  binding  power  in  the 
contracts  of  minors  engaged  in  trade>  except  after  their  emancipa- 
tion. Art.  379, 1775, 1778,  1867  a^d  2222.  It  would  be  absurd  to 
iaiagine,  that  minors  of  any  age,  under  twenty-one,  should  be  bound 
by  mercantile  contracts:  The  law  does  not  withhold  the  protection 
it  owes  to  persons  of  tender  age,  till  they  have  reached  their  eighteenth 
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year,  and  in  the  judgment  of  their  father,  or  a  family  meeting,  or  the 
case  of  an  orphan,  the  individual  has,  by  emancipation,  been  declared 
to  possess  sufficient  discretion,  to  be  trusted  vith  the  management  of 
mercantile  concerns. 

In  this  case,  at  the  time  the  plaintiff  parted  with  his  goods,  the  ven- 
dee had  reached  his  twentieth  year,  but  he  had  not  been  emancipa* 
ted.    Under  the  laws  of  this  state  he  was  not  legally  bound. 

3.  It  is  true,  in  April,  1826,  he  had  been  married  and  promised  to 
pay  for  the  goods.  .  Had  the  marriage  taken  place  in  this  state  and 
the  promise,  then  perhaps,  the  marriage  working  emancipation,  the 
promise  would  have  been  binding.  It  is,  however,  in  the  state  of 
Mississippi,  the  domicil  of  the  defendant.  There  marriage  has  no 
effect  in  removing  the  disabilities  of  infants,  in  contracts  like  the  pre^ 
sent:  as  this  promise  was  invalid  in  the  state  of  Mississippi,  the  cir- 
cumstance of  the  promisee  being  a  citizen  of  this  state,  can  not  give 
it  validity. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  there 
be  judgment  for  the  defendant,  with  costs  in  both  courts. 

Smithj  for  the  plaintiff. 

Hoffman,  for  the  defendant 


Donaldson  et  ah  v.  Dorsey's  Syndics.     V,  N.  S.  654. 

« 

ttiDots  are  not-  bound  Ky  a  sale  of  their  property  made  under  judicial  prooeedingi  to 

which  tbejr  were  not  parties.* 

FIRST  District 

Martik,  J.,  delivered  the  opinion  of  the  court. 
The  plaintiffs,  children  and  heirs  of  C.  Van  Pradelles,  state  that 
their  said  mother  having  sailed  in  a  vessel  which  had  not  been  heard 

*  As  the  preient  section  of  this  coni|nktion  Is  i^oihg  to  press,  the  13th  volume  of  the 
Louisiana  Reports  lias  made  its  appearance.  In  the  May  Term  of  thb  year  (1839)  the 
case  of  Lalanne's  Heirs  o.  Moreau*  p.  431,  was  decided,  (the  oourt  then  consistbf  of 
Maetin,  PiHftas  AocLPHE  RosT,  and  Gbosob  Euens,  Justices.) 

RosT,  J.,  delivering  the  opinion  of  the  Court,  said;<^tn  Uiis  opinion  the  court  apply  to 
tliQ  case  of  minor  heirs,  and  re^iffirm  earnestly,  the  doetrineof  Michel's  Heirs  v.  Michelle 
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of  since  1813,  they  were  put  into  prorisional  possession  of  her  estate. 
4  N.  S,  506.  That  the  defendants'  insolvent,  before  his  failure  had 
possessed  himself  of  a  house,  part  of  the  estate  of  the  plaintiffs 
mother,  which  he  refused  to  surrender;  and  the  defendants  have 
possessed  themselves  of  said  house,  as  part  of  the  estate  surrendered 
to  them.  The  petition  concludes  with  a  prayer,  that  the  defendants 
may  be  decreed  to  abandon  the  premises  to  the  plaintiffs. 
In  a  supplemental  petition,  the  plaintiffs  stated,  their  mother  made 

Curator  et  al^  11  Ltm,  Rep,  149,  that  **when  there  is  a  formal  decree  of  the  court  of 
probates  recognising  the  necessity  of  the  sale  for  the  payment  of  the  debts,  and  preceded 
by  an  opportunity  on  the  part  of  the  attorney  for  absent  heirs  (by  notification  to  him  of 
the  petition  of  the  curator)  to  show  that,  in  fact,  no  such  necessity  existed,  the  purchaser 
is  not  bound — ^to  look  beyond  this.**  The  court  further  declare,  that  sales  directed  or 
authorised  by  the  court  of  probates  are  judicial  sales  to  all  intents,  and  the  purchaser  is 
protected  by  the  decree  ordering^  them.  That  **the  necessity  and  wisdom  of  such  a  rule 
of  property  has  long  been  felt  and  acknowledged  by  the  most  important  States  of  thii 
Union—that  their  courts  all  maintain  that  a  purchaser  under  the  decree  of  the  orphans* 
oonrt  is  bound  to  look  to  the  jurisdiction,  but  that  the  truth  of  the  record  concerning 
niBtlers  within  that  jurisdiction  cannot  be  disputed.**  The  learned  /udge  prooeeds  to 
show,  that  the  rigor  of  the  Spanish  system  (whereby  the  act  of  the  judge  in  cases  of 
this  kind,  was  a  mere  authorisation  given  to  the  tutor  to  sell  the  minor's  property  upon 
an  ex  parte  statement,  made  by  him  and  taken  fi>r  true,  and  where  a  contestatio  litU 
was  impossible  to  arise,  but  four  years  were  allowed  the  minor  after  majority  to  conteit 
the  sale)  Is  by  no  means  applicable  to  our  reibrmed  system,  wherein  are  provided,  frnilj 
meetings,  (first  introduced  in  1808,)  without  whose  advice  no  alienation  can  take  plaoe^ 
and  an  under-tutor,  in  all  cases  of  tutorsliip,  bound  to  attend  all  family  meetings,  and, 
in  case  he  disapprove,  bound  to  raise  a  eenUeiatio  UHe  with  the  tutor;  and  the  redress  of 
an  appeal  remains  for  either  party  if  dissatisfied  with  the  judge*s  decree.  All  these  pro. 
▼isions  by  legislative  enactment  have  given  greater  security,  than  existed  in  the  Spanish 
codes,  to  minors  of  Louisiana,  that  their  property  shall  not  be  alienated  without  neoe^ 
aity,  and  to  the  decrees  of  courts  under  which  many  titles  grow  up,  they  have  given 
greater  force;  in  fine,  have  virtually  repealed  the  former  laws. 

The  informalities  complained  of  by  the  petitioners  in  the  present  case  were,  it  is  true, 
all  prior  to  or  accompanying  the  decree  for  the  sale,  such  as  the  want  of  the  three  days* 
notice  to  the  members  of  the  family  meeting  previous  to  their  assembling,  the  omission 
of  the  under-tutor  and  curator  ad  lUet  to  take  the  requisite  oath  until  eleven  days  after 
the  family  meeting,  and  of  the  tutor  to  give  any  surety  before  the  order  to  sell  and  sale; 
finally,  that  the  order  fi>r  appraisers  left  their  names  in  blank.  However,  two  persons 
were  aflerwards  appointed  who  made  the  appraisement  according  to  law,  and  their  oath 
ma  well  as  tho  appraisement  arcof  record.  The  court  say  that;  under  these  circumstances, 
all  the  substantial  requisites  were  complied  with;  the  blank  was  a  mere  clerical  omission 
which  might  be  supplied  nunc  pro  tune^  and  which  the  Supreme  Court  itself  might 
■apply  even  on  the  trial,  inasmueh  as  the  appointment  of  appraisers  formed  no  essential 
part  of  the  order  of  sale,  but  might  be  the  subject  of^a  subsequent  order.  It  Is  not  to  be 
disguised  that  the  spirit  of  this  deeision  would  lead  to  an  entire  revolution  in  that  solemn 
and  compact  jurisprudence  relative  to  minors,  to  which  the  ease  of  Chesnean*s  Heirs  «• 
Sadler  lumishes  the  key,  and  of  which  the  texts  of  Justinian  and  the  articles  1863  and 
32S8  of  the  Louisiana  Code  form  the  bulwarks. 

Vol.  III.— 59 
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a  simulated  sale  of  said  house  to  Johnson;  that  West  styling  hiouelf 
the  agent  of  the  plaintiffs'  aunts,  executrixes  of  the  plaintiffs'  mother, 
brought  a  suit  against  Doraey,  the  defendants'  insolvent,  the  curator 
of  Johnson,  in  which  the  sale  to  Johnson  was  declared  a  simulated 
one,  and  without  consideration,  and  it  was  ordered  to  be  sold;  that 
the  proceedings  in  said  suit  are  void  as  against  the  plaintifis;  and 
they  pray  that  so  much  thereof,  as  decrees  the  sale  of  the  house,  be 
dieclared  null  and  void. 

The  general  issue  was  pleaded;  there  was  judgment,  as  in  case  of 
nonsuit:  and  the  plaintiff  appealed. 

The  record  shows  the  plaintiffs'  mother  became  the  owner  of  the 
premises  by  purchase;  that  the  plaintiffs  have  been  sent  into  provi- 
sional possession  of  her  estate,  as  her  heirs  apparent;  that  she  made, 
for  reasons  which  do  not  appear,  a  simulated  sale  of  them  to  Johnson, 
who  did  not  pay  any  thing.  Therefore  the  simulation  appears  from 
l}ie  best  possible  evidence  against  the  defendant,  his  own  oath  re- 
Qeived  as  evidence  without  opposition. 

He  acquired  no  title  by  a  sale  made  under  a  judgment,  to  which 
nieither  the  plaintiQs  nor  their  mother  were  parties^ 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  annulled,  avoided  and  reversed;  and  that  the  plaintiff  recover 
tha  premises  from  the  defendants;  and  that  the  cause  be  remanded, 
iKith  instructions  to  the  judge  to  inquire  into  the  value  of  the  im- 
pvovements.  naade  by  the  defendants,  and  the  amount  of  rent  dae: 
and  it  is  further  ordered,  that  the  appellees  pay  the  costs  of  this  ap^ 
peaL 

iW^CaM,  for  the  plainti A. 

Hennen^  for  the  aefendants. 


Dicks  et  al  v.  Barton.    V,  N.  S.  657- 

Thtt  endonee  nwd  not  gife  notice  to  Um  nmker  of  the  traneler  of  tiie  nole  on  whioh  i«it 

lebnNight. 
After  e  oanee  ie  arfoed,  no  mo^^  can  be  made  to  haiten  jndlgaieot  until  tlw  tune  pvm 

by  law  ibr  rendering  it  hu  eUpeed. 
44ler  a  motion  ibr  a  new  trial  ii  overroledi  the  oout  may  proceed  at  once  to  gite  fini 

THIRD  District 
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PoBTER,  J.,  dcliyercd  the  opinion  of  the  court. 

The  record  in  this  case,  not  being  certified  in  such  a  manner,  as  to 
enable  us  to  examine  the  cause  on  its  merits,  our  attention  is  confined 
to  the  bins  of  exceptions. 

The  first  was  taken  to  the  judge's  overruling  several  exceptions 
contained  in  the  defendant's  answer. 

One  of  these  exceptions  is,  that  the  copy  of  the  petition  served  on 
the  defendant,  did  not  correspond  with  the  original.  The  particular 
variance  is  not  set  out.  We  have  Collated  them,  and  can  find  no 
difference,  except  that  in  the  document  filed  with  the  answer,  the  en- 
dorsements on  the  back  of  the  note  annexed  to  the  petition,  are  not 
copied.  Admitting,  however,  there  are  others,  there  is  not  evidence 
before  us  to  enable  us  to  say  that  the  judge  erred.  The  sheriff  *s  te- 
tnm  states,  that  he  served  a  copy  of  the  petition  on  the  defendant. 
There  is  no  proof  that  the  copy  which  the  defendant  has  annexed  to 
his  answer,  is  that  which  was  served  on  him;  conseqitently,  the 
sheriff's  return  must  be  received  as  true.    Code  of  Practice,  no.  275. 

The  second  exception  is,  that  the  petition  did  not  contain  an  aver- 
ment, that  notice  or  the  transfer,  of  the  note  sued  on,  to  the  plaintiff, 
wais  ever  given  to  the  defendant.  ITiere  was  no  necessity  for  the 
petition  containing  such  an  averment,  as,  whether  the  defendant  had 
notice  of  it,  or  not,  he  was  responsible  to  the  endorsee. 

The  third  exception,  as  it  is  called,  went  to  the  merits,  and  as  the 
evidence  does  not  come  up,  its  correctness  cannot  be  gone  into  here. 

The  second  bill  of  exceptions  is  of  a  very  novel  innd.  It  stated 
that,  after  the  evidence  was  gone  through,  the  defendant  moved  for 
judgment  in  his  favor;  and  that,  notwithstanding  that  motion,  the 
court  gave  judgment  the  next  morning  for  the  plaintiff,  without 
overruling  the  motion.  This  is  gravely  excepted  to  as  illegal,  unjust, 
and  irregular. 

It  is  extraordinary,  that  counsel  should  deem  it  their  duty,  to  plac6 
such  matter  before  this  court,  for  its  examination.  There  could  be 
no  such  thing  as  a  motion,  technically  speaking,  for  the  judge  to  give 
judgment  for  one  party  or  the  other.  After  the  evidence  was  gohe 
through,  and  no  argument  offered,  the  case  was  with  the  court,  and 
out  of  the  reach  of  motions,  until  the  time  had  elapsed  within  which 
the  law  requires  judgment  to  be  pronounced.  And  if  such  a  motion 
could  have  been  made,  and  entered  on  the  minutes,  in  what  more 
effectual  manner  could  it  be  overruled,  than  by  giving  judgment  for 
the  plaintiff;  that  was,  beyond  a  doubt,  a  decision  on  the  motion, 
and  consequently,  it  could  not  be  a  ground  for  exception,  that  the 
motion  was  not  disposed  of. 

The  next  two  bills  of  exceptions  relate  to  the  time  at  which  the 
motion  for  a  new  trial  was  made,  and  the  alleged  impropriety  of  the 
court  hearing  argument  on  it,  before  the  party  who  made  it  was 
ready  to  go  into  the  discussion.  It  is  unnecessary  to  express  any 
opinion  on  these  points,  as  the  appellant  can  have  every  advantage 
in  discussing  the  case  here,  as  ii  it  had  been  regularly  listened  to 
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below.  It  would  be  doing  a  vain  thing  to  remand  the  cause  to  have 
the  motion  argued  in  the  inferior  court,  and  have  the  cause  ultimately 
returning  to  us  in  the  same  shape.  i 

The  alleged  grounds  for  a  new  trial  are  two.  One,  the  overruling 
the  exceptions  in  the  answer,  on  which  we  have  just  expressed  an 
opinion;  the  other,  that  though  the  plaintiff  proved  the  signature  of 
the  defendant,  and  an  interlineation  in  the  note  to  be  in  his  hand 
writing,  yet  that  he  did  not  offer  the  note  in  evidence.  It  is  difficult 
to  conceive  how  this  proof  was  obtained  in  open  court,  in  relation  to 
the  execution  of  the  note,  unless  it  was  offered  in  evidence.  We 
suppose  that  the  objection  means,  that  after  the  instrument  was 
proved,  the  plaintiff  neglected  to  formally  state,  that  he  then  offered 
It  in  evidence.  We  deem  it  unnecessary  to  adduce  any  argument,  to 
show  the  perfect  correctness  of  the  opinion  of  the  court  below,  in  uot 
considering  this  a  legal  ground  for  a  new  trial. 

The  plaintiff  has  pressed  on  us  the  propriety  of  affirming  the  judg- 
ment below  with  damages.  The  defence,  through  all  its  parts,  cer- 
tainly shows  that  delay  was  the  main  object.  But  there  is  a  difficulty 
.in  regard  to  the  regularity  of  the  proceedings  below,  though  not 
relied  on  by  the  defendant,  that  saves  him  from  the  penalty.  The 
judgment  was  rendered  the  26th — a  motion  for  a  new  trial  was  made 
the  same  day.  This  motion  was  argued  and  overruled  on  the 
27th,  and  judgment  signed  before  three  days  had  expired.  We  had 
doubted  whether  the  language  used  in  the  Qode  of  Practice,  did  not 
make  it  the  duty  of  the  court  to  wait  three  days  under  any  and  every 
circumstance,  before  judgment  was  sigped.  But  as  we  believe  the 
only  motive  for  giving  this  time,  was  to  allow  the  party  cast  to  move 
for  a  new  trial — no  error  was  committed  in  signing  judgment  as 
soon  as  the  motion  was  made  and  disposed  of.  The  same  principle 
was  decided  at  th^  last  term  of  the  western  district,  in  the  case  of 
Gardere  v.  Murray,  that  was  much  contested,  and  fully  discussed  by 
the  counsel  engaged  in  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  affirmed,  with  costs. 

Fierce,  for  the  plaintiff, 

PrestoUf  for  the  defendant 


April  term,  iss?.  7oi 


Gilman  v.  Horseley.    V,  N.  S.  6«1. 

Note  payable  to  A  B  oj  adminMiraUiT^  aatjioriees  a  luit  by  tlie  payee  in  his  own  name. 

A  final  judgment  in  a  siatcr  state,  authorises  the  plea  of  m  judicata  in  this. 

An  affidavit  asserting  a  belief  that  a  witness  is  material,  will  not  authorise  a  eontinuanoe. 

FIRST  District 

FoRTEH,  J.,  delfvered  fhe  opinion  of  thte  court. 

This  action  is  brought  on  a  judgment  rendered  in  the  Circuit  Goutt 
of  the  United  States,  for  the  district  of  Eetitucky.  The  plainiiff  styled 
himself  in  the  pleadings  of  that  suit,  adminislralor  of  the  estate  of 
Joseph  Gilman,  deceased.  And  the  obligation  on  which  the  action' 
tiras  instituted,  t(rtSl6  made  payable  to  the  plaintiff,  as  adttiinisttator 
of  Joseph  Gilman. 

First.  The  defendant  pleads  that  the  petitioner  is  not  th^  adminis- 
trator of  Joseph  Gilman,  as  he  pretends  and  alleges. 

Secondly.  That  there  is  no  such  record  as  that  set  forth  in  the 
petition. 

Thirdly.  That  if  there  be,  it  is  no  evidence  of  a  debt  due  by  the 
defendant,  because  it  shows  that  judgtnent  was  rendered  before 
citation. 

Fourthly.  That  Joseph  Gilman  was  indebted,  in  his  lifetime,  to 
the  defendant,  in  the  sum  of  1200  dollars,  which  he  is  enthled  to  set 
off  against  the  present  demand. 

I.  This  action  is  not  brought  by  the  plaintiff,  as  administrator,  nor 
was  it  necessary  for  him  to  do  so.  The  note  was  payable  to  himself: 
he  became  responsible  to  the  estate  he  represented,  by  taking  it  in 
his  own  name,  and  consequently  has  a  right  to  enforce  it.  The  words 
08  admini^irutory  aKf'merely  thdse  of  description vand  there  cannot 
be  a  doubt,  that  if  the  defendant  had  any  demand  against  the  peti- 
tioner, in  his  own  right,  he  might  plead  it  as  a  set-off  in  this  action*  - 
5  Mart.  202;  Ibid.  A%2\  2  N.  S.  27. 

II.  llie  record  is  duly  certified  under  the  act  of  congress^  and  ibsm 
18  not  the  least  foundation  for  this  plea. 

III.  The  record  does  not  show  that  judgment  was  tendered- befoie 
citation.  The  capias  ad  respondendum^  bears  date  the  6th  August, 
1824,  and  was  executed  on  the  6th  September,  of  that  year.  Tl^ 
jnd|ment  is  of  the  OcfeAbef  t«rtti  4bH6#4»^. 

IVi  Whether  the  alitnof  UOOdoHars  wus  dne  by^tfiftf  efksiklot 
Jdeeph  Gilman,  to  the  defendant,  could  not  be  examine^}  inf  thts^sitit,' 
bftdbee»^akeady^ecMedl»ythecircttitcourtof  Eetotufty.    The 
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note  on  which  the  action  was  instituted  contained  a  condition,  that  if 
the  defendant  should  legally  establish  that  he  had  paid  Joseph  Gil- 
man,  in  his  lifetime,  1200  dollars,  credit  was  to  be  given  for  that  sum. 
The  declaration  expressly  stated  that  this  condition  had  not  been 
complied  with,  and  that  therefore,  the  defendant  was  responsible  fpr 
the  whole  amount  of  the  note  sued  on.  Of  this  opinion  was  the 
court,  and  gave  judgmeiit  accordingly.  And  the  weight  and  antho- 
rity  of  this  judgment,  as  formitig  res  judicata^  between  the  parties 
on  this  point,  is  not  weakened  by  the  defendant  making  no  defence. 
If  there  was  no  investigation  of  his  rights  on  this  point,  it  was  his 
own  fault,  and  he  must  bear  the  consequences  of  his  neglect 

The  application  for  a  continuance,  on  the  affidavit  of  the  defendant 
and  R.  L.  Booker,  was  properly  overruled.  The  first  stated  the 
absence  and  materiality  of  witnesses,  in  relation  to  the  set-off  of 
1200  dollars,  which  had  already  been  decided  between  the  parties, 
and  could  not  be  re-examined  here.  The  second  was  too  vague:  it 
expresses  merely  the  belief  of  the  affiant. 

We  have  hesitated,  whether  the  judgment  of  the  court  below, 
should  not,  in  pursuance  of  the  prayer  of  the  appellee,  be  affirmed 
with  ten  per  cent,  damages:  but  as  the  defendant  may  have  thought 
he  was  entitled  to  the  continuance,  we  think  it  sufficient  to  order, 
adjudge  and  decree,  that  the  judgment  of  the  district  court  be  affirmed, 
with  costs. 

fVhiiiksej/f  for  the  plaintiff. 

MCakb  and  Byrnes^  for  the  defendant 


MiUer  v.  Reynolds  et  dL    Y,  N;  S.  665. 

Lftwi  tre  never  presnmed  to  have  a  retroepeetive  opention. 

Notet  taken  up  with  the  endoner's  name  in  tbem  are  pnumfaeU  evidence  of  paymeitt 
%f  the  maker. 

PARISH  Court  of  New  Orleans. 

PoRTSH>  J.,  delivered  the  opinion  of  the  court 

The  plaintitf  funii^ed  materials  to  Reynolds  for  building,  who 
used  then^  in  the  erection  of  a  house  for  Bermudez.  Reynolds  having 
fiuled  to  pay  for  them|  the  suit  was  brought  to  have  jud^nent  against 
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him,  and  to  obtain  an  order  of  seizure  of  any  money  that  might  be 
due  to  him  by  Bermudez.  The  latter  contested  the  action,  and 
obtained  judgment  in  his  favor  in  the  court  of  the  first  instance.  The 
plaintifi*  appealed. 

The  payment  of  the  amount  due  by  the  appellee  to  the  undertaker 
of  the  building  is  proved,  but  the  plaintiff  contends  these  payments 
were  made  in  anticipation,  and  therefore  void  against  the  furnisher  of 
the  materials. 

It  is  true  the  2744th  and  2745th  articles  of  the  new  Code  declare, 
that  persons  furnishing  materials  for  buildings,  may  cause  the  moneys 
due  to  the  undertaker  by  the  owner  to  be  seized;  and  that  the  pay- 
ment which  the  proprietor  may  have  made  in  anticipation  to  the 
undertaker,  are  considered  with  regard  to  workmen,  and  those  who 
furnish  materials,  as  not  having  been  made. 

But  this  contract  was  entered  into  before  the  enactment  of  these 
provisions  in  our  Code,  and  it  is  the  opinion  of  this  court,  that  the 
rights  of  the  parties  must  be  governed  by  the  law  in  force  at  the  time 
the  agreement  was  made.  It  is  a  sound  rule  of  construction,  never 
to  extend  laws  to  contracts  made  before  their  passage,  unless  the 
will  of  the  legislature,  that  they  should  be  so  extended,  is  clearly  and 
explicitly  declared.  In  the  present  case,  the  undertaker,  at  the  time 
he  bargained  for  the  building  of  the  house  with  the  defendant,  had  a 
right  to  get  his  money  paid  to  him  at  any  pieriod  before  the  credit 
which  he  gave  expired,  if  the  latter  chose.  Admitting  that  a  subse- 
quent law  might  vary  the  right,  which  we  doubt,  we  are  clear  it  can 
not,  unless  the  statute  expressly  directed  that  its  enactment  should 
apply  to  agreements  made  previous  to  its  passage.  See  the  case  of 
White  ei  a  I,  v.  Brown  et.  aL,  3.  N,  S.  17. 

This  opinion  renders  it  unnecessary  to  examine  the  bill  of  excep- 
tions, taken  to  the  introduction  of  the  original  contract  by  the  defen- 
dant, to  show  that  the  plaintiff  was  surety  for  Reynolds  in  the  con- 
tract for  building  the  house. 

And,  as  to  that  which  excepts  to  the  opinion  of  the  judge,  that  the 
notes  given  by  the  defendant  to  Reynolds,  with  proof  of  his  endorse- 
ment on  them,  were  evidence  of  payment  by  the  maker,  we  think  it 
untenable.  They  vrere  prima  facie  evidence  of  that  fact.  Starkie 
on  Evidence,  p.  4, 1089;  9  Serg.&  Rawle,  386. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed,  with  costs. 

Lockeitf  for  the  plaintiff. 

&ghersp  for  the  defendants. 
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Owens  V.  Mitchell.    ?,  N.  S.  6€7. 

CoUatenl  kindred  claiming  an  estate,  are  bound  to  sbow  the  lineal  hein  have  ceaaed  to 

exist. 

COURT  of  Probates  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  eotitt. 

The  plaintiff  demands  the  estate  of  Carrol;  allegiHlgr  that*  she  is 
his  sister,  and  believes  herself  to  be  the  only  heir.  This  was  denied 
h]r  the  defendants.  The  judge  of  probates  directed  the  estate  to  be 
provisionally  delivered  tb  her,  on  her  giving  security  to  account  with 
any  other  heirs  of  Carrol,  or  whoever  might  be  therein  concerned. 
The  defendant  appealed. 

The  testimony  shows,  that  Carrol  left  no  descendant,  and  that  the 
plaintiff  is  his  sister. 

We  are  of  opinion  this  does  not  snflSice.  Every  one  had  once  rsla- 
tioDS  in  the  ascending  line,  and  his  collateral  kindred  claiming,  the 
estate,  are  bonnd  to  show  that  the  lineal  heirs  have  ceased  to  exist 
Hooker *s  Heirs  v.  Tippet's,  12  Martin^  390. 

It  suflbses  to  deny  that  there  are  heirs  in  the  descending  Ime,  and 
this  being  a  negative  fact,  no  proof  need  be  given  of  it«  It  is  for  the 
adverse  paity  to  show  that  there  were  some;  and  then  their  death 
must  be  proved  by  the  claimants.  But  collaterals  must  always- 
prove  the  death  of  ascendants  by  evidence,  or  show  that  one  hundred 
years  have  elapsed  since  the  birth;  in  which  case  death  is  presunaed, 
md  not:  before. 

It  ia,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  annulled,  avoided  and  r^veHBed,  and  that 
the  defendant  have  iudgment  as  in  case  of  nonsuit,  and  that  the 
plaintiff  pay  costs  in  both  courts; 

Hoffmany  for  the  plaintiff. 

Presiorkj  for  the  defendant. 
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Patterson  v.  La  Farge.     Y,  N.  S.  669. 

An  aathorily  to  an  agent  to  compromiae  and  arbitrata,  doea  not  aothoriae  a  aobmiaaion 
to  amicable  compounders  with  a  renunciation  of  appeal 

FIRST  District. 

Porter  ,  J.,  delivered  the  opinion  of  the  court. 

This  action  is  brought  on  two  bills  of  exchange^  drawn  by  defen- 
dant's agent  in  favor  of  the  plaintiff,  in  pursuance  of  an  award  made 
in  France  by  arbitrators  chosen  by  them,  to  settle  the  affairs  of  the 
partnership,  of  which  the  parties  to  this  suit  are  members. 

The  petition  sets  out  the  partnership;  the  difficulties  that  had  arisen 
between  the  partners;  the  power  of  attorney  given  by  the  defendant 
to  an  agent  in  France, to  settle  the  affairs  of  the  firm;  the  substitution 
of  that  power  to  another;  his  submission  to  arbitration;  the  award  of 
the  arbitrators;  the  drawing  of  the  bills  in  conformity  with  the  award; 
the  refusal  of  defendant  to  accept  them;  and  concludes  with  an  alle- 
gation, that  the  defendant  had  therefore  become  liable  to  pay  the 
amount  of  the  bill,  with  damages,  interest  and  costs. 

The  answer  admits  the  partnership,  but  alleges  that  the  defen- 
dant had  advanced  all  the  capital  stock;  that  the  firm  had  sustained 
heavy  losses;  that  the  plaintiff  had  withdrawn  a  large  portipn  of  the 
capital;  that  the  balance  due  by  him  to  the  defendant,  was  153,324 
francs;  that  the  award  was  obtained  fraudulently,  and  was  null  and 
void;  and  that  all  the  other  allegations  in  the  petition  were  untrue. 

The  first,  and  one  of  the  most  important  questions  in  the  cause  is, 
whether  the  power  of  attorney,  given  by  the  defendants,  authorised 
the  submission  to  arbitrationt 

It  was  executed  in  New  York,  and  confers  in  the  usual  terms^ 
authority  on  the  agent  to  demand,  collect  and  sue  for,  by  all  lawful 
means  any  money  that  might  be  due  the  principal,  or  firm  of  La  Farge 
&  Patterson;  <^or  also  to  make,  or  cause  to  be  made,  a  dissolution  of  the 
firm  by  public  notice,  arbitration^  suit,  process,  or  otherwise,  howso- 
ever, according  to  the  laws  of  France." 

After  an  enumeration  of  various  other  powers,  not  necessary  to  be 
set  forth,  the  instrument  contains  another  clause,  confining  the  autho- 
rity in  the  attorney  in  fact,  to  sue  and  recover,  by  all  lawful  means 
from  William  D.  Patterson,  all  and  every  such  sum  of  money  as  may 
be  by  him  to  the  principal,  upon  settling  the  concerns,  affairs  and 
transactions  of  the  firm  of  La  Fai^  &  Patterson;  ''and  to  that  end,  to 
viewj  examine,  state,  settle,  adjust  and  balance  all  accounts,  to  com- 
pound, compromise,  arbitrate,  conclude  and  agree  all  differences." 
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The  defendant  insists,  this  authority  did  not  sanction^  nor  permit 
the  agent  to  confer  the  following  power  on  the  persons  chosen  to 
settle  the  affairs  of  the  partnership. 

^*  We,  the  undersigned,  dispense  the  arbitrators  with  the  necessity 
of  pursuing  the  forms  of  justice,  and  beg  of  them  to  pronounce  in  the 
last  resort  on  the  points  in  contestation,  as  amicable  compounders,  in 
the  dulay  of  two  months,  upon  the  memorials  which  will  be  submit- 
ted to  them  by  the  parties,  without  being  subject  to  the  forms  and 
delays  of  a  suit. 

''The  undersigned  renounce  an  appeal,  or  recourse  to  justice,  no 
matter  what  may  be  the  causes  or  motives,  even  for  that  of  nullity; 
and  in  case  they  cannot  agree,  they  are  authorised  to  name  a  third 
person,  whose  decision  will  be  sovereign  and  irrevocable." 

We  agree  in  opinion  with  the  defendant's  counsel,  that  in  making 
this  submission,  the  agent  estoeeded  his  powers.  There  was  no 
anthority  given  by  the  mandate,  to  d^eprive  the  defendant  of  the  pro- 
tection which  the  laws  of  the  place  where  it  was  to  be  executed, 
might  have  extended  to  him.  The  renunciation  is  of  a  most  extra- 
ordinary kind.  The  agent  abandoned  all  recourse  to  justice,  no 
matter  what  might  be  the  causes  or  motives:  so  that  if  there  had 
been  fratid  or  corrtiption^  the  principal  was  oblige  to  submit  to  it. 
No  man  can  be  prestttned  to  give  such  a  power  to  another:  and  we 
are  satisfied  that,  in  thie  instance  before  us,  the  mandate  did  not  express 
it.  The  authority  to  compound,  conclude,  and  agree,  was  personal 
to  the  attorney,  and  cannot  be  extended  to  arbitrators,  in  whose 
selection,  the  person  opposed  to  the  principal,  had  as  much  choice,  as 
he  had.  The  power  to  comprt)mise,  and  to  arbitrate,  which  mean 
die  same  thing,  did  not  authorise  a  submission  to  amicable  com- 
pounders. A  man  may  be  well  supposed  r^ady  to  submit  his  differ- 
ences to  the  former,  knowing  that,  by  the  laws  of  France,  where  the 
arbitration  was  to  take  place,  the  persons  so  chosen  must  proceed 
according  to  law,  and  that  an  appeal  lay  from  their  judgment:  and 
jety  not  be  willing  to  yield  his  rights  to  the  final  decision  of  the  latter, 
who  are  governed  by  no  rules^  and  abandoned  to  their  own  ideas  of 
equity.  The  French  Code  of  procedure,  offers  a  very  strong  argu- 
ment in  support  of  this  reasoning.  By  the  1009th  article  of  that 
work,  it  is  declared,  that  the  arbitrators  and  umpire  shall  decide 
according  to  the  rules  of  law,  unless  the  submission  gives  them  pother 
to  pronounce,  as  amicable  compounders.  Now,  the  words  used  in 
the  power  of  attorney,  ought  not  to  have,  and  cannot  have  a  greater 
effect,  than  they  would  have,  if  used  in  a  submission  to  arbitration: 
and'  if  the  prlrkcipal,  in  an  instrument  of  the  kind  last  mentioned,  had 
submitted  his  case  to  arbitrators,  or  to  arbitration,  it  is  clear  these 
expressions  would  not  have  authorised  the  persons  named,  to  have 
acted  as  amicable  compounders.  Hence  it  fDllows,  that  an  authority 
to  another,  to  submit  to  arbitrators,  must  have  the  same  limitation. 

As,  therefore,  the  award  was  made  without  authority,  no  conside- 
ration exists  for  thef  drafts  on  which  this  action  is  brought,  and  con- 
sequefntly  the  plaintiff  cannot  recover. 
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As  to  the  defendant's  claim  in  reconvention,  the  evidence  is  quite 
contradictory,  and  it  is  impossible  for  this  court  to  say,  how  the  ba^ 
lance  would  stand,  on  a  full  settlement  of  the  partnership  accounts. 
The  attorney,  in  fact,  of  the  defendant,  swears  tliat  the  amicable 
compounders  had  no  evidence  before  them,  when  they  made  their 
award.    But  that  the  judgment  given  by  them,  was  entirely  based 
on  an  agreement,  or  transaction,  entered  into  by  him  and  the  plaintiff. 
The  reasons  for  the  attorney  making  this  arrangement,  as  he  states, 
were,  the  peculiar  situation  in  which  La  Farge's  affairs  were  involved} 
and  the  responsibility  which  he,  the  agent,  had  incurred.     That  the 
plaintiff  claimed  the  one  fourth  of  the  profits  of  the  sugar  estate, 
which  he  declared  he  had  received  intelligence,  was  sold  by  the 
defendant,  for  180,000  dollars,  and  that  he  proposed  a  settlement  on 
these  terms: 

Credit.  Frs. 

i  of  the  share  in  the  profits,        .....  100,000 

Debit.  Fr9. 

Moneys  belonging  to  the  partnership  funds,  with- 
drawn by  him.        ......      40,000 

i  of  losses  sustained,        .....  15,000 

SSfiOO 

Frs.  45,000 
for  which  he  was  willing  to  take  35,000  francs  in  drafts  on  the 
defendant;  and  the  amicable  compounders  havine  confirmed  this 
arrangement,  the  bills  on  which  this  suit  was  brought  were  drawn. 

Now,  it  appears  by  the  admission  of  the  parties  on  record;  that 
the  plantation  only  sold  for  110,000  dollars,  at  1  2  3  4  5  and  6  years 
credit.  The  plaintiff,  therefore,  if  the  witnesses  on  the  part  of  the 
defendant  are  to  be  believed,  either  committed  a  gross  fraud  iu 
making  the  representation,  or  be  had  been  egregiously  misinformed 
himself  of  the  real  amount  of  the  sale. 

The  testimony  obtained  by  the  commission  sent  out  to  Aie  artntea- 
tors,  differs  from  this  in  many  particulars;  though  they  wince  t» 
much  at  some  of  the  interro^tories,  and  refuse  to  answer  others,  that 
the  impression  left  on  our  mind  is,  that  there  was  an  emt  eomtnitted 
in  the  settlement.  But  they  denv,  firmly,  that  their  sentence  wwi 
founded  on  the  representation  of  Patterson,  us  to  the  sale  Of  the* 
sugar  plantation,  or  the  eventual  profits  that  might  result  then&from. 
On  the  contrary,  they  declare,  that  it  was  after  a  full  examination  of 
all  the  papers  submitted  to  them  by  both  parties,  that  they  rendered 
their  decree;  and  that  no  other  considerations  entered  into  their 
minds  but  those  produced  by  the  evidence. 

it  appears  that  La  Farge  drew  largely  from  this  country  on  the 
house  in  France,  to  pay  for  the  sugar  plantation  which  he  purchased 
here.  On  this  head  the  witnesses  for  the  defendant  are  very  partien-^ 
lar  in  stating  the  precise  amount  which  he  remitted  to  meet  these 
drafts;  but  they  do  not  give  the  amount  of  the  bills,  the  remittances 


^ 
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were  to  replace.  The  arbitrators  state,  that  these  drafts  amounted  to 
60,000  francs,  22,000  of  which  were  paid  by  the  house.  They  also 
state,  that  there  was  no  evidence  furnished  to  them  that  La  Farge 
had  furnished  the  whole  amount  of  the  capital. 

Under  a  view  of  the  whole  evidence  we  think  the  case  is  not 
before  us  in  such  a  sliape  as  enables  us  to  pronounce  definitely  on  it 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  that  the  cause 
be  remanded  for  a  new  trial,  and  that  the  appellee  pay  the  costs  of 
i}iis  appeal. 

Workman  and  Chymes^  for  the  plaintiff. 

Denis,  for  the  defendant. 


Murdock  v.  Browder.    V,  N.  S.  677. 

The  plaintiff  may  be  allowed  to  amend  bis  pleadinj^  by  alle^n^  the  nullity  of  the  jw%- 

moot  under  which  the  defendant  claims. 
There  is  no  InoompatibiKty  in  uniting  a  prayer  for  nollity,  with  one  fi)r  the  rtoawrj  of 

the  property. 

THIRD  District. 

Maths  ws,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiff  sues  to  recover  from  the  defendant  a  cer- 
tain tract  of  land,  (as  described  in  his  petition,)  which  be  alleges  to  be 
in  die  possession  of  the  latter  without  title.  . 

The  district  court  gave  judgment  in  favor  of  the  defendant  from 
which  the  plaintiff  appealed. 

The  appellant  claims  the  property  in  dispute,  under  a  probate  sale 
of  the  estate  of  John  Murdock,  late  of  the  parish  of  Feliciana.  The 
appellee  sets  up  a  title,  obtained  under  a  sheriff's  sale  made  in  pur- 
suance of  an  execution,  which  issued  on  a  judgment  rendered  in  the 
district  court  against  the  heirs  of  the  said  John  Murdock.  The  suit 
was  commenced  in  the  ordinary  form  of  a  petitory  action;  and  after 
the  defendant  appeared  and  answered,  the  plaintiff  prayed  leave  to 
amend  his  petition,  by  suggesting  nullity  in  the  proceedings  and  judg- 
ment under  which  the  defendant  claims  title.  This  amendment 
being  allowed  bv  the  court,  a  bill  of  exceptions  was  taken  to  that 
proceeding,  whicn  requires  examination. 
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On  the  part  of  the  appellant,  it  is  contended,  that  an  action,  the 
object  of  which  is  to  annul  the  judgment  and  sale  under  it,  of  the 
district  court,  should  be  conunenced  by  all  the  heirs  of  John  Murdoek, 
and  should  have  preceded  an^  suit  directly  daiming  the  property 
alienated  in  consequence  of  a  judgment  pronounced  by  a  court,  al* 
leged  to  be  without  jurisdiction.  If  the  probate  sale  was  considered 
in  such  a  manner  as  to  transfer  to  the  plaintiff  the  right  and  title  of 
all  the  heirs  of  John  Murdoek  to  the  premises  in  dispute,  he  might 
legally  pursue  any  steps  in  his  individual  right  for  his  sole  benefit  in 
relation  thereto — ^which,  before  such  transfer,  should  have  been  pro* 
secuted  in  right  of  all  the  heirs.  There  does  not  appear  (to  this 
court)  to  be  any  incompatibility  in  uniting  in  the  same  suit  allega- 
tions of  nullity,  and  a  prayer  to  have  the  title,  by  which  a  defendant 
holds  property,  avoided  and  aVinulled;  and  one  for  the  recovery  of 
said  property.  We  are,  therefore,  of  opinion,  that  the  amendment 
in  the  petition  was  properly  allowed. 

In  proceeding  to  discuss  themerits  of  the  case,  it  is  necessary  first 
to  inquire  into  the  validity  of  the  defendant's  title — whether  it  be  of 
such  force  as  to  require  that  he  should  be  maintained  in  his  posses- 
sion of  the  property,  against  the  claim  of  the  plaintiff. 

According  to  the  evidence  of  the  case,  (as  shown  by  the  record,)  it 
appears  that  John  Murdoek  died  intestate,  leaving  no  heirs  within 
the  state  of  Louisiana;  and  that  his  estate  was  administered  by  a 
curator  for  some  time,  as  being  one  known  in  our  laws  under  the 
denomination  of  vacant.  The  administration  of  the  curator  ceased  by 
the  interference  of  one  Saihuel  Murdoek,  who  claimed  the  succession 
of  John,  as  brother  and  heir  in  his  own  right  in  part;  and  also  by 
virtue  of  a  procuration  from  the  other  heirs,  of  whom  the  present 
plaintiff  is  one.  Young,  the  curator,  settled  his  accounts  with  the 
court  of  probates;  and  the  property  of  the  succession  was  considered 
to  be  in  the  possession  of  the  heirs,  &c.  Two  of  them,  viz.  the 
appellant  and  Samuel  Murdoek,  who  were  entitled  to  two-thirds  of 
the  estate,  were  of  full  age;  and  two  others  nephews  of  the  deceased, 
inherited  the  remainder.  The  majors,  after  twenty-one,  having 
accepted  the  inheritance  without  benefit  of  inventory  on  their  part, 
left  the  state  without  paying  the  debts  of  the  succession.  The  defen- 
dant in  the  present  suit,  who  .was  a  creditor  of  said  succession,  insti- 
tuted a  suit  against  them  as  heirs;  and  also  against  the  minor  beiia, 
by  attachment,  in. the  district  court. of  the  third  judicial  district, 
wherein  all  the  defendants  were  represented  by  an  attorney  and  cim^ 
tor,  adJioCf  for  the  minors.  Judgment  was  given  for  the  plaintiQ'; 
and  in  executing  it,  the  property  now  in  dispute  was  sold  by  tb^ 
sheriff,  and  acquired  by  the  present  appellee. 

The  judgment  in  the  suit  of  Browder  v.  The  Heirs  of  John  Mi]U}- 
dO;C)c,  was  rendered  in  such  prayer,  as  to  condemn  each  of  theni  to 
the  payment  of  his  share  of  the  debt  claimed,  in  proportion  to;  the 
extent  of  bis  right  of  inheritance. 

These  proceedings  were  clearly  correct  and  legal,  so  far  as  they 
VoIm  III  —60 
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related  to  the  heirs  of  age;  who  had  assumed  that  character  without 
the  protection  of  an  inventory.  By  the  acceptance  of  the  inheritance^ 
pure  and  simple,  they  became  liable  to  pay  the  debts  of  the  ancestor, 
proportionably  to  their  interest  in  the  succession;  and,  as  they  resided 
permanently  out  of  the  state,  their  rights  in  it  were  subject  to  be 
seized  by  attachment;  and  sold,  after  final  judgment,  in  satisfaction 
thereof.  They  can  not  claim  for  themselves  any  benefit  of  nullity  in 
those  proceedings.  Nor  can  they  for  the  minor  heirs,  even  admitting 
that,  with  respect  to  them,  the  judgment  and  subsequent  proceeding 
on  it,  by  which  the  defendant  in  the  present  action  claims  title,  are 
void,  (which  is  by  no  means  clear.)  Should  the  minors,  when  they 
become  of  age,  desire  to  set  aside  the  judgment  or  sale  under  it,  to  the 
prejudice  of  the  appellees,  they  will  only  be  authorised  to  pursue  him 
successfully,  on  payment  of  their  share  of  his  claim  on  the  succession 
of  their  ancestor.    See -3  K  S.  674. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Buchanan^  for  the  plaintiff. 

WatU  and  Lobdelly  for  the  defendant 


Overton  v.  Gervais.    V,  N,  S.  463. 

FIRST  District. 

With  relation  to  the  only  point  material  to  doctrine  in  this  case, 
the  Court  say: 

As  to  the  application  of  the  plaintiff,  to  have  the  judgment  amended 
in  relation  to  the  interest,  we  think  it  ought  to  be  allowed.  It  has 
been  decided,  a  few  weeks  since,  in  the  cases  of  Breedlove,  Bedford 
&  Robeson  v.  Jacobs,  and  Gouverneur  v.  Russel,  that  when  the 
jury  found  a  verdict,  without  interest,  the  court  could  not  give  it  by 
the  judgment  But  in  t;his  instance,  the  verdict  is  for  a  certain  sum, 
with. interest  The  question  is,  at  what  rate  that  interest  must  be 
calculated?  and  the  answer  to  it  must  be,  whatever  interest  the  law, 
or  the  agreement  of  the  parties,  had  established;  for  the  jury  must  be 
presumed  to  have  foun^^  in  relation  to  the  obligations  which  the  one 
or  the  other  created.  In  this  case  the  original  contract,  and  the  con- 
sent of  parties,  placed  on  record,  had  fixed  it  at  ten  percent  from  the 
time  the  first  instalment  became  due.  That  interest  must,  therefore, 
t>e  given  in  the  judgment 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulledy  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  plaintiff  do  recover  of 
the  defendant,  the  sum  of  five  thousand  and  ninety-nine  dollars  and 
ninety-five  cents,  with  interest  from  the  first  day  of  January,  1825, 
at  ten  per  cent,  until  paid,  it  being  the  balance  due  on  the  first  instal- 
ment, with  costs  in  both  courts. 


Priou  V.  Adams.     V,  N.  S.  691. 

An  initrameiit  pnrportiDg  to  be  a  copy,  wantiii|r  the  sipiatnre  of  the  notary  or  parish 
judge,  IB  not  anthentic:  but  if  the  original  be  offered,  it  oannot  be  refiiaed. 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  appeals  from  a  judgment  of  nonsuit:  the  evidence  he 
offered  having  been  rejected: 

His  action  is  grounded  on.  an  authentic  act  A  copy  offered  was 
rejected,  because  the  act  did  not  appear  to  have  been  subscribed  by 
Peter  d' Aspit,  the  parish  judge  before  whom  it  purports  to  have  been 
executed. 

It  appears  that  H.  Enoblock  and  Lewis  A.  d'Aspit,  were  the 
witnesses;  and  the  act  has  the  signatures  of  the  parties,  and  of  Eno- 
block— and  L.  A.  d'Aspit  adds  the  word  '<  Judge"  to  his  signature. 
It  is,  therefore,  clear  that  the  instrument  wanting  the  signature  of 
Peter  d'Aspit,  the  parish  judge,  is  not  an  authentic  one,  and  the  no- 
tarial copy  does  not  render  it  so;  nor  its  being  entered  on  the 
minutes  of  the  office:  and  the  district  judge  did  not  err  in  rejecting 
the  copy. 

The  plaintiff  next  offered  in  evidence,  the  original  of  this  act,  which 
was  objected  to  as  not  being  an  authentic  copy,  but  an  original  record. 
The  objection  was  sustained,  and  the  plaintiff  took  a  bill  of  excep- 
tions. 

To  complain  of  a  creditor  who  offers  an  original  title,  instead  of  a 
copy,  is  to  complain  that  the  evidence  is  too  strong.  The  copy  is 
evidence,  only  because  it  is  impossible  or  very  inconvenient  to  bring 
the  original.  This  point  was  determined  upwards  of  ten  years  ago, 
by  this  court,  in  the  case  of  Brandon  v.  Pollock  et  aL,5  Martin,  613. 
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We  there  held,  that  originals  from  a  notary's  office  could  not  be  re- 
fused, because  they  ought  to  have  remain^  there,  and  copies  should 
have  been  taken. 

But  the  rejection  of  the  document  was  not  erroneous,  although 
made  on  erroneous  ground.  The  plaintiff  had  declared  on  an  au- 
thentic act,  and  ought  not  to  be  permitted  to  produce  a  private  one; 
at  all  events,  without  praying  its  execution — and  the  defendant 
ought  to  have  had  notice,  in  order  to  prepare  himself  with  proof  to 
meet  that  of  the  plaintiff. 

It  is  said,  that  the  act  being  written  on  the  notary's  book,  must  be 
considered  as  registered.  Be  it  so;  but  the  registry  does  not  make  a 
private  act  an  authentic  act.  This  has  been  determined  more  than 
once. 

It  is,  therefore  ordered,  adjudged  and  decreed^  that  the  judgment 
of  the  district  court  be  affirmed,  with  0i>at8« 

JiugusHfij  for  the  plaintiff. 

tFAeeUr^  for  the  defendant* 
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Perrie  v.  Williams.    V,  N.  S.  6J)4. 

In  an  action  for  damagos  for  killing  the  plaintiff's  slave,  he  may  he  permitted  to  strike 

out  a  cliarge  of  neglect  in  the  defendant,  in  the  management  of  hu  own  farm. 
A  partj  cannot  give  his  own  conversation  in  evidence. 

THIRD  District 

Mathews,  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  of  trespass,  in  which  the  plaintiff  clauns  damages 
for  the  loss  of  a  slave  which  she  alleges  to  have  been  killed  by  the 
defendants.  They  severed  in  their  answers  to  the  petition,  and  sepa- 
rate verdicts  and  judgments  were  rendered  against  them:  Williams 
alone  appealed. 

Two  bills  of  exceptions  are  found  in  the  record,  which  must  be 
disposed  of. 

The  first  is  to  the  opinion  of  the  judge  a  quoy  by  which  he  autho* 
rised  the  plaintiff  to  strike  out  a  count  in  her  petition,  which  related 
to  the  conduct  of  the  appellant  as  overseer.  The  allegations  in  that 
part  of  the  petition,  had  no  relation  to  the  trespass  in  which  the  slave 
was  destroyed;  but  only  charged  the  overseer  with  gross  negligence 
and  mismanagement  of  the  plantation  and  slaves  of  the  appellee. — 
It,  in  truth,  was  a  declaration  of  facts — ^making  an  entire  and  distinct 
cause  of  action.  This  part  of  the  suit  was  dismissed  by  leave  of  the 
court,  after  the  cause  was  submitted  to  the  jury;  but  not  until  WH- 
liams  had  been  allowed  to  amend  his  pleas,  by  discontinuing  a  claim 

60* 
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in  reconvention  for  wages  as  overseer.  Under  such  circumstances, 
and  in  pursuance  of  the  Code  of  Practice,  we  are  of  opinion ,  that  the 
court  below  did  not  err  in  permitting  the  plaintiff  to  discontinue  that 
part  of  her  suit  which  related  to  the  neglect  and  bad  conduct  of  the 
defendant  as  overseer,  &c.     See  C.  P.  532. 

The  second  exception  is,  to  the  refusal  of  the  court  below,  to  allow 
the  appellant's  counsel  to  interrogate  Doctor  Bedford,  a  witness  intro- 
duced by  the  plaintiff,  as  to  a  consultation  which  the  defendant  Wil- 
liams had  with  the  witness,  w  herein  he  exercised  or  palliated  his  ne- 
glect in  not  having  sooner  called  in  surgical  aid  to  the  slave  while 
laboring  under  the  wounds  which  had  been  inflicted  on  him  by  the 
defendant.  This  testimony  was  rejected  on  the  gronnd,that  no  one 
can  make  evidence  for  himself  The  rule  is  general:  and  we  have 
not  been  able  to  discover  any  thing  in  the  direct  examination  of  the 
witness,  which  creates  an  exception  to  it  in  the  present  case. 

As  the  cause  was  finally  submitted  to  the  jury,  it  presented  a  claim 
for  damages,  resulting  from  an  unjustifiable  violence  and  injury  done 
directly  to  the  property  of  the  plaintiff.  And  the  evidence  appears 
to  us,  to  justify  the  verdict  and  judgment  of  the  inferior  court. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  afHrmed,  with  costs. 

Watts  dind  Lobdelly  for  the  plaintiff. 

JU*  Caleb  and  Byrnes j  for  the  defendant. 


Akt  V.  Nolte's  Syndics.     V,  N.  S.  697* 

if  tile  bill  of  sale  acknowled^refl  payment  of  the  price  before  the  nie,  and  two  day*  after 
the  Tcndee  gi?e  bilh  to  the  teHdora,  Which  are  proteeled,  the  lale  i»  not  to  be  reedndeii 
even  on  an  aUe^ration  of  fraud,  the  Tendee  haTing  no  fundi  in  the  drawer*!  handei  if 
the  latkir  were  in  the  habit  of  aooetrting  the  vendee'e  bilL 

FIRST  District 

MAYHfiWs^  J.^  delivered  the  opinion  of  the  coQit. 

This  suit  is  bronght  to  obtain  a  rescission  of  th^  sale  of  a  lot  of 
ground,  situated  in  the  suburb  of  St.  Mar5^,  which  the  plaintiffs  allege 
was  sold  and  conveyed  by  them  io  the  insolvents,  previous  to  their 
failure,  and  for  which  they  received  no  consideration;  aUd  in  conse- 
quence of  fraud  in  the.  contract,  pray  the  sale  to  be  annulled,  and  the 
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property  to  be  restored  to  them.    Judgment  was  rendered  in  the 
court  below  for  the  defendants;  from  which  the  plaintiffs  appealed. 

The  evidence  of  the  case  shews,  that  the  lot  in  dispute,  was  con- 
veyed, from  the  appellants  to  Nolte  &  Co.  by  a  notarial  act  of  sale, 
made  on  the  25th  June,  1825;  which  contains  an  acknowledgment  of 
the  receipt  of  the  price  for  which  it  was  sold,  as  having  been  paid 
previous  to  the  execution  of  the  act  of  sale.  Two  days  after,  the 
purchasers  drew  a  bill  of  exchange  in  favor  of  J.  Abat,  for  the  sum 
of  23,625  francs,  on  Hottengeur  &  Co.  in  Paris;  which  the  plaintiffs 
allege  was  the  only  consideration  given  as  the  price  of  the  property 
sold,  and  that  it  was  given  in  fraud,  and  with  an  intention  to  cheat 
and  deceive  them;  as  the  drawers  had  not  at  the  time  of  making  and 
delivering  the  bill,  any  funds  in  the  hands  of  the  drawees.  The  oral 
testimony,  as  exhibited  on  the  record,  raises  a  violent  presumption, 
that  this  bill  of  exchange  was  in  truth  given  and  received,  as  the 
price  of  the  lot;  although  the  deed  of  sale  acknowledges  payment, 
two  days  before  the  date  of  said  bill. 

The  principal,  and  perhaps  the  only  question  which  arises  in  this 
cause,  proceeds  from  the  suggestion  of  fraud,  in  the  manner  of  pay- 
ment, practised  by  the  vendees.  If  they  acted  in  bad  faith,  and  in- 
tended to  deceive  the  sellers,  by  paying  the  price  in  a  bill  of  exchange 
which  they  could  not,  by  any  fair  calculations  in  the  course  of  trade 
have  expectedthe  drawees  to  accept  and  pay,  their  conduct  was  fraud- 
ulent in  a  very  high  degree,  and  perhaps  sufficient  to  {violate  and 
annul  the  whole  contract,  so  far  as  they  alone  are  interested  in  it.  But 
the  whole  evidence  shows  clearly,  from  the  nature  of  the  correspon- 
dence, which  existed  between  the  house  of  V.  Nolte  &  Co.  and  that 
of  Hottengeur  &  Co.  in  Paris,  that  the  former  might  have  drawn  on 
the  latter  in  good  faith,  and  in  confident  expectation  of  having  their 
bills  honored,  at  the  period  when  the  bill  in  question  was  drawn.  It 
was  probably  owing  to  an  event,  disastrous  in  its  effects,  to  many 
merchants  of  high  standing,  both  in  the  United  States  and  many  parts 
of  Europe,  and  which  could  not  be  or  was  not  foreseen  by  the  wisest 
among  them,  that  the  bill,  which  is  now  alleged  to  have  been  fraudu- 
lently impossd  on  the  plaintiffs,  was  not  accepted  and  paid.  We' have 
it  in  proof,  in  the  present  case,  that  the  great  and  sudden  diminution 
in  the  price  of  cotton,  which  took  place  in  the  markets  of  Europe,  in 
the  month  of  July,  1825,  created  a  general  alarm  and  distrust  amongst 
merchants.  It  is  true,  as  appears  from  the  testimony  of  one  of  the 
witnesses,  that  V.  Nolte  &  Co.  had  no  funds  in  the  possession  of 
the  drawees,  at  the  time  the  bill  was  drawn;  but  they  were  in  the 
constant  habit  of  drawing  in  anticipation,  on  funds  to  be  placed  to 
meet  their  drafts.  This,  we  believe  to  be  a  practice  not  unusual 
amongst  merchants,  who  have  been  long  in  correspondence  with  each 
other,  and  where  reciprocal  credit  has  been  well  estiiblished,  by  a 
constant  exchange  of  good  faith  and  punctuality. 

We,  therefore,  conclude  that,  in  relation  to  the  sale  and  transfer  of 
the  lot  of  ground  in  question^  ni  fraud  intervened,  and  that  nothing 
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has  been  shown  on  the  part  of  the  appellants,  which  can  legally  inva- 
lidate the  title  obtained  by  the  insolvents,  and  which  has  been  rega- 
larly  transferred  to  their  syndics.  The  property  must  be  considered 
as  belonging  to  the  estate  of  the  bankrupts;  and  as  such,  Hable  to  be 
disposed  of  according  to  law.  Whether  the  plaintiffs  may  be  entitled 
to  any  privilege  on  the  price  for  which  it  may  sell,  as  vendors,  is  a 
question  not  now  to  be  settled. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Denis,  for  the  plaintiff. 

EustiSf  for  the  defendants. 


Beon  V.  Morgan.     V,  N.  S.  701. 

/  The  share  of  a  co-heir  cannot  be  eeixed  on  an  ezecation. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court 

In  this  suit  the  petitioner  alleges,  that  she  is  the  owner  of  a  slave 
which  was  seized  by  the  defendant,  as  sheriff,  by  virtue  of  a  fieri 
facias  J  in  the  case  of  Waterman  v,  Beon.  She  claims  title  as  heir  to  her 
mother,  and  in  consequence  of  an  amicable  partition  made  in  the  state 
of  Virginia,  between  her  and  her  co-heirs,  of  whom  Thomas  Beon  is 
one. 

The  defendant  acknowledges  the  seizure,  and  states  in  his  answer, 
that  it  was  not  under  execution,  but  attachment  The  object  of  the 
suit  appears  to  be,  to  claim  possession  of  the  property,  of  which  the 
plaintiff  alleges  she  has  been  illegally  deprived.  The  court  below,  in 
rendering  judgment,  seems  to  have  considered  the  seizure  as  having 
been  made,  by  authority  of  an  execution,  and  ordered  that  the  slave 
should  be  restored  to  the  plaintiff;  and  from  the  judgment  thus  ren- 
dered, the  plaintiff  appealed. 

Whether  the  seizure  and  detention  were  made  in  pursuance  of  a 
writ  of  attachment,  or  fieri  facias,  can  not  affect  the  decision  in  the 
present  case,  which  may  well  be  considered  as  a  possessory  action. 

The  judge  a  quo,  declined  giving  any  opinion  in  relation  to  the  ezdo- 
siveness  of  the  plaintiffs  title,  believing  (it  is  presumed)  that  the  situa- 
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tion  of  the  parties  to  this  suit,  does  not  authorise  a  final  adjudication,  on 
the  alleged  partition.  In  this  we  think  he  was  correct.  Whether 
the  appellee  be  sole  or  joint  owner  of  the  slave  which  was  seized,  she 
can  not  in  our  opinion,  be  legally  deprived  of  possession,  in  the  mode 
pursued  by  the  defendant.  If  the  seizure  was  made  l)y  mesne  pro- 
cess of  attachment,  nothing  more  was  attachable,  than  such  interest 
as  the  defendant,  in  that  proceeding,  might  have  as  co-heir,  in  pro* 
perty  which  was  common  to  him  and  the  present  plaintiff;  and  the 
latter  ought  not  to  have  been  ousted  of  her  legal  possession. 

If  the  property  was  taken  under  execution,  the  measure  was  ille- 
gal; because  the  undivided  share  belonging  to  a  co-heir,  in  a  succes- 
sion, cannot  be  seized  on  execution,  &c. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Moreau  Lislet^  for  the  plaintiff. 

IVatis  and  Lobdeil,  for  the  defendant. 


Tumbull  et  al.  v.  Freret.     V,  N.  S.  703. 

An  executor  may  novate  a  debt  of  the  estate. 

FIRST  District 

w 

Porter,  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  on  a  promissory  note,  made  so  far  back  as  the 
year  1802. — The  defendant  pleads  a  discharge  under  the  insolvent 
laws  of  the  late  territory  of  Orleans,  dated  in  the  month  of  January, 
1806.  There  was  judgment  in  his  favor  in  the  court  of  the  first 
instance,  and  the  plaintiff  here  appealed. 

The  argument  at  the  bar,  has  principally  turned  on  the  regularity 
and  effect  of  the  proceedings  under  the  cessio  bonorum;  which  are 
pleaded  as  a  bar  to  the  action.  The  strongest  objection  urged  against 
them,  is  the  want  of  the  plaintiff's  name  on  the  bilafi;  and  the  consi- 
deration of  this  objection,  draws  our  attention  to  the  point  on  which 
we  think  the  merits  of  the  case  rest 

The  note  on  which  the  suit  is  brought,  is  in  the  following  words: 
«<  Good  for  five  thousand  six  hundred  and  forty-three  Spanish 
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milled  dollars,  payable  on  the  first  day  of  January  next,  to  the  order 
of  Mr.  Charles  Norwood,  executor  of  Messrs.  Trumbull  and  Joyce, 
for  balance  due  to  the  said  estate. — ^New  Orleans,  1st  January,  1802, 
(Signed)  Jas.  Frerst.'' 

Norwood  was  placed  on  the  bilan  as  a  creditor;  but  the  plaintiff 
insist  that  the  insertion  of  his  name  there  did  not  bind  them.  That  it 
was  their  debt,  not  his;  and  his  year  of  executorship  had  expired  at 
the  time  the  defendant  failed. 

Whether  it  was  his  debt,  or  theirs,  depends  on  the  effect  which 
should  be  given  to  the  note  already  set  out.  If  it  produced  a  nora- 
tion  of  the  debt  due  to  the  ancestors  of  the  plaintiffs,  then  Norwood, 
the  executor,  was  the  creditor. 

Should  it  appear  that  the  executor  had  authority  to  novate  the  debt, 
we  are  satisfied  he  did  so,  by  taking  a  note  payable  to  himself  or 
order.  The  defendant  then  owed  him,  or  the  person  to  whom  he 
might  endorse  it.  The  words,  as  executor,  can  be  considered  in  no 
other  light,  but  as  words  of  description.  That  point  has  more  than 
once  been  decided  in  this  court,  in  reference  to  obligations  which 
can  not  be  distinguished  from  that  now  before  us.  It  is  beyond  doubt, 
that  if  Norwood  had  sought  to  enforce  payment  from  the  defendant, 
he  might  have  pleaded  in  compensation,  any  debt  which  the  payee 
owed  him.     5  MarL  201;  10  Ibid.  463. 

It  is,  however,  contended,  that  the  executor  had  no  authority  to 
novate  the  debt — that  a  general  power  was  not  sufficient  for  that 
purpose — that  it  should  have  been  special. 

This  court  thinks  differently.  A  tutor,  executor,  or  any  person 
having  a  general  procuration,  may  make  a  novation.  The  rule  of 
the  Roman  law  was,  that  whoever  had  a  right  to  receive  payment, 
had  a  right  to  novate.  Cui  recte  solviiur^  is  etiam  navare  potesL 
There  was  an  exception  to  the  rule,  where  the  agent  had  only  a  par- 
ticular power  to  receive;  because  non  debet  egredi  finibus  tnandatu 
But  wherever  the  authority  wad  general,  the  right  existed,  ff.  liv. 
46,  ///.  2, 1.  10,  and  29,  sect.  1.     Pothier  on  Ob.  555,  556,  557. 

It  was  urged,  that  the  heirs  might,  if  they  chose,  approve  of  this 
act  of  the  executor,  receive  the  note  from  him,  and  bring  suit  against 
the  debtor.  This  is  certainly  correct.  They  may  do  so.  But  then 
they  must  sue  in  the  name  of  the  person  to  whom  the  note  was  made 
payable.  The  legal  title  to  receive  the  money  is  vested  in  him  by 
the  novation;  and  the  heirs  cannot  pass  it  by,  and  conunence  an 
action  in  their  own  name. 

This  course  has  not  been  pursued  here,  and  it  will  be  time  enough 
when  it  is  resorted  to,  to  examine  whether  the  discharge  which  the 
defendant  obtained  under  the  insolvent  law  is  binding  on  Norwood. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

fVatts  and  Lobdelly  for  the  plaintiffs. 

ChymeSf  for  the  defendant. 


MAY  TERM,  1827.  719 


Fluker  v.  Turner.    V,  N.  S.  707. 

THIRD  District 

He  who  has  an  interest  in  a  judgment,  without  being  a  party  on 
record,  cannot  control  the  execution. 
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EASTERN  DISTRICT,  MAY  TERM,  1827, 


CONTINUED. 


Bore  V.  Bush  ei  al.    YI,  N.  S.  1. 

FOURTH  District 

The  plaintiff  has  a  right  to  put  his  case  to  the  jury,  and  cannot  be 
nonsuited  by  the  court  contrai^  to  his  will. 

A  justice  of  the  peace  derives  no  protection  from  his  official  capa- 
city, when  he  does  not  act  within  his  jurisdiction. 

Free  persons  of  color  are  entitled  to  a  trial  by  jury,  and  can  not 
be  tried  for  offences  by  a  justice  of  the  peace.  See  1  Martinis 
Digesi,  688, 100, 648, 4  6. 
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Parish  of  Orleans  v.  Morgan.     VI,  N.  S.  3. 

When  the  judgment  of  a  criminal  court  is  the  foundation  of  a  civil  suit,  it  may  be  given 

in  evidence  thereon. 
When  such  a  court,  without  exceeding  its  authority,  directs  the  payment  of  a  fine,  it 

cannot  be  decreed  to  another  person  while  the  judgment  remains  in  force. 
A  jjudgmcnt  under  the  third  section  of  the  Act  of  March,  37tb,  1823,  ought,  perhaps 

muit  direct,  that  the  fine  should  be  paid  to  the  Hospital  as  the  act  directs. 

FIRST  District- 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  Criminal  Court  of  New  Orleans,  rendered  the  following  judg- 
ment in  the  case  of  the  "  State  v.  Chardon."  "  The  defendant  Joseph 
Chardon,  being  in  court,  as  aforesaid,  and  having  nothing  to  offer, 
why  sentence  of  tVie  law,  on  the  verdict  of  the  jury,  should  not  be 
passed  on  him.  Therefore,  ordered  by  the  court,  that  the  said  Joseph 
Chardon,  for  his  offence  aforesaid,  be,  and  he  is  hereby  sentenced,  in 
virtue  of  the  third  section  of  an  act,  entitled, « An  act  for  the  relief  of 
the  Charity  Hospital,  of  New  Orleans,  approved  March  27,  1883/ 
to  pay  a  fine  of  one  thousand  dollars,  to  the  benefit  of  the  Charity 
Hospital,  and  be  imprisoned  for  tlie  space  of  thirty  days,  to  pay  the 
costs  of  prosecution,  and  stand  committed  until  the  said  fine  of  1000 
dollars  and  costs  of  prosecution  be  paid.     June  I4th,  1826." 

The  3d  section  of  the  act  referred  to  in  this  judgment,  after  direct- 
ing that  a  certain  number  of  gambling  houses  might  be  licensed  in 
New  Orleans,  and  prohibiting  the  opening  of  any  other,  declared  that 
any  person  acting  in  contravention  of  this  act,  should  be  prosecuted 
by  the  attorney-general,  and  should,  on  conviction  thereof,  be  con- 
demned to  pay  a  fine  which  should  not  exceed  1000  dollars,  to  the 
benefit  of  the  Charity  Hospital,  and  to  an  imprisonment,  which  should 
not  exceed  six  months,  nor  be  less  than  thirty  days. 

By  the  26th  section  of  the  act  to  organise  the  city  court,  pasi^d  the 
18th  February,  1825,  it  is  enacted,  that  all  fines  imposed  by  the 
criminal  court,  of  the  first  district,  shall  be  for  the  benefit  of  the 
Parish  of  Orleans. 

Under  this  law  the  inhabitants  of  the  parish,  claim  the  fine  imposed, 
by  the  sentence  of  the  criminal  court.  In  the  petition  they  state,  that 
the  money  has  come  into  the  hands  of  the  sheriff,  and  they  pray  that 
he  may  be  directed  to  pay  it  over  to  them. 

The  Charity  Hospital,  who  intervene,  aver,  that  they  are  entitled 
to  the  fine,  in  virtue  of  the  sentence  of  the  criminal  court. 
Vol.  IIL— 61 
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The  defendant  pleads,  that  he  is  but  a  stakeholder;  and  submits  by 
hb  answer  to  the  conrt  to  decide,  which  of  the  parties  he  should  pay. 

The  court  below  gave  judgment  in  favor  of  the  Parish,  and  the 
Charity  Hospital  appealed. 

The  most  important  question  in  the  canse,  is  the  effect  of  the  judg- 
ment of  the  criminal  court.  The  general  rule  is,  that  judgments  in 
criminal  cases  are  not  evidence  in  civil  actions.  But  where  the 
judgment  in  the  criminal  court,  is  the  foundation  of  the  civil  suit, 
then  an  exception  is  necessarily  presented  to  the  rule.  For  if  that 
judgment  cannot  be  evidence  for  the  defendant,  it  must  be  equally 
inadmissible  as  evidence  for  the  plaintiff,  and  consequently  the  latter 
would  be  without  any  cause  of  action.  It  is  true«  however,  that  if, 
in  one  part  of  the  judgment,  the  court  acted  on  matters  of  which  it 
had  jurisdiction,  and  in  another,  exceeded  its  power,  a  party  claiming 
the  benefit  of  that  part,  of  which  the  court  took  cognisance,  could  not 
be  concluded  by  another  branch  of  it,  in  which  the  judge  wanted 
jurisdiction  rat  tone  maleriae. 

It  is  the  application  of  this  principle,  that  has  created  the  greatest 
difficulty  in  deciding  this  case.  The  criminal  court  had,  clearly, 
authority  to  fine  and  imprison  the  offender;  but  it  is  contended,  that 
it  had  no  power  to  decide  between  the  two  parties,  who  set  up  a 
claim  to  that  fine:  that  this  claim  though  originating  in  matters  cog- 
nisable by  a  court  of  criminal  judicature,  became,  as  soon  as  judg- 
ment was  pronounced,  one  of  a  purely  civil  nature. 

The  point  is  certainly  not  free  from  difficulty;  and  it  is  one  of  the 
first  impression,  at  least,  our  researches  have  not  enabled  us  to  disco- 
ver, that  any  thing  of  the  same  kind^  has  been  heretofore  agitated 
and  decided.  We  have  looked  into  the  English  books  for  information, 
as  to  the  judgments  which  their  courts  then  sitting,  for  the  trial  of 
offences,  pronounce  in  similar  cases,  and  though  the  subject  is  not 
treated  with  the  clearness  we  could  have  desired,  it  appears  to  us 
that  the  judgment,  may  be  either  general,  leaving  the  fine  to  be  dis- 
tributed according  to  law,  or  it  may  be  special,  and  declare  who  it 
shall  be  paid  to.  1  Bac.  Ab.  69;  2  Hawk.  P.  C.  397;  4  Burrow,  20, 
18. 

Under  the  statute  by  which  this  fine  was  imposed,  the  authority 
of  the  court  to  direct  how  the  money  to  be  levied  from  the  offender 
should  be  paid  over,  is  less  doubtful,  than  it  would  be  on  general 
principles.  It  directs,  that  the  party  shall  be  condemned  to  pay  a 
fine,  to  the  benefit  of  the  Charity  Hospital.  A  judgment  in  obedience 
to  this  law  ought,  nay,  perhaps,  must  direct,  that  the  fine  should  be 
paid  to  the  Hospital,  as  the  act  directs.    . 

Believing,  therefore,  that  the  court  below,  did  not  exceed  its  pow- 
ers^ in  ordering  how  the  fine  should  be  paid,  we  cannot,  while  that 
judgment  stands  unreversed,  direct  that  the  money  be  paid  to  another. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided,  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  defendant,  Morgan,  pay 
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over  to  the  interpleaders,  the  Charity  Hospital,  the  moneys  in  his 
hands  arising  from  the  fine  imposed,  by  the  criminal  court,  on  Joseph 
Chardon,  and  that  the  plaintiffs  pay  costs  in  both  conrts. 

Mnreau^  for  the  plaintiffs. 

Morscy  for  the  defendant. 


Buquoi  V.  Hampton.     VI,  N.  S.  8. 

FIRST  District. 

Every  variance,  in  point  of  time,  between  the  allegation  and  the 
proof  is  not  fatal. 

A  clause  in  a  contract,  that  differences  arising  under  it  shall  be 
settled  by  arbitrators  cannot  be  urged  at  the  trial,  if  not  pleaded. 


Ciicullu  V.  Orleans  Insurance  Companj. 

V,N.  S.  11. 

Under  a  warranty  against  seizure  for  illicit  trade,  the  insurers  are  not  released  fropi 
liability  for  illegal  seizure  and  detention.  And  this  principle  applies  as  well,  where 
part  of  the  cargo  is  illegally,  and  part  rightfully  seized. 

FIRST  District. 

PoBTER,  J.,  delivered  the  opinion  of  the  court. 

This  case,  which  is  now  before  us,  after  a  rehearing,  is  the  same 
in  all  its  parts,  as  that  of  the  same  plaintiff  against  the  State  Insurance 
Company,  which  lately  underwent  so  much  discussion  in  this  court, 
except  in  relation  to  a  billiard  table,  which  was  expressly  excluded 
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from  the  general  condemnation  pronounced  against  the  rest  of  the 
cargo. 

The  policy  of  insurance  contains  an  exception, "  warranted  free 
from  any  charge,  damage  or  loss,  which  may  arise  in  consequence  of 
engaging,  or  having  been  engaged,  in  illicit  trade." 

The  defendants  contend,  that  the  seizure  of  this  part  of  the  cargo 
was  caused  by  the  plaintiff  being  engaged  in  an  ilUcit  trade,  in  re- 
spect to  other  portions  of  it;  and  that  they  are  protected  by  the  war- 
ranty, already  stated. 

The  insertion  of  this  clause  of  warranty,  is  comparatively  a  modem 
date  in  policies  of  insurance,  and  the  decision  of  courts  in  relation  to  it, 
are,  as  yet,  neither  very  numerous,  nor  satisfactory.  By  some  it  has 
been  held,  that  the  insurers  are  liable  under  this  exception  for  a  loss 
by  seizure,  under  a  pretence  of  illicit  trade — when,  in  fact,  no  such 
trade  has  been  carried  on,  or  attempted.  By  others,  that  the  insurers 
are  not  responsible  for  seizure,  when  the  goods  are  afterwards 
acquitted. — See  13  Johns.  Rep.  161;  11  Mass.  Rep.  107;  Marshall, 
346:  Phillips  on  Ins.  293,  294,  295. 

If  the  whole  cargo  had  been  illegally  seized  without  sufficient 
cause,  and  afterwards  released,  we  should  have  been  clear  the 
assured  might  recover  under  the  clause  in  the  policy,  by  which  they 
were  protected  against  the  arrests  and  detainments  of  foreign  govern- 
ments. The  warranty  under  any  fair  view  of  its  meaning,  or  the 
intention  of  the  parties,  can  not  be  construed  to  extend  further  than 
to  protect  the  assurers  against  illicit  trade  actually  carried  on,  or 
attempted;  not  against  arbitrary  arrests,  made  on  a  pretence  that 
there  was  illicit  trade,  when,  in  truth,  no  such  thing  existed.  The 
language  used,  repels  any  such  construction.  It  warrants  against 
illicit  trade;  not  against  what  others,  for  their  own  convenience  or 
interest,  might  choose  to  denominate  such,  when  they  make  the 
seizure.  If  the  intention  of  the  parties  had  been  to  exclude  irregular 
detainments  from  the  risk,  we  can  not  suppose  they  would  have 
expressed  this  idea  by  using  the  words,  "  engaging  or  being  engaged 
in  illicit  trade;"  for  tliese  expressions  suppose  the  fact  to  exist,  and 
the  interpretation  for  which  the  assurers  contend  would  discharge 
them,  whether  that  fact  existed  or  not.  We  see  nothing  in  the  rea- 
son of  the  thing;  and  we  know  of  no  rule  of  construction,  which 
would  authorise  such  a  latitude  to  be  taken,  in  opposition  to  the  plain 
language  used  in  the  contract. 

The  doubt  with  us  has  been,  whether  this  principle  can  be  applied 
where  part  of  the  cargo  is  illegally,  and  part  rightfully,  seized. 
Opposed  to  it  is  the  argument  of  the  defendants,  that  the  loss  occurred 
in  consequence  of  the  plaintiff's  being  engaged  in  an  illicit  trade. 
Still  we  are  unable  to  see  any  satisfactory  reason  by  which  the  cases 
can  be  distinguished.  The  loss  warranted  against,  was  that  which 
,should  result  from  a  violation  of  the  laws  of  the  country  where  the 
goods  were  to  be  carried:  not  against  illegal  arrest  or  detention. 
Nothing  has  been  shown  in  the  laws  of  Mexico,  which  authorises  a 
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seizure  of  a  lawful  portion  of  a  cargo^  because  other  parts  of  it  are 
unlawful.  The  sentence  of  acquittal  negatives  the  idea  that  any  such 
exist;  and  is,  in  fact,  an  acknowledgment  that  the  seizure  was  impro- 
perly made — it  being  a  perfectly  well  settled  principle,  that  a  decree 
of  restitution  is  conclusive  evidence  of  a  tortious  seizure.  The  pos- 
session, therefore,  which  the  officers  of  the  customs  took  of  the  goods, 
can  be  considered  in  no  other  light,  but  as  an  act  of  illegal  arrest^nd 
detention;  and  of  such  acts  we  are  clear,  the  clause  of  warranty  did 
not  throw  the  risk  on  the  assured. — Curia  Phillip,  lib,  3,  cap.  10; 
Pena  de  comisOy  No.  3;  1 3  Johns.  14 1 ;  2  Wheaton,  1;  3  Ibid.  3 1 2, 320. 

The  former  judgment  of  the  court,  therefore,  must  be  so  modified 
as  to  enable  the  plaintiff  to  recover  the  amount  of  the  property  already 
mentioned:  and  it  is  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided  and  reversed;  and  it 
is  further  ordered,  adjudged  and  d.ecreed,  that  the  plaintiff  do  recover 
of  the  defendants,  the  sum  of  four  hundred  and  eighty-two  dollars, 
with  costs  in  both  courts. 

Sfrawbridge,  for  the  plaintiff. 

Eustisy  for  the  defendants. 


Bainsaj  v.  Livingston.     VI,  N.  S.  15. 

Members  of  congress  enjoy  no  other  privilege,  in  civil  cases,  than  exemption  from 

arrest. 
A  curator  may  be  appointeil  to  an  absentee,  in  the  service  of  the  public 
If  a  transfer  be  written  on  the  back  of  a  note,  bot  not  signed,  and  the  note  remains  in 

the  payee*fl  hands,  the  transfer  muit  be  considered  as  inchoate. 

FIRST  District. 

Mabtin,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  being  a  member  of  the  House  of  Representatives  of 
the  United  States,  and  in  attendance  on  Congress,  the  plaintiff,  on  the 
sheriff's  return  that  he  was  not  to  be  found,  had  a  curator  ad  lilem, 
appointed  for  him. 

This  gentleman  neglecting  to  answer,  judgment  by  default  was 
taken,  and  on  his  motion  set  aside,  and  several  months  were  given 
him  to  correspond  with  the  defendant.     At  U^e  expiration  of  these, 
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no  answer  being  filed,  judgment  by  default  was  again  taken  and  set 
aside. 

Finally,  the  curator  pleaded  that  the  defendant  was  not  an  absen- 
tee in  the  sense  in  which  that  word  is  used  in  that  part  of  the  Code 
which  treats  of  the  appointment  of  curators.  The  general  issue  was 
also  pleaded.  There  was  judgment  for  the  plaintiff,  and  the  defen- 
dant appealed. 

We  are  not  aware  that  members  of  congress  enjoy  any  privilege 
or  exemption  in  civil  cases,  other  than  the  absolute  freedom  of  their 
persons,  eundo^  morando  et  redeundo. 

In  the  appointment  of  a  curator  it  does  not  appear  to  us  that  the 
judge  ought  to  be  influenced  by  the  absence  being  on  public  ser- 
vice. 

If  a  citizen  goes  to  Canton,  as  Consul  of  the  United  States,  and  the 
person  in  whose  charge  he  left  his  estate  here  die,  the  absence  of  the 
former  on  public  service,  is  surely  no  reason  why  his  estate  should  be 
left  unprotected;  and  a  curator  must  be  appointed,  if  necessary.  So 
it  is  with  the  estate  of  a  citizen  absent  on  any  other  account. 

But  curators  are  appointed,  at  times,  for  tfke  interest  of  the  absen- 
tee; at  others,  for  that  of  his  creditors,  when  he  leaves  his  concerns 
in  such  a  situation  that  those  creditors  cannot  establish  their  claims 
or  enforce  payment.  In  such  a  case,  justice  as  forcibly  requires  the 
appointment  of  a  curator  to  a  citizen  absent  on  public  duty,  as  to  any 
other  person,  unless  our  laws  have  provided  a  particular  privilege 
or  exemption  in  favor  of  the  former.  We  are  not  aware  that  tbey 
have. 

By  Partida  3,  2,  1 2,  if  a  debtor  be  in  captivity  or  absent,  his  credi- 
tors may  require  that  a  curator  be  appointed,  against  whom  suits 
may  be  instituted. 

By  the  old  Civil  Code,  15,  art.  8,  the  judge  before  whom  a  suit  is 
pending,  in  which  an  absentee  is  directly  or  indirectly  interested,  is 
to  appoint  a  person  to  defend  his  rights,  if  he  be  not  otherwise  repre- 
sented. 

This,'perhaps,  might  be  said  to  extend  only  to  suits  pending,  not 
to  those  to  be  instituted;  but  the  New  Code  puts  this  beyond  all 
doubt,  and  directs  the  appointment  of  a  curator  ad  hocj  *^if  a  suit  be 
instituted  against  an  absentee."  Now  a  suit  is  instituted  by  the 
mere  filing  of  the  petition,  and  taking  out  process.  The  French  part 
of  the  Code  is  more  particular,  "  si  Von  a  forme  tine  action^'' 

On  this  part  of  the  case  we  are  with  the  plaintiff. 

On  the  merits,  it  is  urged  that  the  payee  of  the  note,  the  plaintiff, 
parted  with  his  interest  in  the  note,  and  consequently  cannot  main- 
tain a  suit  thereon,  without  showing  that  it  was  re-transferred  to  him, 
or  that  he  otherwise  re-acquired  it.  The  evidence  of  the  fact  thus 
alleged,  is  shown  by  an  endorsement  on  the  back  of  the  note,  stating 
that  it  was  transferred  to  another  person,  without  any  recourse  on 
the  original  payee.    But  the  record  shows  this  transfer  was  not 
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signed,  and  while  the  payee  remains  in  possession  of  the  note,  the 
transfer  must  be  viewed  as  inchoate. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Hoffman^  for  the  plaintiff. 

Smithy  for  the  defendant. 


Sarapure  v.  Debuys.     VI,  N.  S.  1 8. 

A  mother  has  no  rigrht  to  purchase  property  for  her  minor  child. 
A  minor  can  neither  alienate,  nor  purchase  property,  without  the  authority  of  justice. 
But  on  his  coming  of  age  he  may  ratify  an  acquisition  or  alienation  of  property  made  ^<3ft 
him  during  bis  minority. 

FIRST  District. 

PoRTEB,  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  to  enforce  a  lien,  which  the  plaintiff  states  she 
had  on  property  that  the  defendant,  or  those  under  whom  he  holds, 
purchased  from  her  mother.  The  lien  is  stated  to  arise  from  the 
mother  having  received,  as  tutrix,  the  inheritance  which  the  peti- 
tioner derived  from  her  deceased  father,  and  from  her  having  failed 
to  pay  it  over. 

The  defence  assumes  several  grounds  in  the  answer.  But  in  the 
argument  in  this  court,  it  has  been  narrowed  to  what  the  evidence 
shows  is  the  real  gist  of  the  contest,  namely,  the  effects  of  a  sale  made 
by  order  of  the  court  of  probates. 

The  defendant  insists  that  the  property  on  which  the  tacit  lien  or 
mortgage  is  now  sought  to  be  enforced,  made  a  part  of  the  estate  of 
the  father;  that  it  was  sold  by  a  decree  of  the  probate  court,  under 
which  it  was  purchased  by  those  from  whom  he  acquired  it,  and  that 
consequently  the  mortgage  existing  on  it,  in  favor  of  the  plaintiff, 
and  the  other  heirs  of  the  ancestor,  was  extinguished. 

The  plaintiff  admits  that  a  probate  sale  of  the  estate  left  by  the 
father^  would  have  that  effect,  but  she  contends  that  the  house  and 
lot  on  which  she  now  claims  a  lien,  was  not  the  property  of  the  father 
but  that  of  the  mother,  and  that  as  she  was  alive  at  the  time,  no  such 
effect  follows  the  alienation  made  by  order  of  the  court  of  probates. 
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The  positions  which  both  parties  have  assumed,  in  respect  to  the  law, 
are  correct.  The  question,  therefore,  for  our  decision,  is  one  of  fact. 
From  the  evidence  produced,  it  appears  that  some  time  before  the 
dissolution  of  their  marriage,  the  father  and  motherof  the  plaintiff  re- 
moved from  this  country  to  France,  and  that  previous  to  their  depar- 
ture they  sold  all  the  movable  and  immovable  property  which  they 
possesised.  The  father  having  died  in  Europe,  the  mother  returned 
to  this  state.  Previous  to  an  inventory  being  made  of  the  property 
in  common  between  them,  she  purchased  two  lots;  one  of  which  is 
the  subject  of  the  present  suit.  When  the  notary  made  the  inventory 
she  presented  these  lots  as  making  a  part  of  the  succession  of  her  de- 
ceased husband,  and  repeated  the  declaration  several  times;  but  also 
stated  that  they  had  been  acquired  by  her  since  his  decease.  They 
were  inserted  in  the  inventory  as  common  property,  acquired  by  the 
wife,  since  the  decease  of  the  husband,  and  sold  as  making  a  part  of 
the  succession. 

The  only  way  in  which  the  court  can  understand  and  reconcile 
the  evidence,  is,  that  the  widow,  after  the  decease  of  her  husband, 
purchased,  with  the  community  funds,  this  property,  and  that  sup- 
posing she  had  a  right  to  do  so,  and  that  the  children  had  an  equal 
interest  in  it  with  herself,  she  presented  it  to  be  inventoried,  as  making 
a  part  of  the  estate. 

But  it  is  clear  that  the  mother  had  no  right  to  make  this  purchase 
on  account  of  her  children,  to  whom  she  was  tutrix.  Minors  can 
neither  alienate  nor  acquire  property,  without  the  authority  of  justice. 
Febrero^  voL  2,  cap.  4,  seci.  2,  no.  61. 

It  is,  however,  equally  clear,  that  the  minor  after  he  comes  of  age 
may  approve,  either  of  the  alienation  of  his  estate  or  the  purchase 
made  for  him;  and  if  he  does  any  act  which  amounts  to  such  appro- 
bation, the  contract  is  as  binding  on  him  as  if  made  at  the  age  of  ma- 
jority. 

The  only  doubt  we  have  had  in  this  case,  was  whether  this  appro- 
bktion  was  not  shown  here.  The  amount  of  the  inventory  is  17,291 
dollars  50  cents;  and  this  sum  is  formed  in  part  of  the  very  property 
on  which  the  petitioner  seeks  to  enforce  her  mortgage.  The  judg- 
ment of  the  court  of  probates  establishing  her  claim  against  her 
mother  assumes  this  sum  of  17,291  dollars  50  cents,  as  the  amount 
of  the  community  property.  It  is  evident  therefore  that  the  value  of 
this  lot  was  taken  into  consideration  by  the  court  in  fixing  the  sum 
due  by  the  mother. 

It  appeared  to  us,  therefore,  on  the  first  examination  of  the  case, 
that  the  plaintiff  could  not  claim  the  value  of  this  lot  as  making  a 
part  of  her  father's  estate,  and  at  the  same  time  claim  a  lien  on  it  as 
belonging  to  her  mother.  But  a  close  examination  of  the  evidence 
does  not  enable  us  to  assume  this  position.  The  pleadings  in  the 
suit  before  the  court  of  probates  have  been  produced,  but  "the  proof 
there  adduced,  has  not.  It  appears  from  the  former  the  petitioner 
alleged  that  the  father  left  a  large  estate  which  came  into  her  mo- 
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ther's  possession.  Whether  the  inventory  was  produced  in  evidence 
or  not,  we  cannot  say,  though  there  is  a  strong  presumption  it  was^from 
the  judgment  adopting  it  as  the  amount  of  the  estate  in  common  be- 
tween father  and  mother.  But  in  giving  the  defendant  the  benefit 
of  that  presumption,  we  cannot  refuse  to  the  plaintiflf  the  benefit  of 
another,  that  it  was  introduced  to  support  the  allegations  in  the  peti- 
tion, which  were,  that  a  large  estate  had  come  into  the  mother's 
hands.  Of  the  fact,  the  inventory  was  evidence,  though  it  had  all  been 
composed  of  property  purchased  by  the  mother,  with  the  funds  of 
the  estate,  when  it  contained  her  declaration  to  that  effect.  And 
what  is  conclusive  of  this  being  the  purpose  for  which  the  instrument 
was  introduced,  is,  that  the  rights  of  the  minors  are  ascertained,  by 
reference  to  what  the  property  was  estimated  for,  not  what  it  was 
sold  at.  Now,  if  it  had  been  considered  as  making  a  part  of  the 
father's  estate,  they  could  only  have  had  the  price  which  it  brought 
at  auction. 

But  there  is  evidently  an  error  in  the  judgment  of  the  district  court, 
one  into  which  it  was  led  by  a  mistake  in  that  of  the  court  of  pro- 
bates. The  latter  declares  that  the  property  in  community  was 
17,291  dollars  50  cents.  That  the  father's  share  was  8745  dollars 
75  cents,  after  deducting  the  costs,  amounting  to  1000  dollars,  and 
that  the  plaintiff  was  entitled  to  the  one-sixth  of  the  sum  last  men- 
tioned, namely  2715  dollars  25  cents. 

In  this  calculation  there  are  two  errors:  First,  the  father's  share, 
after  deducting  1000  dollars  out  of  17,291  dollars  50  cents,  is  only 
8145  dollars  75  cents;  and  secondly,  the  one-sixth  of  this  sum  is  not 
2715  dollars  25  cents,  but  1357  dollars  62)  cents. 

No  appeal  has  been  taken  by  the  persons  cited  in  warranty,  in 
regard  to  whom  there  is  a  separate  judgment  on  record.  The  rever- 
sal, therefore,  which  we  are  about  to  pronounce,  will  only  extend  to 
the  decree  rendered  between  the  parties  before  us. 

It  is,  tlierefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  defendant  pay  to  the 
plaintiff,  within  ten  days  after  the  notification  of  the  judgment,  the 
sum  of  1357  dollars  62i  cents,  with  the  costs  of  this  suit,  in  the  court 
of  the  first  instance,  and  on  the  neglect  or  refusal  to  pay  the  same,  that 
the  premises  mentioned  in  the  petition  be  seized  and  sold  for  the 
payment  of  said  sums;  and  it  is  further  ordered,  adjudged  and 
decreed,  that  the  appellees  pay  the  costs  of  appeals. 

Henneriy  for  the  plaintiff. 

Derbigny^  for  the  defendant. 
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Millaudon  v.  The  Judge  of  the  Parish  of  Jefferson. 

VI,  N.  S.  24. 

PARISH  Court  of  Jefferson. 

The  Supreme  Court  cannot  give  relief  against  the  imposition  of  a 
•fine  of  forty  dollars. 


Pattin  Abadie  v.  Poydras.     VI,  N.  S.  26. 

The  imputation  of  a  payment  is  by  law  made  to  the  most  onerous  debt,  as  to  a  moit- 

^^e,  vhen  there  are  other  ordinary  debts. 

FOURTH  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiff  obtained  an  injunction  to  stay  proceedings 
on  an  order  of  seizure  which  the  defendant  had  caused  to  be  issued 
against  certain  slaves  mortgaged  to  him  in  the  year  1814,  to  secure 
a  debt  due  from  the  former,  which  in  1816  amounted  to  the  sum  of 
5699  dollars  57J  cents,  according  to  a  settlement  of  accounts  which 
took  place  between  the  defendant  in  the  injunction,  and  the  husband 
of  the  plaintiff.  The  cause  was  submitted  to  a  jury  in  the  court 
below,  who  found  a  verdict  for  the  plaintiff,  and  judgment  being  ren- 
dered in  pursuance  thereof,  the  defendant  appealed. 

The  evidence  of  the  case  shows  that  the  appellee  executed  the 
mortgage  on  which  the  order  of  seizure  was  granted;  that  the  debt 
which  it  was. intended  to  secure  was  taken  into  the  estimate  of 
accounts  between  the  applicant  and  the  plaintiff's  husband,  in  a  set- 
tlement made  on  the  26th  of  March,  1816,  at  which  time  a  payment 
was  made  by  the  latter,  amounting  to  4362  dollars  87)  cents,  with 
the  funds  of  the  appellee's  wife.  According  to  the  statement  then 
made,  the  whole  amount  due  by  Abadie  and  wife  to  the  defendant, 
was  8949  dollars  95i  cents.    Subsequent  to  this  arrangement,  viz: 
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in  the  year  1823,  the  plaintiff  sued  for  and  obtained  a  separation  of 
property  from  her  husband;  and  in  rendering  judgment  in  that  case, 
the  suni  which  had  been  previously  paid  over  to  the  appellant  by  her 
husband  was  included,  estimated  at  5000  dollars.  Ihese  are  the 
principal  facts  in  the  case,  and  those  alone  worthy  of  consideration 
on  its  decision.  From  them,  two  questions  arise;  the  first  relates  to 
the  imputation  of  the  payment  made  on  account  in  1816,  the  second, 
to  the  effect  on  the  rights  of  the  appellee,  which  her  claim  and  con- 
sequent judgment  agaist  her  husband,  can  have. 

Admitting  that  the  debt  owing  by  the  appellee  and  secured  by  the 
mortgage  on  which  the  seizure  was  obtained,  forms  the  first  item  in 
the  account,  as  regulated  and  settled  between  the  husband  and  the 
appellant;  and  that  the  payment  made  on  that  occasion,  was  with 
the  funds  of  the  mortgager;  no  doubt  can  be  entertained  of  its  legal 
imputation,  in  the  absence  of  any  positive  stipulation  in  relation  to 
its  appropriation.  Had  the  debts,  as  stated  in  that  account,  been 
those  of  the  husband  alone,  and  he  had  used  the  funds  of  his  wife  in 
payment,  the  doctrine  of  imputation  of  payments  would  have  found 
no  place  in  the  present  action.  But  it  appears  that  the  separate  debt 
of  his  wife,  joint  debts  of  husband  and  wife,  and  those  perhaps  of 
the  husband  alone,  were  also  blended  together  in  the  adjustment  of 
that  account.  The  payment  must  therefore  be  considered  in  relation 
to  all  the  items;  and  as  it  was  not  specified,  which  the  parties  to  the 
settlement  intended  to  extinguish,  it  should  be  imputed  according  to 
the  provisions  of  law  made  for  such  cases,  and  which  are  found  in 
the  old  Code,  290,  art.  156.  The  debt  due  on  the  mortgage  was 
certainly  the  most  onerous  in  the  catalogue  of  settlement;  and  in  dis- 
charge of  it,  the  sum  paid  ought  legally  to  be  imputed.  By  the  pay- 
ment it  was  extinguished  pro  tanto^  and  could  never  afterwards  be 
revived,  unless  by  express  consent  of  the  original  contracting  parties. 

If  this  proposition  be  true,  it  solves  the  second  question  in  the  case, 
which  has  relation  to  the  effect  produced  by  the  judgment  obtained 
against  the  husband  by  his  wife  in  her  suit  for  separation  of  property. 
In  that  judgment,  she  had  probably  no  right  to  be  considered  as  a 
creditor  for  the  amount  of  funds  which  her  husband  had  received,  as 
belonging  to  her,  coming  from  the  succession  of  her  mother,  for  the 
sum  thus  received  had  been  previously  appropriated  to  the  payment  of 
a  debt  which  she  justly  owed.  But  that  it  had  been  so  appropriated, 
there  is  no  evidence  to  show  that  she  had  any  knowledge.  It  was 
the  duty  of  her  husband  in  that  action  to  have  shown  the  use  which 
he  had  made  of  the  funds  in  defence  of  the  claims  set  up  against  him; 
and  if  his  wife's  claim  and  his  acquiescence  were  productive  of  fraud, 
it  affects  all  his  creditors,  and  not  the  defendant  in  particular;  certainly 
not  in  such  a  manner  as  to  revive  a  debt  which  had  been  long  before 
extinguished  by  payn^nt. 

But  the  amount  paid  was  not  equal  tp  the  hypothecary  debt,  which 
was,  with  interest  calculated  at  fhe  time  o^  payment,  5Q9d  dollars 
571  cents,  when  the  whole  sum  paid  was  only  4362  dQUars87i  cents. 
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The  mortgage  by  which  the  sum  of  5181  dollars  43  cents  is  secured, 
contains  no  stipulation  for  the  payment  of  interest;  and  the  defendant 
in  the  present  suit,  in  his  petition  to  obtain  an  order  of  seizure, 
claimed  only  4587  dollars  H  cents,  being  the  balance  due  on  said 
mortgage,  after  deducting  1112  dollars  50  cents,  a  surplus  which 
remained  out  of  the  payment  made  in  1816,  according  to  the  impu- 
tation contended  for  by  the  appellant.  That  payment  must,  however, 
as  we  have  already  expressed  our  opinion,  be  imputed,  in  io/Oy  to 
the  extinguishment  of  the  debt  due  on  the  mortgage,  being  5181  dol- 
lars 43i  cents,  from  which  deducting  the  total  amount  paid,  4362 
dollars  87i  cents,  a  balance  remains  due  to  the  mortgage  creditor, 
amounting  to  877  dollars  56  cents;  and  as  to  this  last  sum,  the  pro- 
ceedings on  the  order  of  seizure  are  improperly  enjoined. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  reversed  and  annulled.  And  it  is 
further  ordered,  adjudged  and  decreed,  that  the  injuction  obtained  in 
the  present  case  be  dissolved,  so  far  as  it  relates  to  the  sum  of  seven 
hundred  and  seventeen  dollars  and  fifty-six  cents,  and  that  it  remain 
and  be  made  perpetual  for  the  sum  of  four  thousand  three  hundred 
and  sixty-two  dollars  eighty-seven  and  a  half  cents,  being  part  of  the 
whole  sum  claimed  by  the  present  applicant  and  defendant  in  his 
petition  for  the  order  of  seizure.  And  that  the  appellee  pay  the 
costs  of  this  appeal,  the  appellant  paying  those  of  the  court  below. 

Derbignt/,  for  the  plaintiff. 

CuviUier  and  SegherSy  for  the  defendant. 


Duncan's  Executors  v.  Hampton.     VI,  N.  S.  31. 

The  exception  in  the  Partida9  in  favor  of  women  who  become  widows  beibre  they  ue 
of  age,  in  regard  to  estates  inherited  from  tlioir  children,  is  unrepealed  by  any  act  of 
the  legislature  of  the  state  or  late  territory. 

The  new  Code  cannot  affect  any  contract  anterior  to  its  promulgation. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  in  this  case  set  u)rth  two  distinct  causes  of  action,  on 
which  they  claim  a  recovery  of  the  amount  stated  in  their  petition. 
The  first  is  for  money  paid  to  the  testator,  as  endorser  on  certain 
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notes  alleged  to  have  been  made  by  the  defendant  through  the  minis*- 
try  of  his  agent  and  attorney,  in  fact,  in  consequence  of  a  transaction 
or  compromise  which  took  place  between  him  and  certain  creditors, 
with  whom  difficulties  existed  in  relation  to  the  payment  of  the  price 
of  a  tract  of  land.  The  second  is  to  obtain  restitution  of  sums  of 
money  advanced  by  the  testator  in  payment  of  debts  due  by  the  defen- 
dant, and  which  were  paid  for  the  benefit  of  the  latter. 

The  court  below  gave  judgment  in  favor  of  the  plaintiffs  for  8750 
dollars  with  interest;  from  which  the  defendant  appealed. 

The  principal  facts  of  the  case  as  shown  by  the  evidence  are  as  fol- 
lows: On  the  25th  of  January,  1817,  the  defendant  purchased  from 
Louisa  -De  Armas,  wife  of  Carlos  De  Armas,  a  certain  tract  of  land  for 
the  price  of  12,500  dollars  stipulated  to  be  paid  by  annual  instalments, 
accruing  from  the  date  of  the  act  of  sale,  which  was  passed  before  a 
notary  and  made  by  and  with  the  consent  and  approbation  of  the  hus- 
band, who  signed  it  together  with  his  wife.  The  first  instalment 
appears  to  have  been  paid.  When  the  second  became  due,  payment 
was  withheld,  and  suit  being  brought  to  recover  it,  the  defendant  re- 
sisted the  claim  on  the  ground  of  imperfections  in  the  title  which  he 
had  acquired  to  the  property,  as  havhig  been  sold  without  authority  or 
power  in  the  vendors  to  transfer,  being  in  contravention  of  the  wife's 
dotal  rights.  In  that  case  the  district  court  gare  judgment  for  the 
plaintiffs,  which,  on  appeal,  was  reversed. 

While  matters  were  in  this  situation  between  the  sellers  and  pur- 
chaser of  the  land,  the  compromise  as  set  forth  by  the  plaintiffs  in 
the  present  action,  took  place  by  the  agency  of  R.  Clague,  for  and  on 
the  part  of  the  defendant;  whose  authority  the  latter  disavowed,  so 
soon  as  the  transaction  came  to  his  knowledge. — Some  time  after 
these  occurrences,  application  was  made  to  the  Supreme  Court  to 
suspend  any  final  decree  in  the  cause  of  De  Armas  and  Wife  v.  Hamp- 
ton, which  by  consent  of  the  parties  was  done,  and  also,  in  conse- 
quence of  consent,  the  appellants  were  permitted  to  withdraw  their 
appeal.  See  8  Atari.  432.  Another  appeal  was  subsequently  taken 
for  a  similar  judgment  of  the  district  court,  which  was  finally  affirmed. 
See  11  Mart.  552.  After  this  affirmation  (as  is  now  shown  to  the 
court)  the  amount  of  money  claimed  in  that  suit,  Vith  interest  and 
cosUi,  was  paid  into  the  court  below,  and  eventually  came  into  the 
hands  of  the  testator. 

From  this  statement  of  the  case,  it  is  evident  that  no  question 
remains  in  relation  to  the  first  and  second  instalments  of  the  price  of 
the  plantation  purchased  by  the  defendant  as  above  indicated.  There 
is  no  evidence  of  any  power  or  authority  from  the  defendant  granted 
to  Clague,  who  assumed  to  act  for  him  in  the  alleged  transaction  or 
compromise;  no  act  showing  a  subsequent  ratification,  but  on  the 
contrary,  an  express  disavowal  of  every  thing  which  was  done  under 
that  assumed  agency.  The  appellant  is  therefore  most  clearly  free 
from  all  obligations  created  by  the  stipulations  of  that  compromise. 

The  sole  question  of  importance  in  the  case  arises  out  of  the  pay^ 
Vol.  III.— 62 
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-ment,  made  by  the  testator  of  the  appellees^  of  the  two  last  instal- 
ioeots. — Their  right  to  sue  for  the  benefit  of  his  successioa  is  ques- 
tioned, but  we  do  not  doubt  on  that  subject.  The  will,  according  to 
a  just  and  rational  construction,  gives  them  power  to  collect  the 
^ebts  which  might  be  owing  to  the  estate  of  their  testator.  In  the 
-receipt  of  debts  they  are  authorised  to  act  jointly  and  severally.  The 
grant  of  authority  to  receive  debts,  without  power  in  the  executors 
to  enforce  payment,  would  be  wholly  illusory,  and  defeat  the  evident 
intention  of  the  testator. 

In  examining  the  principal  question,  we  must  inquire:  1.  whe- 
ther the  debts  of  the  defendant  were  paid  by  the  deceased  during  his 
lifetime^  which  were  justly  due  and  owing,  and  payment  of  which 
eould  have  been  legally  enforced  by  the  creditors?  2.  whether  the 
payment  was  made  under  circumstances  such  as  authorise  a  recovery 
of  the  amount  paid,  as  having  been  advanced  for  the  use  and  benefit 
of  the  appellant? 

According  to  the  act  of  sale  which  took  plac^  between  Mr.  De  Atr 
mas  and  the  defendant,  for  the  land  as  above  stated,  the  latter  bound 
himself  to  pay  on  the  25th  of  January,  1S20,  3750  dollars,  being  the 
last  two  installments  of  the  price  agreed  to  be  paid  for  said  land. 

The  act  of  sale  has  not  in  any  manner  been  cancelled  or  annulled, 
but  remains  in  all  original  legal  force  and  effect.  At  the  time  the 
pretended  compromise  was  entered  into  between  the  parties  to  the 
<leed  of  sale,  through  the  agency  of  R.  Clague  on  the  part  of  the  de- 
fendant, which  took  place  in  August,  1819,  the  second  instalment 
was  unpaid,  and  then  formed  tlie  basis  of  litigation,  in  which  the 
•xight  of  the  vendors  to  recover  payment  was  in  contestation.  The 
final  decision  in  that  case,  and  the  appropriation  of  the  money  re- 
covered has  already  been  stated.  It  is  in  proof  in  the  present  case, 
that  the  balance  of  the  price  of  the  property  purchased  by  the  appel- 
lant, as  above  set  forth,  has  been  paid  to  the  seller  by  the  plaintiff's 
testator. 

The  testimony  which  establishes  this  fact,  was  given  by  the  hus- 
band of  the  person  who  sold  the  land,  and  had  joined  in  said  sale  as 
an  evidence  of  his  permission  and  authorisation  to  his  wife  to  sell. 

This  witness  was  objected  to  by  the  counsel  for  the  defendant  as 
being  incompetent  on  account  of  interest,  and  a  bill  of  exceptions  is 
found  on  the  record,  to  the  opinion  of  the  judge  a  qvo^  which  allowed 
;him  to  testify.  He  appears  to  us  to  be  wholly  disinterested  in  rela- 
tion to  the  fact  of  payment  having  been  made  by  the  testator,  as  al- 
leged in  this  case;  or,  if  any  kind  of  interest  exists,  it  is  opposed 
to  the  witness,  as  his  testimony  amounts  to  an  acknowledgment  of 
satisfaction  of  a  debt  due  to  his  wife,  or  to  himself  and  her  jointly. 

We,  therefore^  consider  that  proof  of  payment,  as  alleged  in  the 
petition,  has  been  made..  In  proceeding  further  on  the  first  inquiry, 
it  remains  to  be  ascertained  whether  the  debt  thus  paid,  amounting 
lo  5000  dollars,  was  one  which  could  have  been  legally  exacted  from 
-the  defendanL    It  certainly  stood  in  a  situation  precisely  similar  to 
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that  which  was  recovered  in  the  suit  of  De  Armas  and  Wife  v. 
Hampton,  by  a  final  judgment  of  this  court  as  seen  in  11  Martin, 
552 J  above  referred  to;  and  if  that  judgment  be  correct,  on  legal  prin- 
ciples, no  doubt  could  be  honestly  entertained  of  the  appellant's  lia- 
bility to  pay  the  subsequent  instalments.  But  the  correctness  of  that 
judgment  has  been  assailed  on  various  grounds  which  must  be  inves- 
tigated. Before  proceeding  to  this  investigation,  we  deem  it  not  im- 
proper to  remark,  that  there  would  be  nothing  very  surprising  in  the 
occurrence,  if  the  court  had  been  led  into  error  in  that  case,  as  both 
parties  to  the  suit  evidently  desired  a  decision  which  should  pro- 
nounce the  sale  valid  in  law,  and  completely  translative  of  property; 
and  a  decree  for  the  payment  of  the  price.  We  however  believe  that 
there  is  nothing  erroneous  in  the  decision  of  the  case.  The  difficulty 
which  appeared  in  the  cause  when  it  was  first  brought  before  the 
appellate  court,  arising  from  the  marriage  contract  of  the  plaintiffs, 
was  subsequently  overcome  by  showing  that  the  contract  had  not 
been  recorded  in  pursuance  of  the  act  of  1813,  and  consequently,  was 
without  effect  in  relation  to  the  rights  of  third  persons.  The  land 
which  was  sold  and  conveyed  to  General  Hampton,  was  represented 
to  have  been  the  common  property  of  Mrs.  De  Armas,  the  seller,  and 
her  child  by  a  former  marriage,  and  which  she  had  acquired  by  ad- 
judication of  the  succession  of  her  first  husband. 

In  the  present  case,  the  fact  of  the  property  having  been  held  in 
common  by  the  mother  and  her  son  is  contradicted,  on  the  ground, 
that  as  her  share  of  the  estate  accrued  in  consequence  of  the  death 
of  a  child,  from  whom  on  gnneral  principles  she  would  have  inherited; 
yet  by  her  second  marriage  she  lost  the  full  right  of  inheritance, 
and  only  took  a  usufructuary  interest.  In  support  of  this  doctrine, 
the  appellants'  counsel  rely  on  an  act  of  our  old  Civil  Code,  227, 
found  at  page  258,  and  which  is  retained  in  the  New  Code,  art.  174fj. 
It  is  true  that  these  laws  contain  an  exception  to  the  general  rule  of 
inheritance  by  ascendants.  But  it  is  an  exception  which  existed 
under  the  former  laws  of  the  country,  and  which  appears  to  have  its 
exceptions  also,  unrepealed  by  any  act  of  legislation  since  the  country 
came  under  the  dominion  of  the  United  States.  One  of  these  excep- 
tions to  the  exception  is  created  in  favor  of  women  becoming  widows 
before  the  age  of  majority,  although  they  should  marry  a  second 
time,  and  under  its  protection  Mrs.  De  Armas  rests,  as  shown  by  the 
testimony  of  this  case,  for  she  was  not  of  age  at  the  death  of  her  first 
husband.     See  Febrero^  Part.  1,  chap.  3,  no.  2. 

After  the  death  of  one  of  her  children,  having  only  two,  it  is  clear 
that  the  mother  and  surviving  child  held  the  succession  of  her  first 
husband  in  common,  which  was  adjudged  to  her  in  pursuance  of  the 
provisions  of  an  act  of  the  legislature,  passed  in  1809.  See  3  Mart. 
Digest,  126.  This  law  declares,  that  an  estate  thus  adjudicated  shall 
remain  specially  mortgaged  to  secure  payment  either  to  the  minor  or 
to  his  curators.  According  to  this  proviso,  a  tacit  mortgage  is  created 
and  exists  on  all  property  adjudicated  under  that  act.    And  the  ex- 
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istence  of  such  mortgage  on  the  property  in  the  instance  before  the 
court,  is  offered  as  an  objection  to  the  propriety  and  legality  of  the 
payment  made  by  the  testator  of  the  plaintiffs  under  pretence  of 
benefiting  the  defendant.  It  is  insisted  that  the  latter  would  not 
have  been  bound  to  pay  to  De  Armas  and  wife,  unless  under  security 
against  the  probable  or  possible  effects  of  said  mortgage  on  the  pro- 
perty sold.  The  doctrine  as  contended  for  by  the  appellant  is  that 
which  some  of  the  early  decisions  of  this  court  seem  to  teach,  par- 
ticularly that  given  in  the  case  of  Duplantier  v,  St.  P6, 3  Martin ^236, 
But  the  principles  assumed  in  those  decisions  have  been  eventually 
overruled  by  that  rendered  in  the  case  of  Fullon^s  Heirs  v.  Griswold, 
reported  in  7  Martin^  323.  It  is  believed  that  no  doubt  has  been 
entertained  by  the  court,  of  the  correctness  of  that  judgment,  so  far 
as  it  relates  to  the  practice  of  setting  up,  in  defence  of  payment,  out- 
stianding  titles  to  land.  With  regard  to  mortgages  actually  existing 
on  property  sold,  whether  they  ought  to  be  successfully  opposed  to 
payment  of  the  price,  without  security,  has  been  doubted,  and  in 
case  of  insolvency  of  the  sellers,  might  still  have  been  reasonably 
doubted,  were  it  not  that  these  matters  have  been  settled  by  the  Code 
art.  2535.  This  law  being  posterior  to  the  sale  made  from  Dc  Armas 
and  wife,  or  rather  from  the  wife  to  Hampton,  can  have  no  influence 
on  the  present  case.  And  the  law,  as  it  previously  existed,  according 
to  the  exposition  given  by  the  decisions  of  the  Supreme  Court,  would 
not  warrant  a  detention  of  the  prices  stipulated  to  be  paid  for  proper- 
ty, unless  the  buyer  should  have  been  disturbed  by  an  action  actually 
commenced,  either  hypothecary  or  in  revendicaiion.  We  therefore 
conclude  that  the  appellant  wasboutid  to  pay  to  the  seller  of  the  land 
the  last  two  instalments  of  the  price,  at  the  time  when  they  became 
due,  and  that  as  they  were  paid  by  the  testator,  his  executors  have 
a  right  to  recover,  in  the  present  suit,  the  amount  so  paid  with  legal 
interest;  unless  there  be  something  in  the  manner  of  payment  which 
destroys  their  rights.  This  leads  us  to  a  short  investigation  of  the 
circumstances  under  which  payment  was  actually  made.  It  is  true, 
that  Duncan,  the  testator,  paid  to  De  Armas  and  Wife,  under  a  direct 
and  immediate  influence  occasioned  by  his  endorsement  on  notes 
which  were  executed  in  virtue  of  a  void  transaction.  But  the  con- 
sideration for  which  these  notes  were  given  was  a  part  of  the  price 
of  the  plantation  which  had  occasioned  much  litigation;  and  the  en- 
dorser, by  paying  the  notes,  paid  that  part  of  the  price  which  was 
then  owing  and  due.  It  was,  therefore,  sub  modo,  a  payment  for 
the  benefit  of  the  purchaser,  and  which,  in  justice  and  equity,  and  ac- 
cording to  law,  he  is  bound  to  refund.  See  CwriV/,  p.  383,  No  4, 
and  Part.  5,  tit.  12,  law  32,  and  tit.  14,  law  3.  If  any  doubt  could 
remain  of  the  consistency  of  the  opinion  now  expressed,  with  the 
jurisprudence  of  the  country,  as  it  existed  previous  to  the  adoption  of 
our  last  Code,  in  relation  to  the  liability  of  purchasers,  to  be  com- 
pelled to  pay  the  price  of  property  encumbered  with  tacit  mortgages, 
without  requiring  security  against  the  effect  of  liens  of  that  nature^ 
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such  doubt  is  much  weakened,  if  not  entirely  removed,  by  reference 
to  a  positive  enactment  of  the  legislature,  relative  to  a  branch  of  the 
same  subject.  We  allude  to  the  act  of  1817,  in  relation  to  sales  made 
under  execution,  wherein  it  is  declared  that  a  purchaser  of  property 
at  sheriff's  sales  cannot  refuse  to  pay  the  price,  on  account  of  the  ex- 
istence of  a  general  or  tacit  mortgage,  unless  a  suit  be  actually  com- 
menced and  pending  against  the  property  thus  encumbered. 

The  right  to  recover  interest  on  money  due  for  the  price  of  real 
property  or  such  as  is  capable  of  producing  fruits,  has  been  so  long 
settled  that  we  should  have  deemed  it  unnecessary  to  mention  the 
subject,  were  it  not  for  the  opposition  made  by  one  of  the  counsel  for 
the  defendant  in  the  course  of  his  argument.  There  has  been  no 
variance  in  the  decisions  respecting  interest  since  the  case  of  Segur's 
Syndics  v.  Brown,  reported  in  8  Martirtj  91. 

The  judgment  of  the  district  court  is  erroneous  in  allowing  too 
much  to  the  plaintiffs. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  it  be  reversed, 
avoided  and  annulled;  and  it  is  further  ordered,  adjudged  and 
decreed,  that  the  plaintiffs  and  appellees  do  recover  from  the  defend- 
ant and  appellant  the  sum  of  five  thousand  dollars,  with  interest  at 
the  rate  of  five  per  cent,  per  annum,  on  three  thousand  seven  hundred 
and  fifty  dollars,  from  and  after  the  25th  of  January,  1820,  until  the 
same  be  paid;  and,  also,  interest  on  twelve  hundred  and  fifty  dollars 
at  the  same  rate,  from  the  25th  of  January,  1821,  until  payment  shall 
be  made;  the  appellees  to  pay  the  costs  of  this  appeal^  and  the  appel- 
lant costs  in  the  court  below. 

Conrad  and  Hennetiy  for  the  plaintiffs. 

Mazureau  and  Preston^  for  the  defendant. 


M'Donough,  v.  De  Annas  et  ah    VI,  N.  S.  44. 

FIRST  District. 

When  a  new  trial  is  refused  below,  the  case  will  be  remanded  for 
it,  if  the  Supreme  Court  cannot  concur  in  the  decision  of  the  jury. 
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Dicks  et  al.  v.  Cash  et  ah     VI,  N.  S.  45. 

If  the  plaintiff  has  parted  with  his  interest  in  the  bill  and  gives  no  other  evidence  oF 
title  bat  that  resulting  from  possession,  he  will  be  nonsaited. 

THIRD  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  on  a  bill  of  exchange,  and  the  plaintiffs 
were  nonsuited,  because  it  appeared,  they  had  once  parted  with  the 
legal  interest  in  the  instrument  sued  on,  and  gave  no  further  evidence 
of  title  in  themselves,  but  the  possession  of  it.  We  think  the  judge 
below  decided  correctly.  It  is  the  well  established  doctrine  in  the 
court,  and  one  equally  supported  by  reason  and  authority. 

If,  indeed,  it  appeared,  the  endorsee  had  been  merely  the  agent  of 
the  petitioners,  the  decision  should  have  been  otherwise,  as  we  have 
already  intimated  in  the  case  of  Thompson  v.  Flower;  but  we  can- 
not presume  that  fact,  and  it  is  not  proved.  It  was  upon  proof  of 
this  fact  that  the  case  in  18  Johnson,  to  which  we  have  been  referred, 
was  decided.     1  Mart.  N,  S.  301,  372;  2  K  S.  213;  Johns.  239. 

It  is,  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Fierce^  for  the  appellants. 


Vawter  v.  Morgan.    VI,  N.  S,  46. 

FIRST  District. 

The  provisions  of  the  Code  of  Practice  which  require  the  judge  to 
fix  the  amount  of  the  bonds  to  be  taken  on  a  writ  of  sequestration, 
and  the  sheriff  to  return  it  into  court  are  directory  only.  They  do 
not  authorise  a  recourse  on  the  sheriff  for  a  neglect,  from  which  (he 
plaintiffs  receive  no  injury. 
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Dennistoun  et  al.  v.  Debuys  et  al.     VI,  N.  S.  48. 

If  U  be  admitted  that  two  persona  have  taken  a  third  in  business,  and  it  appears  they 
made  him  an  advance  pf  several  thousand  dollars,  the  interest  of  which  is  to  be  regu- 
lated  by  the  profit:  then  they  supply  him  with  goods,  pay  for  others  shipped  to  him, 
supply  him  with  money,  and  pay  his  drafls,  a  partnership  will  be  inferred. 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  claim  the  balance  of  an  account,  annexed  to  the 
petition. 

Dupuy,  one  of  the  defendants,  interrogated  separately,  answered, 
that  a  partnership  existed  between  himself  and  the  two  defendants 
at  the  time  the  goods  were  purchased — that  they  were  so,  for  the 
account  of  the  three  defendants. 

Debuys  &  Longer,  before  answering,  prayed  that  the  interrogato- 
ries put  singly  to  their  co-defendant  Dupuy,  might  be  struck  out, 
being  illegal  and  improper. 

They  finally  pleaded  the  general  issue,  and  expressly  denied  the 
existence  of  a  partnership  between  them  and  Dupuy,  and  repeated 
their  prayer,  that  the  interrogatories  put  singly  to  the  latter,  and  his 
answers,  be  stricken  out. 

The  plaintiff  was  nonsuited,  and  appealed. 

He  infers  the  court  erred  in  concluding  he  had  not  found  sufficient 
testimony  to  establish  a  partnership  between  Debuys  &  Longer,  and 
the  defendant  Dupuy. 

It  is  in  evidence  that  the  defendant.  Longer,  admitted  that  Debuys 
&  Longer  had  taken  Dupuy  in  business,  and  an  account  current 
between  them  and  Dupuy  shows  that  they  made  him  an  advance  of 
8000  dollars,  to  aid  him  in  his  business,  the  interest  of  which  was  to 
be  determined  by  the  profits — au  prorata  des  benefices. 

The  same  account  current  shows  the  defendants,  Debuys  &  Longer, 
supplied  Dupuy  with  goods,  or  paid  for  goods  shipped  to  him,  and 
supplied  him  with  money  and  their  notes,  and  paid  his  drafts. 

We  think  this  is  evidence,  that  the  defendants,  Debuys  &  Longer, 
furnished  a  capital  to  Dupuy,  to  be  employed  in  a  trade,  in  the  profits 
of  which  they  were  to  share,  since,  for  the  use  of  the  capital  so 
employed,  they  were  to  receive  an  interest  proportioned  to  the  profits, 
au  prorata  des  benefices;  it  is  then  necessarily  to  be  concluded,  that 
they  were  to  share  in  the  profits  that  might  result  from  the  purchases 
made  on  the  credit  which  the  possession  of  the  capital  they  advanced 
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him  gave;  because  the  profits  made  on  such  purchases  swelled  the 
profits  made  by  Dupuy  in  his  business,  and  thus  increased  the  share 
of  Debuys  &  Longer,  by  increasing  the  rate  of  interest  they  had  con- 
tracted for:  a  rate  of  interest  which  might  exceed  the  rale  of  conven- 
tional interest,  because,  peradventure,  they  might  not  only  lose  any 
claim  to  interest;  and,  as  to  Dupuy,  they  could  not  be  compelled  to 
bear  any  portion  of  the  loss,  on  which  we  give  no  opinion  as  to  cre- 
ditors, they  might  be  charged,  as  partners,  beyond  the  capital 
advanced. 

It  is,  however,  shown  that  the  goods  were  on  the  plaintifis'  books 
charged  to  Dupuy  alone,  delivered  to  him,  or  sent  by  drays  to  his 
address,  without  any  mention  of  the  names  of  the  other  defendants; 
we  think  this  does  not  alter  the  case.  One  partner  binds  the  others 
when  he  purchases^  in  his  own  name,  goods  in  which  the  partner- 
ship deals. 

The  amount  of  goods  delivered,  and  their  value,  is  proved. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed;  and  that  the 
plaintiffs  recover  from  the  defendants  two  thousand  six  hundred  and 
sixty-three  dollars  and  forty-three  cents,  with  costs  in  both  courts. 

EusiiSf  for  the  plaintiffs. 

Orymes  and  Lockeit,  for  the  defendants. 


Goicoechea  v.  Louisiana  State  Insurance  Company. 

VI,  N.  S.  51. 

If  there  be  a  breach  of  warranty,  no  matter  whether  that  breach  were  or  not  the  caoee  of 

the  condemnation,  the  assurers  are  discharged. 
Warranties  in  policies  are  of  two  kinds,  affirmative  and  promissory  and  both  are  in  the 

nature  of  conditions  precedent 
Written  parts  of  a  policy  control  those  that  are  printed,  where  the  written  and  prkiied 

words  contradict  each  other. 
Bat  where  they  do  not,  the  whole  instrtiment  most  be  constraed  together. 
Where  the  policy  has  a  dedaration  in  writing  that  certain  propeKy  insni^d  bcflongs  to  a 

country  at  war  with  that  which  the  ship  is  bound  to,  ahd  it  also  contaitts  a  vanrmty 

against  any  lees  arising  fr^nl  EHieit  tm4et  the  imNnrehi  «ra  Mt  rei^poRsiUa  (bf  a  loM 

proceeding  from  tiie  latter  caoseh 

FIRST  District 
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Porter,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  on  a  policy  of  insurance  on  goods  on 
board  the  schooner  Isaac  M'Kim,  from  Havana,  in  the  Island  of 
Cuba,  to  Soto  la  Marina,  in  the  republic  of  Mexico.  The  policy 
contains  a  warranty  that  the  insurers  are  to  be  <<free  from  any 
charge,  damage  or  loss  which  may  arise  in  consequence  of  engaging, 
or  having  been  engaged,  in  illicit  or  prohibited  trade,  at  any  time 
whatsoever."  The  property  insured  is  represented  to  be  Spanish, 
and  the  premium  paid  is  five  per  cent. 

The  schooner,  on  approaching  the  port  of  Soto  la  Marina,  was 
taken  possession  of  by  an  armed  vessel  belonging  to  the  Mexican 
government.  Proceedings  were  instituted  against  her  in  a  court  of 
justice,  and  she  and  her  cargo  were  condemned. 

The  grounds  of  condemnation,  as  stated  in  the  opinion  of  the 
assessor  and  the  final  decree  of  the  court,  are,  that  the  cargo  belonged 
to  the  Spaniards;  that  it  was  the  produce  of  Spain;  and  that  the 
schooner  sailed  from  an  enemy's  port. 

Some  of  the  causes  of  condemnation  being  jure  belli^  and  others 
a  breach  of  municipal  law,  the  question  has  been  raised,  and  very 
fully  argued,  whether  the  defendants  are  protected  by  the  warranty 
in  the  policy  against  illicit  trade. 

In  the  case  of  CucuUu  against  the  present  defendants,  which  lately 
underwent  so  much  discussion  in  this  court,  the  judgment  rendered 
went  on  the  idea,  that  if  there  was  a  breach  of  warranty,  no  matter 
whether  that  breach  was  or  was  not  the  cause  of  condemnation  and 
loss,  the  assurers  were  discharged. 

By  our  law,  warranties  in  policies  of  insurance  are  of  two  kinds, 
affirmative,  or  promissory,  and  they  are  considered  in  the  nature  of  a 
condition  precedent.  That  is,  on  the  falsehood  of  the  affirmative, 
or  the  nonperformance  of  the  executory  stipulation,  the  contract 
becomes  void,  and  is  incapable  of  producing  any  obligation  between 
the  parties.  The  lex  rnercatoria  of  the  continent  of  Europe  has 
adopted  the  same  principles,  with  this  difference,  perhaps,  that  there, 
a  substantial  compliance  with  the  warranty  is  sufficient,  while  here 
it  must  be  strictly,  or,  according  to  some,  literally  performed.  Hence 
it  follows,  that  as  soon  as  a  breach  of  the  warranty  is  established,  it 
is  immaterial  to  inquire,  whether  the  loss  was  occasioned  by  it  or 
not;  for  the  insured  having  failed  to  comply  with  the  condition  on 
which  the  insurer  agreed  to  bind  himself,  the  latter  is  discharged 
from  all  responsibility.  Condy's  Marshall,  348,  349,  436,  452. 
Park  on  Insurance,  422;  Philips  on  Insurance,  127;  EmerigonNo. 
1,  cap.  6,  sect.  4, 164  a  168;  Pothier  on  Jiss.^  No.  199;  Bon/ay  Paty 
Cottrs  de  Droit  Commercial^  vol.  S^sect.  15,  507  a  510;  Code  de 
Com.  Franc,  art,  3 18. 

It  is  unnecessary  for  us,  therefore,  to  go  into  an  examination  of 
the  point  so  much  discussed  at  the  bar,  whether  the  breach  of  muni- 
cipal law,  or  the  violation  of  the  rights  of  Mexico  as  a  belligerent, 
was  the  principal  cause  of  condemnation.     Whether  the  sentence 
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shows  the  one  or  the  other  is  imroaterial,  provided  it  shows  there 
was  a  breach  of  the  warranty. 

That  it  does,  there  cannot  be  a  doubt.  The  decree  condemns  the 
goods,  because  they  are  enemy's  property,  and  because  they  are 
about  to  be  introduced  in  violation  of  municipal  law.  The  last  cause 
of  condemnation  proves  that  the  insured  did  not  comply  with  his 
warranty,  and  as  that  is  a  condition  precedent  to  his  right  of  recovery, 
he  cannot  succeed  in  this  action.     See  3  Burro wes,  1419. 

But  the  plaintiff  contends  that  however  correct  such  a  doctrine  may 
be  in  an  ordinary  case,  the  rule  cannot  apply  here,  because  the  terms 
of  the  contract  do  not  authorise  it 

.  The  policy  is  in  the  usual  form.  Immediately  after  the  clause  of 
warranty  against  illicit  trade,  which  makes  a  part  of  the  printed 
instrument,  there  is  written,  ^  this  insurance  is  declared  to  be  on  74 
boxes  of  white  wax,  marked  S.  C.  valued  at  7000  dollars,  represented 
to  be  Spanish  property." 

These  expressions  being  written,  it  is  argued  they  must  control 
that  part  of  the  policy  which  is  printed;  and,  therefore,  the  assurers 
are  responsible,  as,  by  the  contract,  they  were  informed  the  assured 
was  about  to  embark  on  an  illicit  trade,  and  with  that  knowledge 
took  the  risk.  The  high  premium  paid  is  offered  as  another  argu- 
ment in  support  of  this  construction. 

The  rule  invoked  by  this  argument,  that  the  written  parts  of  the 
policy  should  control  those  that  are  printed,  is  correct,  because  the 
written  words  are  the  immediate  language  and  terms  stated  by  the 
parties  themselves,  for  the  expression  of  their  meaning;  and  the 
printed  ones,  a  genersX  formufoy  made  for  all  cases  that  may  be  pre- 
sented. But  the  rule  cannot  properly  receive  an  application  in  cases 
other  than  those  where  the  written  and  printed  words  so  contradict 
each  other  that  the  one  must  yield  to  the  other.  Where  they  do  not, 
the  principle  must  necessarily  be  subordinate  to  another,  to  which  the 
policy  of  insurance  and  all  other  contracts  are  subject  in  their  inter- 
pretation, viz:  that  every  part  of  them  should  have  effect,  if  possible. 
This  is  a  fundamental  rule  of  construction,  to  which  we  do  not,  at 
this  moment,  recollect  an  exception,  and  it  is  founded  on  the  plainest 
of  reasons,  namely;  that  it  cannot  be  supposed  that  terms  to  which 
a  meaning  can  be  given,  and  which  have  an  important  bearing  on 
the  interest  of  the  parties,  were  inserted  or  left  in  the  contract,  for  no 
purpose.  Civil  Code,  270,  art.  57;  Poihier  on  Ob,y  no.  92;  1  Bur- 
rowes,  282. 

The  position,  therefore,  assumed  by  the  plaintiff,  will  not  bear  the 
application  of  this  principle.  It  is  true,  the  insurers  underwrote  a 
policy  which,  among  other  risks,  presented  that  of  an  illicit  trade,  but, 
at  the  same  time,  they  declared  that  they  would  not  assume  the  lat- 
ter risk  ,  and  that  he  would  take  it  on  himself.  Now,  if  we  should 
say,  that  the  representation  of  the  property  being  Spanish,  and  that 
it  was  to' be  carried  from  an  enemy's  port  to  Soto  la  Marina,  makes 
the  insurers  responsible  for  a  breach  of  municipal  law,  then  the 
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clause  that  the  assured  would  take  the  risk  of  illicit  trade  means 
nothing.  If,  on  the  contrary,  we  give  to  this  warranty  its  full  effect, 
and  say  that  the  assurers  were  not  to  take  that  risk,  we  do  not  de- 
stroy that  part  of  the  policy  which  declares  that  the  property  was 
Spanish,  and  was  to  be  carried  from  an  enemy's  port;  because  we 
still  leave,  as  a  subject  for  the  contract  to  operate  on,  all  other  risks 
of  the  sea,  and  those  proceeding  from  the  war  existing  between 
Mexico  and  Spain.  The  latter  interpretation  is,  therefore,  that  whidi 
the  court  is  compelled  to  adopt,  for  by  it  we  give  effect  to  both  clauses 
of  the  contract;  by  the  other  we  would  destroy  one  of  them. 

We  have  been  referred  by  the  counsel  for  the  plaintiff,  to  a  case 
decided  in  the  circuit  court  of  the  United  States,  for  Pennsylvania, 
and  a  nUiprius  decision  in  New  York,  where  it  was  held,  that  when 
the  insurer  knows  the  cargo  which  he  underwrites  to  be  prohibited, 
he  is  not  protected  by  the  warranty  that  he  is  not  to  be  responsible 
for  illicit  trade.  No  reason  is  given  in  either  of  these  cases,  why,  oa 
a  voyage  of  this  kind,  the  underwriter  may  not  agree  to  take  sea  or 
war  risks,  and  refuse  those  arising  from  seizure  for  illicit  trade,  aod 
we  are  totally  at  a  loss  to  conceive  on  what  grounds  such  an  opinion 
can  rest.  Admitting  that  he  is  bound  to  know  the  municipal  regula- 
tions of  the  country  to  which  the  goods  are  carried,  he  may  certainly 
refuse  to  be  answerable  for  a  violation  6f  them.  Nothing  prevents 
the  parties  to  a  contract  of  insurance  from  dividing  the  risks;  the  aa- 
surer  may  take  all,  or  any  portion  as  he  thinks  fit  These  decision/;, 
however,  are  in  direct  opposition  to  that  given  in  the  case  of  Hub- 
bard V.  Church,  in  the  Supreme  Court  of  the  United  States,  and  to 
that  of  Higgins  v.  Pomeroy,  in  the  Supreme  Court  of  Massachusetts- 
%  Cranch,  i^32;  11  Mass.  Rep.  104;  1  Condy's  Marshall,  346;  1 
Anthon,  26. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgmevtf 
of  the  district  court  be  affirmed,  with  costs. 

Grymes^  for  the  plaintiff. 

Eusiisy  for  the  defendants. 
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Oakley  ei  aL  v.  Itussell  et  aU     VI,  N.  S.  58. 

The  owner  will  recover  for  injury  to  his  goods  on  hoard  the  Teflsel,  although  they  were 

removed  from  the  quay,  if  there  is  full  proof  of  their  having  been  injured  on  board. 
Port  Wardens  are  judges  of  the  necessity  of  selling  damaged  goods  at  aucticML 

FIRST  District. 

Matheivs,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  to  obtain  indemnity  for  damages,  which  the 
plaintiffs  allege  they  have  sustained  in  consequence  of  injury  done 
to  their  merchandise,  ou  board  the  vessel  of  the  defendants,  which 
occurred  by  the  negligence  or  mismanagement  of  the  master.  The 
plaintiffs  obtained  judgment  for  831  dollars  88  cents;  from  which  the 
defendants  appealed* 

The  facts  of  the  case  show,  that  the  goods  or  merchandise,  con- 
cerning which  the  present  dispute  arises,  were  shipped  on  board  the 
brig  to  be  carried  from  New  York  to  New  Orleans,  acknowledged  to 
have  been  received  in  good  order;  that  they  were  landed  at  the  port 
of  destination  and  taken  to  the  store  house  of  the  plaintiffs  by  their 
clerk  or  agent;  that  on  opening  the  boxes  which  contained  them, 
they  were  discovered  to  be  damaged;  that  a  survey  was  had  on  them 
by  the  Port  Wardens,  who  condemned  them  as  being  unmerchant- 
able, and  they  were  consequently  sold  at  auction,  in  such  manner  as 
to  cause  a  loss  in  comparison  with  sound  goods  of  the  same  kind,  to 
the  amount  adjudged  to  the  appellees,  according  to  an  estimate  made 
in  relation  to  their  value  in  New  Orleans,  &c. 

Against  the  correctness  of  the  judgment  of  the  district  court,  the 
defendant's  counsel  contends  on  the  folowing  grounds: 

1.  That,  as  the  goods  were  received  by*the  agent  of  the  plaintiffii 
and  taken  to  the  store,  without  any  objection  having  been  made  to 
their  condition,  the  owners  of  the  vessel  are  exonerated  from  all 
liability  in  damages. 

2.  That  the  proceedings  of  the  Port  Wardens  having  taken  place, 
ex  parley  cinnot  in  any  manner,  affect  the  interests  of  the  defend- 
ants. 

3.  That  the  estimation  of  injury  or  damages  was  made  on  a  value 
improperly  assessed,  viz:  that  of  such  goods,  if  sound  at  the  port  of 
destination,  whereas,  it  should  have  been  their  value  at  the  port  a 
quOy  or  invoice  prices,  &c. 

In  support  of  the  first  ground  of  defence,  we  are  referred  to  the 
cases  of  Monro  v.  Owners  of  the  Ship  Baltic,  and  Urquhart  v.  Robin- 
son, reported  in  1  Marliuj  195  and  236.    The  principal  points  deci- 
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ded  in  these  cases,  relates  to  the  admissibility  of  an  invoice  in  evi- 
dence to  prove  a  deficiency  in  the  goods  which  were  actually  delivered 
as  compared  with  those  stated  in  the  invoice.  The  carriers  were 
charged  with  direct  embezzlement,  at  least  gross  negligence,  in  suf- 
fering some  part  of  the  goods  to  be  stolen.  In  such  cases  clear  and 
explicit  testimony  should  be  required  to  establish  the  fraiid,  or  negli- 
gence so  gross  as  to  savor  much  of  fraud. 

In  the  case  now  under  consideration,  it  was  incumbent  on  the  plain- 
tiffs to  show  that  the  damage  of  which  they  complain,  happened  to 
the  merchandise  whilst  in  the  possession  of  the  carriers,  &c.  Thw 
fact,  we  are  of  opinion,  the  evidence  in  the  cause  completely  esta- 
blishes, notwithstanding  the  removal  of  the  goods  from  the  q[uay,  or 
levee,  before  they  were  inspected. 

There  does  not  appear  to  have  been  any  thing  irregular,  in  the 
proceedings  of  the  port  wardens.  They  seem  to  be  constituted  by 
law  the  sole  judges  of  the  necessity  which  requires  damaged  goods 
to  be  sold  by  public  auction.    See  2  Martinis  Digesiy  404. 

Notwithstanding  the  obiier  dicta  found  in  the  opinion  pronounced 
in  the  case  of  Ames  et  qL  v.  Reed,  reported  in  2  N.S.  236,  we  believe 
that  the  injury  or  damage  for  which  indemnity  is  claimed  in  the  pre- 
sent case,  was  properly  estimated,  in  reference  to  the  value  of  8QUj>d 
good9,  similar  to  those  injured,  in  New  Orleans,  the  port  of  arrival. 

In  the  case  cited,  the  judgment  was  correct,  although  there  is  pro- 
bably error  in  part  of  wbat|waA  said  by  the  way,  in  coming  to  tb# 
condusiop  on  which  it  is  based. 

What(Bver  may  be  the  rule  with  regard  to  insurers,  carriers  are 
bound  to  indemnify  for  loss^  on  goods  occasioned  by  their  negligence 
according  to  prices  or  value  at  the  place  where  they  may  have  con* 
tracted  to  deliver  them.  Seis  the  authorities  referred  to  by  the  plain- 
tiffs' counsel;  Pothier  Ob,  no.  59,  et  sequentes;  8  Johns.  Rep.  215( 
15  Ibid.  28;  Curia  Phil  tit.  Bancs,  no.  39,  vol  3,  247. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  /djstriet  court  be  affirmed,  with  costs. 

Shnithj  for  the  plaintiffs. 

Abfr9(ii  fox  the  defendants. 
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VI,  N.  S.  62. 

A  sentence  rendered  in  a  court  of  admiralty  which  is  appealed  from,  does  not  prove  a 

falsificalion  of  the  warranties  contained  in  the  policy. 
Daring  the  pendency  of  the  cause  in  the  admiralty  court,  the  suit  between  the  insurer 

and  insured  may  be  continued  for  a  reasonable  time.    The  appeal  meanwhUe  prevents 

that  judgment  from  having  the  force  of  res  judicata, 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 
'  This  action  is  brought  on  two  policies  of  insurance,  one  on  the 
schooner  Constitution,  and  the  other  on  her  cargo,  from  the  port  of 
New  Orleans  to  Vera  Cruz.    Both  vessel  and  goods  are  warranted 
to  be  American,  and  that  the  former  shall  not  force  the  blockade. 

The  schooner  on  approaching,  or  rather,  after  having  entered  the 
waters  of  the  harbor  of  Vera  Cruz,  was  taken  possession  of  by  an 
armed  vessel  of  the  Mexican  Government,  libelled  and  condemned. 
The  vessel,  because  she  wanted  the  documents  necessary  to  establish 
her  neutral  character;  the  goods,  because  they  were  about  to  be  intro- 
duced in  violation  of  the  blockade. 

To  a  petition  stating  th6  loss  thus  incurred,  the  defendants  pleaded 
the  general  issue,  and  added  a  special  plea,  that  the  plaintiffs  had  not 
complied  with  the  warranties  contained  in  the  policy. 

To  support  the  defence,  copies  of  the  proceedings  had  in  the  lower 
court  were  offered  in  evidence.  They  show  that  the  schooner  and 
cargo  were  condemned  for  the  causes  already  mentioned;  but  they 
also  show,  that  an  appeal  has  been  taken  from  that  decision,  and  so 
far  as  we  know,  or  can  presume,  is  still  pending  before  the  Supreme 
Court  of  Mexico. 

In  this  court  the  defendants  have  made  three  points. 

1.  That  the  plaintiff  did  not  abandon,  or  that  if  he  did,  it  was  not 
in  due  time. 

2.  That  he  has  not  offered  any  proof  of  interest  on  the  objects  in- 
sured. 

3.  And  lastly,  that  the  warranties  have  not  been  complied  with. 

The  opinion  we  have  formed  on  the  third  point  renders  it  unneces- 
sary to  give  any  positive  decision  on  the  first  and  second.  Whether 
there  was  an  abandonment  or  not,  or  in  other  words,  whether  the 
plaintiffs  can  recover  for  a  total  or  partial  loss,  need  not  be  examined 
imtil  the  merits  can  be  gone  into. 
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And  whether  there  was  sufficient  proof  of  interest,  is  a  question 
which  stands  in  the  same  situation  with  that,  in  relation  to  the  aban- 
donment. There  is  proof  before  us  of  interest  in  the  cargo,  but  none 
in  the  vessel.  This  would  probably  require  us  to  distinguish,  if  we 
were  about  to  give  final  judgment. 

But  this  we  cannot  now  do.  The  decree  of  the  court  of  admiralty 
which  is  offered  in  evidence,  as  conclusive  proof,  that  there  has  been 
a  breach  of  the  warranties  contained  in  the  policy  has  been  appealed 
from,  and  the  case  is  yet  undetermined.  We  have  looked  much  into 
the  books  that  treat  of  this  subject,  and  cannot  find  a  single  adjudged 
case,  nor  the  opinion  of  any  writer  in  relation  to  a  sentence  of  con- 
demnation, offered  under  such  circumstances  as  that  which  is  pre- 
sented to  the  court,  though  we  presume  it  must  have  frequently  oc- 
curred, that  on  abandonment  after  capture,  time  has  elapsed  before 
judgment;  that  after  judgment  an  appeal  has  been  taken,  and  that 
while  the  cause  is  thus  pending  in  the  court  where  the  property  is 
libelled,  the  assurers  have  attempted  to  postpone  the  decision  of  their 
suit  with  the  assured,  until  they  could  learn  whether  there  was  a 
condemnation  or  not. 

Upon  general  principles,  however,  there  can  be  no  doubt,  than  an 
appeal  from  the  judgment  of  the  court  of  the  first  instance,  upon  the 
sentence,  prevents  it  having  the  force  of  res  judicata,  consequently, 
it  does  not  prove  a  falsification  of  the  warranties  in  the  policy. 

The  greatest  difficulty  we  have  had  in  the  case,  is,  what  course 
we  should  take  with  the  cause  in  the  situation  it  now  stands  before 
us.  The  evidence  does  not  enable  us  to  pronounce  safely  on  the 
merits.  In  remanding  it,  due  attention  should  be  paid  to  the  right  of 
the  plaintiffs  not  to  be  delayed  an  unreasonable  time  for  the  decision 
of  the  case  in  the  court  of  appeals.  And  on  the  other  hand,  the 
cause  should  not  be  hurried  so  as  to  deprive  the  defendant  of  the 
defence  which  the  first  judgment  may  afford  them.  This  matter 
may,  however,  be  well  entrusted  to  the  court  below,  and  it  is  there- 
fore ordered,  adjudged  and  decreed,  that  the  judgment  of  the  district 
court  be  annulled,  avoided  and  reversed;  and  it  is  further  ordered, 
adjudged  and  decreed,  that  the  case  be  remanded  for  a  new  trial,  and 
that  the  appellees  pay  the  costs  of  this  appeaL 

DeniSy  for  the  plaintiff. 

Gtymesy  for  the  defendant. 


us  SUPREME  corner. 


Kenner's  S^rndics  v.  Sims.     VI,  N.  S.  66. 

FIRST  District. 

Parol  evidence  cannot  be  received  of  a  promise  to  pay  conven- 
tional interest. 

• 

The  syndics  are  not  to  admit  the  compensation  of  a  debt  of  the 
insolvent  transferred  since  the  failure.  See  Boissier's  Syndics  v.  Belair, 
1  N.S.4Sl]2  N.  S.  29. 


Barrera  t?.  Alpuente.     VI,  N.  S.  69. 

One  born  in  LonlslaiiB,  in  180^,  when  the  law  m&de  twenty.five  the  age  of  nujoriljr,  and 
remaining  in  Loainana  onttl  1808,  when  the  Cifil  Code  establiabed  twentj>one  an  the 
period  of  majority,  bat  subsequently  removing  to  and  residing  in  Spain,  where  twenty- 
five  is  the  age,  will  be  regarded  as  a  major,  if  ho  or  she  come  back  to  Loaiaiana 
**  when  abovd  twenty-one,  but  under  twenty-five." 

COURT  of  Probates  of  Now  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  sued  in  the  coart  below  to  recover  her  share  in  the 
succession  of  her  grandmother;  she  was  nonsuited  on  the  ground  of 
being  a  minor,  and  from  that  judgment  she  has  appealed  to  this  cotirL 

According  to  the  facts  as  they  appear  on  record,  the  plaintiff  was 
born  in  the  year  1802,  in  Louisiana,  the  laws  of  which,  at  that  time, 
fixed  the  age  of  majority  at  twenty-five.  She  is  now,  and  has  been 
for  several  years,  a  Spanish  subject,  and  a  resident  of  Spain,  where 
minority  ceases  at  the  same  time  of  life.  In  the  year  1808,  when  the 
plaintiflf  was  six  years  old,  a  change  was  made  in  the  law  of  the  late 
territory  of  Orleans,  and  the  period  of  majority  was  fixed  at  twenty- 
one. 

The  question,  therefore,  is,  whether,  under  these  circumstances,  the 
plaintifi*  was  a  major  at  twenty-five  years  old,  or  at  twenty-one.    If 
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the  former,  she  was  not  of  age,  when  the  suit  was  commenced  and 
decided  in  the  probate  court 

The  general  rule  is,  that  the  laws  of  the  domicil  of  origin  govern  the 
state  and  condition  of  the  minor,  into  whatever  country  he  removes. 
The  laws  of  Louisiana,  therefore,  must  determine  at  what  period  the 
plaintiff  came  of  age;  and  by  them,  she  was  a  major  at  twenty-five.* 
Admitting  that  her  removal  into  another  country  before  the  altera* 
tion  in  our  law  would  exempt  her  from  its  operations,  and  that  her  state 
and  condition  were  fixed  by  the  rules  prevailing  in  the  place  in- which 
she  was  born,  at  the  time  she  left  it,  a  point  by  no  means  free  from 
difficulty,  no  proof  has  been  given  that  the  plaintiff  was  taken  out  of 
Louisiana  before  the  change  made  in  1808;  and  as  the  defendant  by 
pleading  the  minority,  assumed  the  affirmative,  it  was  her  duty  to 
establish  the  fact  on  which  the  exception  could  be  sustained. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  annulled,  avoided  and  reversed;  that  the 
exception  filed  by  the  defendant  be  overruled,  and  that  the  cause  be 
remanded,  to  be  proceeded  in  according  to  law;  the  appellees  paying 
the  costs  of  this  appeal. 

Strawbridgtj  for  the  plaintiff. 

Cuvilliery  for  the  defendant. 


Latorre  v.  Fortier,     VI,  N.  S.  71. 

PARISH  Court  of  New  Orleans. 

A  case  of  account    Verdict  of  jury  affirmed. 

*  This  sentence  is  thus  printed,  **  and  by  them  she  was  a  major  at  twenty^five,**  in 
Story*s  Conflict  of  Laws,  72;  and  this  must  have  increased  the  learned  commentator*s 
perplexity.  It  ia  maniicst  that  the  court  intended  **  twenty-one,"  else  how  could  it 
arrive  at  its  conclusion,  that  she  was  now,  at  the  time  of  suit  brought,  a  major,  though 
under  twenty-five. 
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¥ot  t.  Avhrt.     VI,  N.  S.  72. 

PtRST  District. 

Although  it  be  stipulated  that  a  building  is  to  be  delivered  after 
an  approval  of  it  by  experts,  yet  if  the  owner  receive  it  from  the 
contractor,  and  occupies  it,  he  cannot  resist  payment,  on  the  ground 
that  experts  did  not  approve  the  work.  This  stipulation  being  made 
for  his  benefit,  he  might,  and  did  waive  it. 


Bell  tJ.  James.     VI,  N.  S.  74. 

If  the  sobmission  be  to  an  award  under  the  hands  and  seals  of  the  arbitratorsi  the  seals 
are  essential,  and  if  the  contract  arise  in  another  country,  it  is  for  this  court  jhs  iictrt 
not  J»«  dart^  how  much  soever  it  might  condemn  such  teohnicalitjr. 

FIRST  District- 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  on  an  award  made  in  the  stale  of  Kentucky,  in 
consequence  of  a  submission  entered  into  by  the  plaintiff  and  defen- 
dant, to  refer  the  decision  of  their  differences  to  certain  persons 
therein  named. 

By  the  terms  of  the  submission,  the  award  of  the  arbitrators  was 
to  be  under  their  hand  and  seal,  or  if  they  could  not  agree,  under  the 
hand  and  seal  of  one  of  them,  and  the  band  of  the  umpire  they 
might  choose. 

The  arbitrators  did  agree,  but  did  not  make  their  award  under  seaL 
The  district  judge  was  of  opinion,  that  as  the  award  was  not  under 
the  seals  of  the  arbitrators,  it  could  have  no  binding  effect;  that  it 
was  a  condition  of  the  submission,  and  could  not  be  dispensed  with* 

We  gave  an  entire  assent  to  the  conclusion  to  which  the  court 
below  came,  and  to  the  reasoning  on  which  that  conclusion  was 
founded.    A  great  deal  has  been  addressed  to  the  court,  on  the 
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unimportance  of  the  formality.  It  has  been  urged  that  it  could  have 
given  no  more  value  or  force  to  the  decision  of  the  arbitrators;  that 
it  was  not  intended  to  have  any  by  the  parties,  the  word  seal  being 
thrown  into  the  submission  by  accident  or  inadvertence;  that  the 
defect,  if  it  be  one,  is  caused  by  the  parol  evidence  introduced,  show- 
ing  the  award  to  have  been  really  made  as  stated  in  the  petition;  and 
finally,  that  such  technicalities  are  the  disgrace  of  the  law,  and  that 
the  conn  ought  to  disregard  them. 

If  these  technicalities  be  the  disgrace  of  the  common  law  and  the 
laws  of  Kentucky,  the  arguments  used  might  perhaps  be  advan- 
tageously addressed  to  the  legislature  of  that  state  to  induce  it  to 
change  them;  but  they  are  entirely  out  of  plac*  in  a  court  of  justice, 
whose  duty  is  jus  dicere^  not  jus  dare.  And  more  particularly,  to 
a  court  called  on  to  pronounce  on  a  contract  made  in  another  coun- 
try, which  must  be  construed  in  relation  to  the  laws  of  that  country. 
If  the  agreement  was  not  binding  where  it  was  made,  it  can  not 
become  so  by  being  brought  into  this  state,  and  we  should  feel  we 
were  doing  a  very  wrong  thing,  to  render  any  other  judgment  than 
that  which  we  believe  would  be  given  by  the  tribunals  of  the  state 
where  the  parties  contracted.  Now  the  defendant  shows  us  a  case 
decided  in  the  supreme  court  of  Kentucky,  where,  under  a  similar 
submission  to  that  made  here,  it  was  held,  that  if  the  award  was  not 
under  seal,  it  was  bad.  And  he  has  referred  us  to  several  other 
authorities  from  the  common  law,  that  such  a  variance  between  the 
submission  and  decree  of  the  arbitrators,  retiders  the  latter  void  and 
of  no  effect  We  have  no  doubt,  therefore,  that,  if  the  action  had 
been  brought  on  this  award,  in  the  state  where  it  was  made,  it 
could  not  have  been  maintained;  and  with  this  conviction,  we  can 
not  give  effect  to  it  here.  The  arguments  of  the  plaintiff,  that  all 
this  is  unmeaning  formality,  that  it  is  the  offspring  of  a  dark  age,  and 
unworthy  of  the  light  of  this,  furnishes  no  reason  why  this  court  can 
decide  differently.  We  can  take  no  such  liberty  with  the  laws  and 
jurisprudence  of  our  sister  states.  They  are  the  best  judges  of  what 
suits  themselves;  and  if  their  citizens  come  here  to  litigate  their 
claims  on  contracts  made  at  home,  arguments  about  the  defects  of 
their  own  laws,  and  their  absurd  technicilities  can  not  be  listened  to 
by  U9.-*-Harden'B  Rep.  801;  1  Bac.  Ab.  817. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Prtnion^  for  the  planitiff. 

fVhitieiaey  and  Hawes^  for  the  defendant. 
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Barfield  «.  Hewlett.     VI,  N.  S.  78. 

If  the  two  exports  disagree  on  the  genuineness  of  a  signature  submitted  to  them,  a  third 

eannot'be  appointed:  unanimity  is  required. 
An  instrument  is  not  void  because  it  wants  a  date. 
Experts  cannot  proceed  with  one  piece  of  comparison  only. 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  as  his  property,  certain  slaves  in  the  possession 
of  the  defendant.  The  latt^  pleaded  the  general  issue,  and  averred 
himself  to  be  a  bona  fide  purchaser.  There  was  judgment  against 
him,  and  he  appealed. 

1.  At  the  trial,  two  experts  were  appointed  to  pronounce  on 
the  verity  of  the  signature  of  the  defendant's  vendor,  to  an  agree- 
ment acknowledging  the  plaintiff's  title  to  the  slaves.  The  experts 
being  unable  to  agree,  the  court  on  the  plaintifi^s  motion  appointed 
a  third,  notwithstanding  the  opposition  of  the  defendant,  who  took  a 
bill  of  exceptions. 

2.  The  original  of  the  copy  of  the  bill  of  sale,  annexed  to  the 
defendant's  answer,  under  which  he  claimed,  being  offered  as  a 
sole  piece  of  comparison,  to  be  acted  by  the  experts,  the  defendant 
objected  to  its  admission  as  such,  on  the  ground  that  it  was  neither 
proved  nor  admitted,  that  Barfield  the  vendor,  and  the  person  who 
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subscribed  the  ligreement  were  the  same  individual.    The  objection 
being  overruled,  the  defendant  took  a  second  bill  of  exceptions. 

3.  On  the  report  of  the  experts,  the  defendant  objected  to  the 
reading  of  the  agreement,  on  the  ground  that  as  to  him,  a  third 
person,  it  had  no  date:  the  objection  was  overruled  by  a  third  bill  of 
exception  taken. 

I.  This  court  is  of  opinion  that  the  district  court  erred,  in  appoint- 
ing a  third  expert:  contested  signatures  are  directed  to  be  submitted 
to  two  persons,  having  skill  to  judge  of  handwriting,  who  shall 
report  on  oath.  Civil  Code,  S06,  art  26.  Unanimity  in  the  two 
experts  is  required,  to  establish  the  signature;  and  no  power  is  given 
to  the  courts,  on  the  disagreement  of  the  experts  to  appoint  a  third; 
the  opinion  of  the  third  expert,  being  balanced  by  that  with  whom 
he  does  not  concur,  or  those  of  the  two  original  experts  balancing 
eacli  other,  it  will  follow  that  the  signature  will  be  proven  or  dispro- 
ven  by  one  expert  only.  Whether  in  such  a  case  the  two  experts 
are  to  be  discharged,  and  two  others  appointed,  will  be  examined, 
when  the  opinion  of  another  court  on  this  point,  being  complained 
of,  will  make  it  proper  for  us  to  do  so. 

II.  The  Code,  loco  ciiatOy  requires  the  contested  signature  to  be 
tested  by  a  comparison  with  papers  acknowledged  to  have  been 
signed  by  the  party.  This  mode  of  evidence  is  in  most  cases  very 
unsafe,  even  where  there  are  several  pieces  of  comparison;  the  Code 
requires  more  than  one;  and  nothing  authorises  to  proceed  on  a  sin- 
gle one.  ^ 

III.  The  want  of  a  date  does  not  render  an  instrument  void,  and 
therefore  ought  not  to  prevent  its  being  read:  the  objection  to  the 
reading  of  the  agreement  by  the  court  has  less  force  than  that  to  its 
being  read  to  the  jury.  After  it  is  read  the  tribunal  trying  the  cause 
may  ascertain  the  period  of  the  confection  of  an  undated  agreement 
by  circumstances.  We  think  the  court  did  not  err  in  allowing  the 
agreement  to  be  read. 

The  opinion  we  have  formed  on  the  bills  of  exceptions  taken  by 
the  defendant  requiring  us  to  remand  the  case,  it  becomes  our  duty 
to  examine  a  bill  of  exceptions  of  the  appellee  who  complains  of  the 
decision  of  the  first  judge. 

The  defendant  objected  to  the  reading  of  certain  depositions  taken 
by  the  plaintiff  before  George  W.  Oliver,  a  commissioner  of  the  dis- 
trict court,  on  the  ground  that  it  did  not  sufficiently  appear,  as  was 
alleged,  that  the  witness  had  been  sworn.    . 

The  comrtiisioner's  certificate  states  that  he  took  the  depositions  of 
Batten,  Cox,  Campbell,  Barfield  and  Elam,  and  that  said  witnesses 
being  duly  sworn,  upon  the  evangelists  of  Almighty  God,  deposeth 
and.sayeth.  Every  witness  subscribes  his  own  deposition  at  the 
foot  of  which  the  commissioner  attests  he,  swore  thereto;  and  this 
circumstance  is  repeated  in  the  conclusion. 

It  is  not  complained  that  the  signature  of  the  commissioner  is  not 
genuine,  and  we  are  unable  to  discover  on  what  the  objection  stands. 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgmeDt 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  the  case 
remanded  with  directions  to  the  judge  to  proceed  thereon  according 
to  law,  particularly  not  to  appoint  a  third  expert,  and  to  require  the 
production  of  more  than  one  piece  of  comparison;  and  it  is  ordered 
that  the  appellee  pay  costs  in  this  court. 

Pierce  J  for  the  plaintiff. 

Grymesy  for  the  defendant. 


Wood  V.  Steamboat  Fort  Adams  and  Owners. 

VI,  N.  S.  83. 

A  partner  has  no  action  against  his  copartner  for  any  sam  paid  by  the  former  for  the 
partnership,  until  a  final  settlement  takes  place. 

Even  when  the  claim  has  been  settled  and  acknowledge.  Case  of  Dramgoole  «.  Gard- 
ner's Widow  and  Heirs,  10  Martin^  433,  re-affirmed. 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  and  appellant  urges,  the  district  judge  erred  in  dis- 
missing his  petition,  on  the  ground  that  his  suit  was  not  maintain- 
able,  being  against  his  copartners  and  joint  owners,  for  a  specific  claim 
against  the  joint  concern,  under  the  authority^  of  the  case  of  Drum- 
goole  v.  Gardner's  Widow  and  Heirs,  10  Martin^  433.  He  denies 
the  conclusion  to  which  the  court  came  in  that  case,  and  tiie  resem- 
blance of  the  present  to  it. 

The  plaintiff  states  that  the  steamboat  and  its  owners  owe  him 
the  sum  of  3000  dollars  and  upwards,  with  conventional  interest,  for 
wages,  supplies,  and  disbursements,  for  which  sum  he  claims  a  lien 
on  the  boat;  and  he  avers  he  is  owner  of  one-tenth  of  the  boat.  He 
concludes  for  citations  and  the  provisional  seizure  of  the  boat. 

This  is,  therefore,  clearly  an  action,  in  which  a  part  owner,  or  part- 
ner, seeks  the  recovery  of  money  alleged  to  be  due  him  by  his  co- 
partners or  joint  owners,  for  advances  to  the  partnership  or  joint  con- 
cern. The  principles  recognised  in  the  case  cited  are,  therefore,  to 
regulate  this  case;  for  the  plaintiff  does  not  seek  a  general  and  final 
settlement  of  the  debts,  active  and  passive  of  the  co-partners  or  joint 
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tenants,  but  the  absolute  payment  of  a  specific  demand  of  his.  We 
see,  therefore,  a  perfect  resemblance  in  the  two  cases,  as  to  the  facts 
to  which  the  principles  apply. 

The  principle  is  however  oppugned  as  borrowed  from  the  common 
law,  and  on  account  of  its  technicality. 

Justice  in  all  countries,  emphatically  requires  that  those  who  de- 
mand their  own  should  give  to  others  theirs — that  a  multiplicity  of 
actions  should  be  avoided;  that,  as  in  the  course  of  a  partnership,  its 
members  are  respectively,  at  difierent  periods,  creditors  or  debtors, 
no  special  transaction  of  it  should  be  settled  abstractedly  from  the 
others;  but  that  whenever  one  partner  desires  to  receive  what  is  his, 
the  accounts  should  be  settled  at  the  same  time,  and  the  respective 
balance  ascertained. 

These  principles  apply  to  special  as  well  as  to  commercial  partner- 
ships. 

But  the  plaintiff  and  appellant  argue,  that  to  them  there  is  an  ex- 
ception, and  he  is  within  it. 

The  exception  is,  when  the  claim  of  a  partner  has  been  settled  and 
acknowledged,  an  action  may  be  maintained  thereon. 

To  bring  himself  within  this  exception,  he  shows  that  one  of  the 
partners  or  joint  owners  acknowledged  a  balance  due  to  the  plaintiff, 
bearing  interest  at  ten  per  cent.,  and  the  same  person,  and  another 
owner,  gave  him  a  promissory  note,  in  their  own  names,  and  that  of 
the  other  owners. 

But  it  is  not  shown,  that  either  of  the  joint  owners,  who  acknow- 
ledged'a  balance  to  the  plaintiff  or  subscribed  the  note,  had  any  au- 
thority to  bind  the  others. 

The  case  is  not  to  be  distinguished  from  that  cited  in  Martin, 
Faurie  el  al,  v.  Millaudon  et  aL 

It  is,  therefore,  ordered,  adjudged  an4  decreed,  that  the  judgment 
of  the  district  court  be  afiirmed,  with  costs. 

Whittlesey  J  for  the  plaintiff. 

Fierce,  for  the  defendants. 
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M'Micken  v.  Brown*    VI,  N.  S,  85, 

A  party  who,  without  opposition,  aufibrs  evidence  to  go  to  the  jury,  on  a  fact  not  fmt  ia 

iasue,  is  bound  by  their  decision  on  it 

THIRD  District. 

Mabtut,  J.,  delivered  the  opinion  of  the  court. 

The  defendant,  sued  for  the  value  of  goods  stolen  from  the  plain- 
tiSp  to  the  stealth  of  which  the  foraier  is  charged  to  have  been  an  ac- 
cessary, pleaded  the  general  issue,  and  on  a  verdict  and  judgment 
against  him,  appealed. 

At  the  trial  his  counsel  requested  the  judge  to  charge ,the  jury,  thai 
^^he  cpuld  not  be  found  guilty  on  the  pleadings,  unless  it  was  proved 
he  assisted  in  stealing  the  goods,  and  it  was  not  sufficient  to  show  he 
received  the  goods,  knowing  them  to  have  been  stolen."  The  judge 
refused  to  charge  the  jury.    A  bill  of  exceptions  was  taken. 

The  defendant,  if  he  chose  to  avail  himself  of  this  defence,  ought 
iq  have  (:y;)posed  the  introduction  of  evidence  of  the  receipt  of  the 
^len  goods.  He  contested  his  liability  as  a  receiver  before  the  jury, 
and  must  be  bound  by  their  decision,  even  on  a  fact  not  specially  put 
in  issue,  and  the  judge  acted  correctly  in  withholding  the  chaige«  and 
refusing  to  enable  the  defendant  to  counteract  the  effect  of  evidenep 
be  had  suffered  to  go  to  the  jury.  Bryan  an4  Wife  ^.  Mooie*,  Can- 
field  t;.  M'Laughlin. 

It  is,  therefore,  ordered,  adjudged  and  decreed^  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Prestouj  for  the  plaintiff. 

Bradfordy  for  the  defendant. 
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Miller  v.  Morgan.     VI,  N.  S.  86. 

The  iberiff  is  boiuid  to  seize  the  property  pointed  out  by  the  defendant,  in  the  ezeention, 
and  may  not  insist  on  selling  the  personal  property  of  defendant  first. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  against  the  sheriff  of  the  parish  of  New  Orleans, 

for  seizing  certain  property  of  the  plaintiff's  under  a  writ  of  Jieri 

faciaaj  in  opposition  to  his  wishes  and  request/   The  petition  states 

that  other  property  was  pointed  out  to  the  defendant,  and  that  he 

was  requested  to  levy  on  it. 

The  answer  consists  of  a  general  denial,  and  an  allegation  that  the 
defendant  made  the  seizure  under  a  writ  of  execution  issued  in  favor 
of  one  Miller  against  the  plaintiff. 

The  cause  was  tried  in  the  inferior  court  by  a  jury  who  found  a 
verdict  in  favor  of  the  plaintiff  with  one  cent  damages.  The  defen- 
dant appealed  and  in  this  court  has  made  the  following  points. 

1.  That  the  defendant  obeyed  the  order  of  the  court  on  the  execu- 
tion issued,  which  required  him  in  iolidem  verbis^  to  seize  and  s^ 
first  the  personal-  proi>erty  of  the  defendant. 

2<  There  is  no  other  evidence  that  any  other  property  situated 
within  the  parish,  unincumbered  and  belonging  to  the  defendant,  was 
offered  to  the  sheriff  to  satisfy  the  execution. 

The  third  is  a  deduction  of  law  from  these  grounds,  and  does  not 
require  to  be  particularly  noticed. 

I.  The  646th  article  of  the  Code  of  Practice  directs  the  sheriff  in 
executing  a  writ  to  first  seize  movables,  <«  unless  the  debtor  point  out 
himself  to  the  sheriff  what  property  he  wishes  to  have  seized  and 
sold  first:  provided  the  property  thus  pointed  out  be  situated  in  the 
parish.** 

The  defence  drawn  from  the  phraseology  of  the  writ  cannot  avail 
the  defendant.  The  order  in  which  the  defendant  is  directed  by 
it  to  seize  property,  is  that  commanded  by  the  law,  and  any  other 
would  be  erroneous.  But  the  same  law  which  directs  the  property 
to  be  levied  on  in  this  manner,  contains  an  exception  when  the  de- 
fendant points  out  any  particular  object  on  which  he  wishes  the  levy 
to  be  made.  And  whenever  a  case  coming  within  this  exception  is 
presented  to  the  sheriff,  it  is  his  duty  to  act  under  the  rule  provided 
for  such  an  occurrence,  and  not  under  the  general  regulation  which 
Vol.  hi.— 64 
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does  not  contemplate  any  interference  on  the  part  of  the  defendant 

in  execution. 

II.  The  second  ground  of  defence  appears  also  to  us  untenable. 
The  statement  of  facts  admits  that  property  was  pointed  out  to  the 
defendant,  of  sufficient  value  to  satisfy  the  amount  of  the  fieri  facias; 
if  that  property  was  so  situated  as  to  place  the  defcadsLnt  within  the 
proviso  of  the  statute,  it  was  his  duty  to  prove  it.  3  Johns.  Rep.  438; 
4  Ibid.  304. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  wifh  costs. 

Carkton  and  Lockeit,  for  the  plaintiff. 


Flower  et  al.  v.  dnfMkk.    YI,  N.  &  69. 

The  le^slalare  caimot  delegate  the  {>ower  oT  making  lawii  for  the  state. 

The  omuaioo  te  print,  in  the  new  Code,  articles  contained  in  the  old,  does  not  repeal 
tiiem. 

The  twent j-1fa«t  tMe  ^rf^Hie  third  hook  cf  the  did  Code,  ib  yet  in  ibm. 

The  Code  of  1806  reoeived  lefpsiafite  esiMAion  from  the  territorial  aaeemlily;  the  anend. 
nents  te  that  CoAb  wete  cdopled  by  Ihe  legislalare  «r  iie  «late,  and  y  iIm  bodk,  pnnted 
mieSS  MlheCedeorUMiMMM,  DotftaiBB  the  cM  Code  nd  omeirfiBenls  iaiMfly 
transcribed,  then  all  the  provwioM  m  It  an  iNwBiif,**!  hawe^lw  leioe^k«;Wlif 
it  eontalas  aay  thinf  omiib,  what  has  been  added  hm  «flK.  If  aaj  Hh^  kas  been 
omitted,  that  omission  does  not  prevent  the  law  whieli  bed  keoi  almady  insoMilgsiBd 
ln!tiiealdCbdft.fimi  belBf  liiM  is  ftnse. 

THlftD  District 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  aetton  was  commenced  by  atlabbment,  wfiich  was  levied  on 
a  tract  of  land,  vrhich  the  defendant  held  in  common  vitfi  his  sister. 
The  proceedings  previoiis  to  ftial  judgment  need  not  be  set  out,  as 
^e  only  error  assigned  by  the  plaintifls  is,  that  the  court  below  btd 
decreed  that  no  execution  should  issue  against  the  property  attacbel, 
until  a  partition  and  settlement  could  take  place  between  the  ddes- 
dant  and  his  sister,  co-heirs  of  the  succession  of  L.  C.  Griffith. 

The  facts  of  the  case  show,  that  the  property  is  held  in  common 
between  the  defendant  and  his  sister.  The  only  qnestion,  therefore, 
is  whether  the  judgment  be  correct  in  point  of  law. 


t;ekmm  et!«JL«»  gmmh.} 

The  <dd  6od^  ooDtaioed  a.  pmvisidn  tiii^t  ^  the  nndiyidad  ahaae 
belonging  tda  o04ieLr  in  a  suecaasioa  cannot  be  sei^d  on  an  exexm? 
tiany.but  the  creditors  have  a  right  to  demand  a  partition  of.  the  estate 
betureen  the  ao4i0ir9.''  4i^0,.ail  6* 

It  is  oontended  that  this  article  ia  repealed  by  the  nexr  Code  in 
which:  BO- such' regsdation  is  found.  If  it  appeared  that  the  legisla^ 
tore  had  made  it  a  part  of  tbeic  amendments  to  that:  work,  that  this 
artide  shoiild  be.  suppressed,  theU'  perhaps  thi»  a^giunent  would  be 
conreot. 

But  nothing  of  that*  kind  has  been  shown,  and  our  own-  researches 
hare  led  us  to  the  directly  opposite  conclusion.  The  jurists  who. 
were  appointed  to  alter  and  improve  our  old  Code,  in<  their  report  to 
tihe  legislature^,  proposed  amendments  of  three  kinds.  The.  first,  the 
insertion  of  new  provisions;  the  second^.the  modification  of  those- al« 
ready  existing^  and  the  third,  the  suppression  of  those- artides  which 
were  inoonq>aitt>le  with  the.  changes  tfaey  thought  proper  to  peoom^ 
mend. 

We  have  carefully  escamined  this«  report,  and  not  a  word  is  said 
iUiitof  tba*  last,  title  of  the  old  Code;  it  is  neither  proposed  to  be 
amended  by  new  provisions,  nor  modified,  and  not  suppressed. 

The  amendments  ta  the  other  parts  of  the  old  Code,  were  submitted 
to  the  legislature^  and  with  some  slight  alterations  adopted.  But  the 
remaining  provisions  in  it,  did  not  pass  a  second  time  under  the  view 
of  the  legislature^  nor  were  they  re-enacted  They  were  left  as  they 
originally  stood. 

After  these  amendments  were  passed,  the  best  way  perhaps  would 
have  been  to  have  printed  them  separately.  The  citizen*  could  have 
then  seen  at  once  what  change- had  been  made  in  the  old  law; 

But  it  was  thought  advisable  from  the  utility,  which  would  result 
fti>m  presenting  the  whole  work  together,  to  direct  that  die  amend- 
ments, and  the  old  Code^  should  be  printed  in  one  boolr. 

The  persons  to  whom  this  duty  was  intrusted  were  not,  nor  could 
they  be,  charged  with  legislative  powers.  Their  duty  was  ministe- 
rial. They  had  no  authority  to  alter  in  the  smallest  respect  the  law. 
They  were  empowered  to  print  the  Code,  and  the  amendments  which 
the  legislJBtture  had  adopted,  and  if  they  made  any  further  change,  it 
is  not  binding  on  the  citizen.  The  work  which  they  have  presented^ 
has  never  been  passed  on  by  the  legislature,  nor  is  it  clothed  with 
the  signatures  of  the  speaker  of  the  house  of  representatives,  the 
president  of  the  senate,  nor  the  governor.  The  amendments  to  the 
old  Code  have  received  legislative  sanction,  the  old  Code  itself  has, 
and  if  the  book  now  printed  as  the  Code  of  Louisiana  contains  that 
old  Code,  and  the  amendments,  then,  all  the  provisbns  in  it  are 
binding  and  have  the  force  of  law.  But  if  it  contains-  any  thing 
more,  what  has-  been  added  has  not  And  if  any  thing  has^  been 
omitted,  that  omission  does  not  preveixt  the.  law  which  had  been 
already  promulgated  in  the  old  Code  from  being  in  foroe»    To  dedde 
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Otherwise,  would  be  virtually  a  declaration,  that  the  persons  who 
were  appointed  to  print  the  Code,  had  legislative  powers.* 
'  Such  powers  they  of  course  never  intended  to  assume,  and  we 
have  no  doubt  they  discharged  their  duty  faithfully,  and  in  the  main 
judiciously,  but  they  were  liable  to  err,  and  in  our  opinion  have 
erred  in  the  instance  before  us.  The  whole  of  the  twenty-first  title 
of  the  third  book  of  the  old  Code  has  been  omitted  in  the  new,  and 
yet  it  was  not  proposed  to  be  suppressed  by  the  jurists,  nor  does  it 
appear  to  have  been  repealed  by  any  act  of  the  legislature  of  which 
we  can  get  cognisance.  We  have  examined  the  original  of  the 
amendments,  to  the  Code,  in  the  office  of  the  secretary  of  state,  the 
only  place  where  they  are  to  be  found  distinct  and  separate,  and  not 
a  word  is  there  said  of  repealing  this  title.  We  of  course  are  bound 
to  come  to  the  conclusion,  that  it  is  still  in  force.t 

As  to  the  argument  drawn  from  the  Code  of  Practice,  it  presents 
no  difficulty.  The  law  by  which  the  work  was  adopted  declares, 
that  when  its  provisions  are  contrary,  or  repugnant  to  those  of  the 
Civil  Code,  the  latter  shall  be  considered  as  repealed.  That  con- 
tained in  the  former,  is  the  general  rule  which  existed  previous  to  its 

*  In  refbrenoe  to  the  datiet  ofthe  jarlsts  who  revised  the  CiTil  Code,  and  prepared  the 
Code  of  Practice,  a  very  important  propoaition  haa  been  enanciated  by  the  ooart,  (Roar, 
J.,  delivering  the  opinion  of  the  bench,)  and  which  must  bo  talcen  as  the  deliberate  doc- 
trine of  thd  whole  court,  inasmach  aa  the  propoaition  eervea  abaolately  as  the  baaia  of  the 
decree.  The  poaitive  provision  of  the  49th  article  of  the  Code  of  Practice,  that  one  having 
only  **  the  civil  or  legal  poaaeaaion'*  ofthe  premiaea,  or  the  right  to  them,  at  the  instant 
of  the  diatarbance,  cannot  bring  a  poasessory  action  for  them,  being  made  to  yield  to 
diven  artidea  of  the  Loaiaiana  Code,  which  conntensnoe  the  posaeaaory  action  brooght 
by  peraona  not  in  actual  posaesaion.  The  worda  of  judge  Roet  are  weighty  and  hia  oon- 
cluaiona  thorough.  **  Here  then  ia  a  right  of  action  given  for  all  posaeaaiona  alike,  when 
they  have  lasted  one  year  and  are  not  precarioua,  in  direct  oppoaition  to  the  49th  article 
of  the  Code  of  Practice.  One  of  theae  laws  must  yield,  and  we  find  no  difficulty  in  Bay- 
ing which  is  to  prevail  The  court  cannot  be  ignorant  ofthe  mode  in  which  our  Codes 
were  prepared  and  became  laws.  They  were  written  by  lawyers,  who  mixed  with  the 
positive  legislation  which  they  contained,  definitions  seldom  accurate,  and  points  of  doe- 
trine  always  unnecessary.  The  legislature  modified  and  changed  many  ofthe  provisions 
relating  to  the  positive  legislation,  but  adopted  the  definitions  and  abstract  doctrine  with- 
out material  alteration.  From  this  circumstance,  as  well  as  from  the  inherent  difficulty 
of  the  subject,  the  positive  provisions  of  our  Code  are  often  at  variance  with  the  theo- 
retical part,  which  was  intended  to  elucidate  them;  and  whenever  that  occurs,  we  deem 
It  a  sound  rule  of  interpretation  to  disregard  the  doctrine  and  conaider  the  definttiona 
modified  by  the  clear  intent  of  the  positive  enactments.  Ellis  e.  Prevoet  €(  el.,  13  L&m, 
Rep,  936. 

t  llie  reader  is  left  to  conaider  how  far  this  train  of  doctrine  is  aflfeeted  by  the  act  of 
1888,  March  25,  aection  26,  which  providea,  ■■  that  all  the  civil  lawa  which  were  in  fbree 
before  the  promulgation  of  the  Civil  Code  lately  promulgated,  be  and  are  hereby  abro- 
gated," except  third  chapter,  tenth  title  of  the  old  Code  touching  the  diaaoiotioD  of 
tounttiea  and  corporations. 


JUNB  TBlM^  nar:  m 


ptbatBgt^  ndi  with  thatt  gamial  rate  stood  the  6zoe|ilio&  We  harct 
more  tlian^  otico:  decided^  that  re-6n«etiDg*the  ganend  rnle,  did  oat 
repeal  the  exception  with  which  it  was-  preyioQriy:  aoeompanieds 
Ciode  o^  Pffactic6,.ti43, 6, 7.    Civil  Code,*  490,  art.  6. 

The  judgment  of  the  court  below,  should  he  affirmed^  with  costa 

fVai,i9  and  Lohdeiiy  for  the  plalntiflb. 


Bfemardihe  v.  L'B^piiiaftte.    TI,  PT.  S.  94. 

WlMlbtt  aa  eiaontor  can  do  any  act  to  doftat  Um  duties  inapoMd-oii  Jum/bij»  tha  ipUt^ 

Qiusrc.. 
Collateral  heira  aetting  ap  a  claim  to  a  anooteaioD,  moai  show  that  the  relationa  ia  the 

aaoending  line  have  ceased  to  exist 
A  party  who  ia  neither  appellant,  nor  appellee,  oannot  have  a  Judgment  amended  in  hie 

favor. 

PAAISH  Court  of  New  Qrlean9» 


Pownsa,  J.,  deliviered'the'Qpitiioirof  tha'conrt: 

Ther  pbintifff  claim^^hor  freedom '  from  the  defendant^  wboaosertfi^ 
title  tor*  herr  invirturofi  a  puichaae' fremt  the 'heirs  of  Gralezt^  whom 
br  has  dted  iw  war  maty;  Thayr  appeared),  and)  pltaded'  tbar  the 
plaintiff  WJB  their,  slave. 

The&cta'of  the  cascpasUhey;  appear  in  evidence  am  ar  follows: 
The  piaimiff  waaborn  in\  the*.year  17»lv  in  St  DomUgOi  tfie^siave 
ofia  Amily  cadled' Galeai  She'  iffell  hy  partitiotr,  or  *  olfaerwiee^  to^one 
of:  the  daugfateffsy  whothlermarried  witti*  a- certain  *  Antoine  6b]rAni 
— At  the  period  the  negroes  revolted  in  that  Iskoidi  6<>3rffon>andihitf 
wdfe  fled. .  The  plaintiff^  whose'attachment  to  them  appears  to>have 
heenigieatvawanr after themr andgoten  board' the* voottllU'Whidt 
tiny  were  esoaping..  She  aceoropanied  them'to^the  Isiand^of  Cuba, 
smd-serred  themtai^a  slave'. until  the'  year.  l809;«~Wheof:  farced'  to 
loiMra*that^  coantry,.shei^in' followed  tbem(imd'cailie'to>Lottiabmb 
Shortty '  after  tbeirarrival  bere,:beir  mittiefls  died' wHbotitrinabittg^ai 
wdU,;faiitiBODmBnndiiig/to  herhushaiid;  not  imtegiMlitlioattaclmMMi 
and  long  and  faithful  serviesv  of  thO'pMnliff,  and  le^ueslBd  Una  ter 
selrher'tne^    The  husband  aarvivad  the  wile  several  yenra.   Some 
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time  before  his  decease,  he  made  his  testament,  in  which  he  gave  the 
plaintiflf.  and  her  two  children  their  freedom,  and  appointed  the 
defendant  his  executor  and  residuary  legatee. 

The  defendant  accepted  the  trust  He  applied  to  the  court  of  pro- 
bates to  be  confirmed  in  the  appointment — he  was  confirmed  in  it; 
and  he  took  an  oath  that  he  would  well  and  faithfully  perform  the 
duties  of  the  office. 

However  he  may  have  discharged  part  of  those  duties,  he  neglected 
to  perform  that  which  was  imposed  on  him  in  relation  to  the  plaintiffl 
When  requested  to  comply  with  it  by  persons  taking  an  interest  ia 
her  situation,  he  promised  he  would,  but  evaded  an  immediate  com- 
pliance, on  the  ground  that  it  was  necessary  the  plaintiff  should  work 
for  some  time,  before  he  could  set  her  free,  in  order  that  she  might 
reimburse  him  for  moneys  he  had  advanced  to  her.  After  retaining 
her  several  years  in  this  situation,  he  finally  refused  to  liberate  her, 
and  set  up  a  title  in  himself,  in  virtue  of  a  purchase  he  had  made 
since  he  was  appointed  executor,  from  persons  styling  themselves 
heirs  of  the  wife  of  Goyffon. 

'  Whether  an  executor,  or  any  other  agent,  can  enter  into  contracts 
to  defeat  the  discharge  of  the  trust  which  he  has  undertaken  for  his 
principal,  is  a  grave  question,  on  which  we  do  not  now  find  it  neces- 
sary to  express  an  opinion.  The  defendant  has  called  the  heirs  from 
whom  he  bought  in  warranty,  and  has  thrown  on  them  the  burthen 
of  proving  a  title  to  the  plaintiff.  They  have  alleged,  and  proved, 
that  they  are  the  collateral  heirs  of  Jeanne  Augustine  Galez,  wife  of 
Goyffon,  but  this  is  not  sufficient  to  prove  their  right  to  her.  It  is  a 
well  established  rule  of  evidence,  that  where  collateral  relations  set 
up  a  claim  to  the  property  of  an  inheritance,  they  must  show  that 
the  relations  in  the  ascending  line  have  ceased  to  exist  Upon  this 
principle,  the  collateral  heir  was  defeated  in  the  case  of  Hooter's 
Heirs  v.  Tippett,  and  we  refer  to  the  decision  there,  as  containing 
the  reasons  on  which  this  doctrine  is  founded.     12  Martin^  392. 

No  such  proof  has  been  administered  here,  and  as  the  heirs  dted 
in  warranty  have  failed  in  showing  a  right  in  themselves,  they  of 
course  have  failed  in  showing  they  transmitted  any  to  the  defendant 
L'Espinasse,  and  he  stands  before  the  court  without  any  legal  defence 
to  the  plaintiff's  demand. 

If  the  case  presented  strong  equitable  claims  on  the  part  of  the 
defendant,  and  the  warrantors,  we  might,  under  the  powers  given  to 
this  court,  to  remand  whenever  justice  requires  it,  send  the  cause 
back  for  proof  of  heirship.— But  the  view  we  have  taken  of  the  case, 
has  brought  us  to  the,  conclusion,  that  the  justice  and  equity  of  it  are 
most  emphatically  with  the  plaintiff:  and  with  this  conviction,  we 
cannot  aid  the  defendant  in  making  out  a  han^  demand,  which  has 
no  foundation  but  in  the  strict  rules  of  law. 

He  has  complained,  that  the  judgment  of  the  court  below  is  erro- 
neous  in  not  giving  him  judgment  against  the  heirs  of  Galez*  Per- 
haps it  is  so,  but  we  cannot  go  into  that  inquiry,  as  the  cause  now 
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[BenMrdiae  o.  L'EspiiMMe.] 

Stands  before  us;  for  it  is  on  thd  appeal  of  those  heirs  that  the  case 
has  been  brought  before  this  tribunaL  And  though  he  has  been 
beard  in  defence  of  his  title,  as  making  a  part  of  the  appellant's  case, 
the  judgment  cannot  be  amended  in  his  favor,  for  be  is  neither  appel- 
lant, nor  appellee. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 

-the  parish  court  be  affirmed,  with  costs. 

Seg&erff  for  the  plaintiff. 

Nixoriy  for  the  def<mdant. 


Lacroix  v.  Menard.     YI,  N.  S.  98. 

FIRST  District 

Where  nothing  shows  that  defendant  authorised  or  even  ratified 
the  use  of  his  name  in  the  contract,  on  which  action  is  brought, 
although  his  brother  se  fit  forty  i. «.,  covenanted  that  he  had  authority, 
or  would  procure  a  ratification  of  the  defendant  for  his  acts,  the 
defendant  is  not  bound. 


Boyle  V.  Dickenson  et  al.    TI,  N.  S.  101. 

If  a  eaiTMr  conv«rts  goods  to  hit  own.  aie  by  (kiting  to  deliTer  them  according  to  hli 
contract,  the  meaaure  of  damages  is  the  ftdl  valoe  of  the  propertjt  and  not  the  dimi- 
nished valoe  of  the  goods  bj  the  change  of  Tograge. 

PARISH  Court  of  New  Orleans. 

Maths W8,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  against  the  master  and  owners  of  the  brig 
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AMlhasa^  to  raoover^Nmi  theiaicuqirantity  of  homa^  asiSlatBd  in^  dm 
pecJIioB^  or  theiv  mdoe^  te. 

The  cause*  was  sttbmiltsd  to^aijiuyiis  tIie<oouit  beio«r,.whir  foaml 
a  verdioti  foit  the*  plaintiff  for  35(^doUai%tlie  estimatedi  valng'  of  the 
property  for  which  suit  was  commenced;  and  bekig'  nadered  tax 
ttaat  amoQDt  th^^defiindaatB  appealed; 

The  &cts  of  the  case  are'thsise«.  The*  brig  was  adftaitiaadxta  gp  a 
voyage  direct  from  the  port  of  New  OrleaDS*  tD«thaD  ofi'Mev  York; 
and  with  an  expectation  that  it  would  be^tfanstMnspoBtody^tiie  pro- 
perty in  question  was  put  on  board  by  the  plaintiff  consigned  to  his 
agent  or  consignees  at  the  latter  port  The  destination  of  the  vessel 
was  afterwards  changed,  and  she  was  laden  for  Providence;  to  which, 
place  she  sailed.  I^vious  to  her  departure  the  plaintiff  required 
that  his  property  shouldiie.rBtumedto  Jum^freeofexpense  or  charge^ 
which  was  not  done  on  account  of  the  difficulty  and  expense  of  un- 
loading the  brig:  but  the  consignees  in  this  port  offered  to  pay  to 
him  a  price  or  value  for  the  horns,  such  as  might  be  determined  and 
fixed  by  disinterested  appraisers;  to  this  proposal  he-  refused  to 
accede.  The  vesscd  made  the  voyage^  to  Providenca^  returned  to 
New  York,  and' then  made  a  tender  of  the  plaintiff's  property  to  his 
consignees  which  they  refused  to  receive*  &c. 

With  regard  to  the  questions  of  law  which  arise  •ouf'ofithees^ficts; 
ihe^rightiof  the  plttkitiff  to^sue  wadnoovmt^s^dt  daiaagesoD  aoemmt 
of  *  the  viollttioB  of  theircontMist  b)|t>thec  canrien^  is  not  denied  bjr 
either  paKVi  Tho*dlsptil»  ii^  as  to  the-  measoroof  dtasages,  or  ejtHeat 
of  injury  done*  to*  him^  by'thoie»whound&rttx)k  to  carry  his  goods; 
It  is  contended  on  their  part,  that  these  ought*  to^  be«asoertaiiicid«b^ 
the  effect  which  the  change  of  voyage  has  actually  had  on  the  inte- 
rests of  the  appellee  by  lessening  the  value  of  the  property  shipped. 
To  this  proposition  we  cannot  assent  The  change  of  destination  in 
the  voyage  of  the  brig,  annulled  entirely  the  contract  of  affreightment^ 
and  the  carriers  were  bound,  to  return  his  gooda/to  the  shipper,  and 
their  neglect  and  refusal  to  do  so,  amounts  to  a  conversion  of  them 
to  their  own  use,  and  consequently  they  are  answerable  in  damages 
at  least,  to  the  full  value  of  the  property.  This  has  been  ascertained 
by  the  verdict  of  the  jury  and  ought  not  to  be  disturbed. 

It  is,  therefore^  ordered^  adjudged  and  deoreedi  that  the  judgment 
of  the  parish  cotilt '  be  affirmed;  with  cost& 

Cuviiliery  for  the  plaintiff. 
'-   Ifumcanf  for  the  defendlint 
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Lanusse  v.  Lanna.    YI,  N.  S.  103. 


The  mort^ged  creditor  ii  not  obliged  to  bring  hit  action  •gainst  the  property  last  alien- 
ated when  that  property  is  not  subject  to  the  lien. 

A  wife  who,  previously  to  the  act  of  1818,  renounced  her  right  on  property  sold,  did  not,' 
by  doing  so^  release  her  mortgage  on  that  which  was  previously  alienated.  The  wife 
has  no  mortgage  on  her  hnsbaod^s  estate  for  the  fruits  of  her  paraphernal  estate,  nor 
on  the  estate  of  the  executor  of  her  father. 

In  making  the  imputation  of  payment,  it  is  not  the  debt  first  contracted,  but  that  first 
doe,  which  is  considered  to  be  the  most  ancient. 

A  mortgage  cannot  be  enforced  on  the  improvements  made  by  a  third  possessor. 

The  proper  mode  of  ascertaining  their  value,  is  to  have  them  estimated  aflcr  the  sale. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  instituted  against  the  third  possessor  of  property^ 
on  which  the  plaintiff  states  she  has  a  lien.  She  avers  that  she 
brought  a  large  estate  to  her  late  husband;  that  he  failed;  that  she 
has  only  received  a  small  portion  of  the  amount  due  to  her;  and  that 
the  defendant  is  in  possession  of  a  house  and  lot  sold  by  her  husband 
during  the  marriage.  She  prays  that  the  defendant  may  be  con- 
demned, to  pay  the  balance  due  her,  or  that  in  default  thereof,  the 
premises  purchased  by  him  be  seized,  and  sold,  to  satisfy  her  claim. 

The  defendant  pleads  that  he  is  the  lawful  owner  of  the  house  and 
lot  mentioned  in  the  petition,  having  purchased  it  from  one  Nic 
Bertoly,  who  purchased  it  from  the  Planters'  Bank;  by  whom  it  had 
been  acquired  from  Fleury  Soubercasp,  who  bought  it  from  the  hus- 
band of  the  petitioner. 

And  that  the  lien  claimed  by  the  petitioner  cannot  affect  this  pro- 
perty, because  nothing  was  due  her  for  her  paraphernal  or  dotal 
rights;  because  she  did  not  enregister  her  mortgage  according  to  law; 
because  her  right  if  it  does  exist,  accrued  since  the  sale  from  her  hus- 
band to  the  person  under  whom  the  defendant  claims;  and  lastly^ 
that  if  the  lien  is  recognised  by  the  court,  it  cannot  be  enforced  on 
the  improvements  made  on  the  lot  by  the  defendant,  and  those'  from 
whom  he  derives  his  title. 

The  answer  concludes  by  citing  Soubercase's  heir  in  warranty. 

She  appeared,  and  in  her  answers!  repeated  the  same  defence  as 
that  set  up  by  the  defendant;  and  added  to  it  another,  that  the  plain- 
tiff was  bound  to  exercise  her  right  according  to  the  order  of  the 
sales,  "  beginning  with  the  latest  and  ascending  in  succession,  from 
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the  last,  to  the  oldest;^'  that  the  value  of  the  property  sold  sabse- 
quently  to  the  sale  made  to  the  ancestor  of  the  respondeDt,  would  be 
more  than  sufficient  to  satisfy  the  petitioner,  had  she  not  renounced 
her  right  on  the  property  so  alienated,  and  that  by  said  renunciation, 
she  has  lost  her  recourse  on  the  house  and  lot  which  she  now  seeks 
to  have  sold. 

The  district  court  was  of  opinion  that  it  was  indispensably  neces- 
sary for  the  plaintiff  to  first  exercise  her  rights  on  the  property  last 
8»ld,  and  nonsuited  her.    From>  this  judgment  she  hasappetiei. 

The  correctness  of  this  judgment  must  tberefoie'  be  examined 
before  we  can  go  into  the  merits.  For  if  the  plea  on  whicb  it  wa» 
lendered  stu>uld  be  found  sustaittable,  it  will  preclude  any  inquiry  into 
the  other  maittsers  at  issuer 

As  a  general  rule,  the  judge  was  certainly  correct  in  saying  that 
where  there  are  several  sales  of  property  sut^ect  to  a  tadt  mortgage, 
the  creditor  must  enforce  his  lien  on  the  obj^t  last  sold.  But  tfaiu 
rule  has  no  application  to  a  case  where  the  property  last  alienated  is 
not  subject  to  the  lien.  It  is  not  merely  the  subsequent  sale  of  the 
debtor,  that  confers  the  right  on  the  first  purchaser;  but  a  sale  made 
in  such  a  manner,  that  the  creditor  can  enforce  his  right  on  the  thii^ 
sold.  This  necessarily  results  from  the  language  used  in  the  statute, 
and  from  the  reason  oii>  which*  the  rule  was  established  The  law 
states  that  if  the^  debtor  has  made  several  sales,  and  the  creditors  find 
themselves  in  thenecessity  of  pursuing  their  payment  against  the  pio^ 
party  so'sold,  they  must  commence  with  that  last  disposed  oC^Tbis 
j^povision  evidently'^  contemplates^  aavenA  sales  of  immovables,  cm 
which  the  creditor  has  a  lien;  for  if  he  has  none  on  the  object  latit 
sold,  there  is  nothing  for  him  to  bring  his  action  against.  The  defence 
is,  in  truth,  one  of  dscussion^  and  it  depends  for  itB  vadidicy  on  the 
fSMit  of  there  being  other  property  to  be  discossed;  when,  the  plea 
shows  that  the  thing  sold  is  not  siribject  to*  the  creditors'  lien^  there  is 
nothing  for  the^exception  te  rest  on» 

Ih  the  present  case>  the  answer  of  the  vendor  oitsd;in>  wanramty, 
slated,  that  the  plauntiff  had  renooooed'her  mmtgageon  the  proper^ 
sold  subsequently  to  that,  which  forms  the  subject  of  the  present  ooa* 
test.  We  think,  therefore,  the  judge  erred  in  directing  her  to  bring 
her  action  against  this  property,  before-  she  ooidd  exercise  her  right 
QR  that  in  the  defendairt's  poesesston. 

It  is^  however^  contended  that  by  d)[>ing80<sbe>  has  lost  her  mert^ 
gage  OD^  the  house  and  lot  naentioned*  m  the  petition^  But  in  this 
case  the  court  can*  see  no  foundation  on  which  suoh*  a  position  can  be 
■tttituatned*  The  act  of  Id  1 7$  it  is  true^  directs,  that  where  property  is 
subject  to  a  general  or  tacit  mortgage,  and  it  is  sold  to  several  persons^ 
the  mortgagee  must  britig  his  action  against  the  last  buyer,  ascend- 
ing in  suocession  from  the>  last  to  theoldest-^Now,  admitting  that 
the  consequence^contended  for  might  follow,  if  the  purchaser  acquired- 
sAer  the  act  of  I8t7,.on  which  it  is^  not  necessary  to  expcess  an  opin- 
ism    We^  arectear  ttot  it  diMs>  net,  wehere  the^  saU^  was  made  pre^ 
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vious  to  4ie  fMmge  efihe  law.  At  4he  lime  ihe  defeBdwl^  or  Aume 
uader  wlwm  <m  obkos  hottgbl,  the  fNwpevty  ivites  prmarily,  not  mab^ 
ttdmnly,  6iib|ject  4o  tte  ntrtgagA  of  the  wife,  in  esse  ihe  busban^ji 
■eld fiubeeqiMHitly  to  "elherB;  -and  the  vigbts*ef  ibe  parties  «Hidt  te 
teeted  by  the  .bw  at  the  tine  of  Ihe  oomraoit,  not  hjr  4he  ohai^ges  »tbat 
were  eubeequeody  wade  in  it      . 

The  firat  grevadof  defmee u^ -diat notMag  isdue^loilhe  f^bdntiflr 
(by  .her  husband's  ealaile.— ^Oa  thii  point  a  great  deal  of  ^Tidence  mas 
taken  on  the  trial,  and  it  has  been  the  subject  of  much  observation  by 
the  ^ouanel  in  Ibis  eeiiiM.  The  elaim  ef  i»  friatntiff  may  be  diWdcMi 
amo  ibeee  dietiKt  Jiearis,  aad  the  Mfuivy  iato  tbeor  Tamity  oaa  be 
best  ooMteeled  by  camidiring  dien  separalely. 

The  fint  is  4a»t  wludi  is  jbrirod  fytna  oMoeya  moeiiFed  1^  Imt 
Iw^aiid  At>Bi  Taiioiis  sales  otf  ppetpepty  Monging  lo  her  fitther'seue- 
•oesBioa,  smA  the  «liole  atneont  <eQ  #iis  ibead  eeeoss  to  have  bees  paid 
mvay  in  disohaq^ag  the  debts  dne  by  (he  sucosesien,  ejcoc^iag  Ifae 
sum  of  M«f  dolbira 

Tbeseosnd  artees fron  tke  peeceeds  eif  crops  made  on  4ha  para- 
pbesnal  prapeity  of  Ihe  ptaiiitiff.  This  claim  has  beeacotttesledlqr 
tbe  defendBiflit,  soMy  ott  the  greu«d»  that  Ihe  nnoiieys  weee  Moeived 
biy  the  jfauahand  «Doe  the  passsge  <of  the  €ivil  €ede^«Bd  (bat  acoeid* 
ii^  tails  pioHriaiiSyhift  wasmdyvespoiisiblieteefiehpertiettsef  te 
froiis  BS  ranained  aanminMnhd  et  tbe  'disaebiiiesi  4if  lbs  omut riage.*- 
€m\  Oode^  S34,  art.  «a 

Whether  this  asigotneol  be«amet  in  rriatioii  to  uanrisgee  coa- 
tsaotBd  heinre  tbe  passage  of  the  Codey  ire  «eed<iotatQ|p  leuiquiMy 
being  0f  ii^uiti^  (bat  bytfts  lav^as  it  stood  lortViaiialy,  no  r^ht 
existed  on  the  part  of  the  wife  to  claim  a  mortgage  on  her  bmsbaiid^ 
<esMe  for  dw  froite  of  bsr  pataphamal  piopeity»  «;hjeh  he  had 
laceired  and  eoaeanaed. 

'  It  is  tvna,  Feirtra^  m  the  passage iritod and  rebedoa  bf  Iba  Qtmsh 
wA  for  plaittlif,  does  atate»  ^that  tbe  husband  has  doaainion  owt  tbe 
paraphcenal  efteds  isf  hie  vifio,  and  that  tbe  fraits  befamg  te  bim,  if 
ahs  deMiw  tbem  to  hhn  with  itet  ialenlieo,  and  Ml  otherwise.—- 
iP«rfk  1)  Cip.  lt^  sed  I9  aA.  U. 

fiat  it  does  not  AHoar,  that  if  ebe  does  not  AAiwet  tbem  with  that 
iOtontiDn,  that  be  is  laspeiiaiihle  te  tbenvas  maUaig  a  paitef  her  pro- 
party.  On  tbe  txMtnuryy  the  aaate  writer  expressly  states  ia  sabse- 
quent  parts  of  his  work,  that  the  fraitsief  tbe  paiaphernal  estate,  whe- 
ther delfvofed  by  the  wife  to  tbe  husband  or  not,  enter  into  the  cosi- 
munity  of  acquests  and  gainsy  attd  bdong  to  both  in  equal  poEtioas. 
In  this  assertioB,  he  is  dbariy  supported  by  tbe  3d  law  of  the  4di 
titie  of  Ihe  16th  book  of  the  i^ataMt^  Jfe^gp.  FeirtreypL  9,  Ub.  1, 
cap.  %y  sect  1,  no.  57;  lUtL  cap^  5,  sect  5,  na.  S9« 

Now  in  this  case,  there  were  no  gains;  if  there  were,  the  plainliff 
haa  renounoed  the  coamumity  in  thrnH:  and  if  ebe  bad  no^  nodaim 
arising  from  them  would  give  a  mortgage  on  her  husband's  estate. 

She  centeadli^  bowtver,  that  tbe  pvoceeds  ef  Itie  crop  caoae  into 
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the  hands  of  her  husband,  as  testamentary  exectitor  of  her  father,  and 
that  he  was  acting  in  that  capacity,  and  not  in  her  right,  when  these 
fruits  were  made  on  the  plantation.  The  facts,  as  they  appear  in 
evidence,  do  not  support  this  position,  for  the  book  of  accounts  shows, 
that  none  of  the  crops  after  the  year  1809,  is  carried  to  the  credit  of 
the  estate  of  the  late  J.  B.  Macarty.  That  in  that  year,  Liannsse  and 
B.  Macarty  purchased  out  the  other  heir's  right  in  the  plantation,  and 
after  that  time  carried  it  on,  on  their  joint  account,  and  in  their  indi- 
vidual capacity. 

But  supposing  the  plaintiff  not  to  have  given  his  consent  to  the 
change  which  the  executors  seem  to  have  made  in  the  capacity  in 
which  they  held  the  property;  that  the  proceeds  of  the  crops  must  be 
<xmsidered  as  having  come  into  her  husband's  hands  as  testamentary 
executor;  and  that  he  never  rendered  any  account  of  them  in  his 
lifetime:  then  the  consequence  is,  that  at  his  decease,  he  owed  as 
testamentary  executor;  and  for  debts  due  in  that  character,  it  is  not 
understood  by  the  court  that  any  mortgage  existed  on  his  estate. 

Tlie  third  and  most  important  item  in  the  account  ia  that  founded 
on  the  receipt  by  the  husband  of  the  price  of  the  plantation,  of  which 
the  plaintiff  was  one-third  owner,  sold  in  the  year  1818.  But  no 
part  of  that  price  appears  to  have  come  into  his  hands  previous  to  the 
alienation  to  Soubercase  in  the  year  1816,  under  whom  the  defendant 
claims,  except  a  house  and  lot  received  in  payment  at  25,000  dollars. 
For  two-thirds  of  this  sum,  viz:  16,666  dollars  and  66  cents,  she  had  a 
niortgage  on  the  property  then  owned  by  her  husband,  and  our  next 
inquiry  is,  does  it  still  remain  in  force?  The  defendant  insists  it  does 
not:  1.  because  it  has  not  been  duly  recorded:  and  2.  because  it  has 
been  paid. 

The  first  objection  we  think  imsupported.  Her  mortgage  was  a 
tacit  one  and  could  not  be  recorded.  It  does  not  appear  that  any  act 
ever  passed  between  the  plaintiff  and  her  husband  in  relation  to  her 
paraphernal  effects,  which  it  was  necessary  for  her  to  record.  The 
Dill  of  sale  by  which  she  and  her  husband  sold  property  to  a  third 
person,  in  which  they  had  a  joint  interest  and  in  which  they  acknow- 
ledged a  receipt  of  part  of  the  price,  did  not  necessarily  prove  it,  and 
the  reading  it  would  not  have  given  notice  to  the  world  of  the  lien. 
The  instrument  indeed  was  recorded  for  the  purpose  of  assuring  the 
mortgage  of  the  vendors  on  the  property  sold,  and  in  that  light  alone 
would  it  have  been  understood  by  those  who  read  it — The  objection 
that  the  wife  ought  to  have  made  it  more  explicit,  proves  too  much, 
for  by  the  same  reasoning  she  would  in  all  cases  lose  her  tacit  mort- 
gage unless  she  made  an  explicit  act,  and  had  it  recorded.  But  this 
is  contrary  to  the  meaning  of  the  statute,  the  reason  of  the  thing,  and 
the  settled  jurisprudence  of  this  court  3  N.  S.  239;  Ibid.  229;  A  N.& 
479. 

The  great  question  is,  whether  this  debt,  and  the  other  for  whidi 
the  plaintiff  had  a  lien,  have  been  paid? 

It  appears  that  since  the  failure  of  the  husband,  she  has  received 
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29,060  dollars,  and  this  sum  would  certainly  €;xtingiiish  ber  claim  on 
that  propel  ty  if  nothing  mor6  had  been  due  to  her. 

But  subaoquent  to  the  alienation  of  the  house  and  lot  of  which  the 
defendant  is  the  possessor  other  sums  of  money  came  into  the  hands 
of  the  hosband  amounting  to  62,500  dollars. 

The  defendant,  however  contends,  that  the  payment  must  be  impu- 
ted to  the  most  ancient  debt,  which  was  that  due  for  the  house  and 
lot,  and  for  the  moneys  received  out  of  the  father's  succession. 

If,  in  making  the  imputation  of  payment,  the  debt  first  contracted 
%'as  to  be  considered  as  the  most  ancient,  ttiis  position  would  be  cor- 
rect,  but  it  is  not  the  period  of  contracting,  but  the  time  when  the 
debt  fails  due,  that  is  to  be  considered  in  ascertaining  the  antiquity  of 
the  demand.   Toullier,  vol,  3,  liv.  9,  Hi,  8,  cap.  5,  no.  184. 

Now  in  the  case  before  us,  all  the  debts  fell  due  at  the  same  time, 
viz.  on  the  failure  of  Lanusse,  consequently  the  imputation  must  be 
made  on  all. 

There  was  owing  to  the  plaintiff  at  the  time  of  the  failure,  26d7 
dollars,  the  balance  of  the  amonnt  received  out  of  her  father's  succes- 
sion: and  16,666  dollars,  the  price  of  the  house  received  by  Lanusse 
for  which  she  had  a  mortgage  on  the  property  in  the  defendant's 
possession.  I'hese  two  sums  make  19,S33  dollars',  which,  added  to 
the  52)500  dollars  paid  afterwards,  make  71,833  dollars.  The  pay- 
ment by  the  syndics  was  29,060  dollars.  This  imputed  to  the  debts 
in  proportion  to  their  amount  requires  us  to  deduct  7821  dollars,  from 
the  mortgage  claim,  and  consequently  leaves  a  balance  of  11,512 
dollars,  which  the  defendant  must  pay,  or  surrender  the  property  in 
his  possession  that  it  may  be  sold. 

various  other  questions  were  raised  on  the  argument  at  bar,  and 
in  the  briefs  since  submitted  to  the  court.  They  have  been  attentively 
considered,  but  it  is  deemed  unnecessary  to  go  into  them  in  detail, 
and  give  the  reasons  why  they  cannot  affect  the  opinion  just  ex- 
pressed. 

There  is,  however,  one  point  which  requires  particular  considera- 
tion. The  defendant  contends  that  the  mortgage  cannot  be  enforced 
on  the  improvements  which  he  has  made  on  the  lot  since  it  came  into 
his  possession. 

The  objection  is  founded  on  the  48th  article  of  the  old  Civil  Code, 
page  462,  which  states  that  the  third  possessor,  <<can  only  claim  his 
expenses  and  improvements  to  the  amount  of  the  increased  value 
which  is  the  result  of  the  improvements  made." 

There  can  be  no  doubt  of  the  soundness  of  this  objection;  nor  that 
the  improvements  are  to  be  considered  in  relation  to  the  increased 
value  they  give  the  property  at  the  time  of  sale,  not  to  the  price  they| 
or  the  lot  may  have  cost.     The  only  difficulty  is  how  this  value  is  to 
be  ascertained? 

As  it  is  impossible  to  separate  them,  and  sell  each,*we  think  the 
best  mode  is  that  after  the  sale,  experts  Should  be  appointed,  or  any 
other  proof  resorted  to  by  which  their  respective  value  can  be  ascer- 
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tained.  And  that  once  known,  that  the  plaintiff  and  defendant  should 
receive  oat  of  the  proceeds  their  proportions;  that  is  to  say,  the  first, 
the  value  which  the  lot  bore  in  relation  to  the  product  of  the  sale;  and 
the  second,  the  value  of  the  improvements  considered  in  that  same 
way;  the  r^ts  of  the  property,  according  to  the  proportion,  which 
each  hold  in  it,  since  the  date  of  the  notification  of  the  seizure,  to  be 
added  to  the  plaintiff's  share,  and  deducted  from  the  defendant's. 
Civil  Code,  462,  art.  49. 

The  only  question  which  remains  is  in  relation  to  the  action  of 
warranty  of  the  defendant  against  the  heir  of  Soubercase.  It  is  fully 
made  out,  and  as  there  is  no  proof  as  to  the  present  value  of  the  pro- 
perty, judgment  must  be  given  against  the  latter  for  the  price  at 
which  it  was  sold,  viz.  8000  dollars. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  proceed- 
ing to  give  such  judgment  as  in  our  opinion  ought  to  have  been 
given  in  the  court  below,  it  is  ordered,  adjudged  and  decreed,  that, 
unless  the  defendant  within  three  days  from  the  notification  of  this 
judgment  pay  to  the  plaintiff  the  sum  of  eleven  thousand  five  hun- 
dred and  twelve  dollars,  with' costs,  that  the  premises  mentioned  in 
the  petition  be  seized  and  sold  to  satisfy  the  said  sum,  with  costs  in 
both  courts.  But  it  is  further  ordered  that  the  sheriff,  on  receiv- 
ing the  proceeds  of  said  sale  shall  not  pay  them  over  to  the  plain- 
tiff, but  that  he  shall  bring  them  into  court,  to  be  paid  to  the 
plaintiff  and  defendant,  as  the  said  court  may  direct;  on  proof  being 
made  to  it,  how  much  of  the  proceeds  of  said  sale  arises  from  the  Jot 
independent  of  the  improvements  placed  in  it  by  the  defendant. 
And  it  it  is  further  ordered,  adjudged  and  decreed,  that  the  defendant 
do  recover  of  the  heir  of  Soubercase,  the  sum  of  eight  thousand  dol- 
lars, with  costs  occasioned  by  the  action  in  warranty. 

Mareau  and  CuvUlier^  for  the  plaintiff. 

Seghers  and  Morphj/y  for  the  defendant. 
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Macarty  v.  Fanchon  f.  w.  c.  et  al.     VI,  N.  S.  11 6. 

FIRST  District. 

Same  case  as  preceding. 

Judgment  cannot  be  given  against  the  vendor  cited  in  warranty 
when  the  evidence  does  not  show  the  price  paid,  nor  the  value  of 
the  land,  independent  of  the  improvements. 


Martel  e/  ol.  v.  Tureaud's  Succession.    VI,  N.  S.  118. 

When  the  endorser  of  a  note  ie  present,  and  1b  a  party  to  an  instmment,  by  reason  of 
which  tho  note  was  given  which  he  endorses,  he  cannot  daim  tiie  protection  of  the 
UxmereaUfna, 

An  act  passed  in  a  pariah  jndge*s  office  does  not  require  any  farther  r^gfistry  to  give  a 
mortgage. 

COURT  of  Probates,  Parish  of  St.  James. 

Mathews,  J.,  delivered  the  opinion  of  the  court 

In  this  case  the  opposing  creditors  claim  a  mortgage  and  privilege 
on  six  arpens  of  land,  fronting  on  the  Mississippi,  hAving  tfie  ordi- 
nary depth  of  forty,  and  ten  slaves,  &c. 

For  this  mortgage  and  privilege  they  rely  on  certain  acts  passed 
in  notarial  form,  copies  of  which  appear  in  the  record.  The  judg6 
of  probates  decided  against  these  privileges,  and  from  that  decision 
they  appealed. 

The  notarial  acts,  as  exhibited  in  the  record,  establish  the  following 
facts.  In  the  yeu  1821,  one  Vitan  sold  the  land  and  slaves  above 
mentioned  to  Rey,  retaining  in  the  act  of  sale  a  mortgage  and  privi- 
lege of  vendor.  In  the  following  year,  the  vendor  sold  and  transferred 
to  Tureaud  all  the  right  which  he  had  acquired  from  Vitan  to  the 
property,  burthened  with  the. mortgage  and  privilege  aforesaid;  under 
the  consent  of  the  original  vendor,  to  whom  the  second  purchaser 
undertook  to  pay  the  price. 


779  SIJPREA^  (C0J9&T- 

[M«rtd  et  ah  v.  Tnreaud's  Sucoewkm.] 

In  the  year  1823,  Vitan  being  indebted  to  Martel,  and  Hulin,  the 
husband  of  the  opponent  Joly,  gave  to  them  negotiable  notes,  en- 
dorsed by  Tureaud,  payable  at  specified  periods,  for  the  amount  which 
he  thus  owed  to  them;  and  to  secure  the  payment  of  said  notes  trans- 
ferred to  the  creditors  by  notarial  acts,  a  part  of  his  mortgage  and 
privilege  on  t^ie  land  and  slaves,  which  hpd  been  sold  and  tran^erred 
in  the  manner  above  stated,  to  the  endorser,  who  wsis  present,  and 
became  a  party  to  the  acts  by  which  the  transfer  of  mortgage  and 
privilege  took  place,  and  thence  promised  and  assumed  to  pay  said 
notes  which  he  had  endorsed,  and  which  are  paraphed  ne  varieier. 
One  of  these  notes,  secured  by  the  transfer  of  mortgage  and  privilege 
to  Hulin,  came  by  regular  endoi^ement  into  the  h^nds  of  Abat,  who 
brought  suit  on  it,  and  obtained  judgment  for  the  amount,  accom- 
panied by  a  decree  justifying  his  right  of  privilege;  which  judgment 
was  recorded  according  to  law;  and  in  consequence  thereof  he  is  placed 
on  the  tableaiu,  as  mortgagee  creditor  having  a  general  mortgage 
but  without  any  privilege  resulting  from  the  act  of  transfer  made  by 
Vitan,  and  the  other  two  opponents  as  mere  chirographary  creditors. 

The  claims  of  all  these  persons  are  objected  to  in  tolOj  in  conse- 
quence of  alleged  default  of  notice  to  the  endorser.  As  to  the  note 
on  which  judgment  was  obtained  against  him  during  his  lifetime, 
this  objection  could  surely  have  no  place,  unless  on  suggestion  of 
fraud,  which  is  not  made.  It  is,  however,  without  foundation,  in  our 
opinion,  in  relation  to  all  the  claims. 

It  is  true,  that  endorsers,  according  to  the  rules  of  commercial  law. 
Are  not  liable  to  pay  notes  or  bills  of  exchange,  unless  under  certain 
formalities  in  pursuing  them;  amongst  which,  demand  of  payment 
from  the  maker,  and  notice  of  refusal,  are  essential.  But  the  notes 
in  the  present  case  ought  not  to  be  subjected  to  the  ordinary  rules  of 
commercial  transactions.  The  endorser  was  present,  and  a  party  to 
the  act  made  at  the  same  time  with  them,  by  which  the  tranrfer  of 
mortgage  and  privilege  for  security  of  payment  was  made;  and  in 
that  act  he  expressly  agreed  to  pay  the  amount  for  which  they  were 
drawn. 

.  The  next  objectiqn  .of  the  privilege  claimed,  is  based  on  the  waul 
of  registry  of  the  note  and  acts  under  which  the  claims  are  made. 
The  act  of  the  territorial  legislature  of  1810,  which  provides  for  the 
registry  of  mortgages  in  the  offices  of  the  parish  judges  of  the  state, 
does  not  point  out  any  particular  manner  in  which  they  must  be  record- 
ed. The  second  section  of  that  law  seems  to  require  that  they  should 
:be  fully  traiuspribed  and  placed  in  numecical  order;  it  clasjses  them  with 
•notarial  acts;  and  among  them  inquirers  would  consequently  examine. 
Apy  dQed  passed  before  a  parish  judge  in  his  capacity  as  .notary,  re- 
lating to  property  within  the  limits  of  his  parish*  and  containing  a 
Qlause.of  ,hypothecatiou,and  where  entered  at  large  on  his  notarial 
ibook3  pf  record)  wiU  answer  all  intendment^  of  the  law,  without  any 
transposition  by  further  inscriptipn.  Acts  transmitted  from  a  di^ 
rent  parish,  which  are  hypothecary,  will  be  transcribed  into  thci 
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class  of  books,  for  recording  in  numerical  order.  The  mortgage  and 
privilege  claimed  by  the  appellants  in  the  present  case,  result  from 
the  original  sale  of  the  property  from  Yitan  to  Ory,  in  which  they 
were  expressly  retained  by  the  seller.  That  sale  was  made  by  a 
notarial  act,  passed  before  the  judge  of  the  parish  in  which  the  pro- 
perty was  situated,  and  remains  on  record  in  the  archives  of  the  place. 
When  the  judge  became  a  part^  to  acts  by  which  he  acquired  an 
interest  in  the  property,  and  by  which,  with  his  consent,  the  first  sel- 
ler transferred  his  right  of  mortgage  and  privilege  to  the  appellants, 
they  were  passed  before  justices  of  the  peace  and  witnesses,  and  af- 
terwards duly  enregistered  in  the  offices  of  the  parish  judge  on  the 
notarial  side  of  that  office. 

We  are  of  opinion  that  these  acts  have  been  made  and  recorded 
in  such  a  manner  as  to  maintain  the  lien  and  privilege  on  the  property 
sold,  to  secure  payment  of  the  price,  and  that  they  have  been  legally 
transferred  to  the  opponents  in  the  present  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  avoided,  annulled  and  reversed,  so  far  as 
it  affects  the  claims  of  the  appellant:  and  it  is  further  ordered,  ad- 
judged and  decreed,  that  the  cause  be  remanded  to  said  court,  with 
instructions  to  place  them  on  the  tableau,  as  mortgagee  and  privileged 
creditors  on  the  land  and  negroes  sold  by  Vitan  to  Ory,  and  from  him 
transferred  to  Tureaud,  since  deceased:  and  it  is  further  ordered,  that 
the  appellee  pay  costs  in  both  courts. 

Seghers^  for  the  plaintiff. 

Moreauy  for  the  defendants. 


Bradford  d.  Skillman.    YI,  N.  S.  123. 

THIRD  District. 

The  surety  on  a  twelve  months'  bond  cannot  be  dischai^ed  from 
responsibility  on  the  ground  that  the  law  is  unconstitutional,  in  virtue 
of  which  the  bond  was  given. 

The  debt  was  created  since  the  passage  of  the  law.  The  plaintiff 
willingly  became  the  bondsman  of  a  willing  pnrohaser,  and  executed 
a  bond,  in  the  nature  of  a  recognisance^  on  which  he  knew  execution 
would  issue  de  piano.  It  appears  to  us  he  cannot  complain;  volenH 
non  fit  injuria. 

65* 
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Pimpinella  d.  Lanuase's  Syndics.    VI,  N.  S.  124. 

When  danmfei  are  chimed  from  syndics  for  malfeasance,  salt  ous^ht  to  be  lironglil 

af^ainst  thtm  in  their  indiTidoal  eapacltj* 

FIRST  District 

Matsews^  J.y  delivered  the  opinion  of  the  court. 

^^iiis  cas^;  after  having  been  at  rest  from  the  third  of  Juljr,  1823, 
to  the  sixth  of  January,  1826,  was  on  the  latter  day  distuit^  by  a 
motion  jc^JAt.  Seghers,  coiinfsellor  for  Pioipinellay  alleging  him  to  be 
a  creditor  of  the  estate  of  the  insolvent,  who  obtained  an  order  fipxa 
theqouii  below,  agaiivst  the  syndics,  to  file  a  tableau  oi  distribution. 
Sini^  the  matter  has  been  thus  revived,  proceedings -have  cumulated 
in  the  case,  so  as  to  swell  the  record  to  a  very  considerable  size; 
other  parties  intervejned  calling  on  the  syndics  for  payment  of  their 
clain^s.  The  &rst  syndics  were  permitted  to  resign  their  ofl^»  and 
hew  ones  were  appoitited  to  their  .place;  who,  so  soon  as  they  were 
installed,  began  to  complain  of  every  thing  which  had  ^eioi.dpne  by 
their  predecessors. 

The  claims  of  all  were  settled  by  a  judgment  of  the  district  court, 
in  favor  of  the  first  syndics,  from  which  their  opponents  appealed. 

The  cause  has  been  argued  much  at  leqgth  before  this  court,  and 
many  points  made  on  all  sides,  which,  we  deem  it  useless  to  exa- 
mine; being  of  opinion  that  the  greater  part  if  not  all  of  them  have 
been  settled  over  since  the  24th  of  JSfay,  1823,  by  a  judgment  of  the 
court  below  which  confirmed  a  tableau,  amended  on  that  day,  which 
had  been  filed  on  the  29th  of  the  month  preceding.  This  judgment 
has  not  been  appealed  from,  and  is  now  res  judicata  as  to  all  mat- 
ters cbntested. 

It  is  true,  ^hat  the  syndics  who  formeriy  4iad  the  management  of  the 
insolvent's  estate  received  and  paid  out  funds  belonging  to  it,  since 
that  period;  but  nothing  was  ever  done  by  them  except  under  orders, 
or  hy  commission  of  a  com|ietait  tribunal;  and  in  xelatioo  to  these 
aiatters,.  they  are  legally  disoharged  fiDom  att  reqionsihUity  in  tteir 
capacity  as  syndics. 

It  is  contended,  however,  tin  4he  part  oi  tfae  leading  ofqpKment  in 
Ihe  case  as  it  now  stands  before  this  oourt,  ibal  money  having  been 
received  by  agenta  of  the  late  ay ndics,  they  nmist  account  fiar  it  lodie 
creditors  of  <the  estate.  So  far  as  it  appears  Ihat  any  sums  have  come 
into  their  hands,  they  have  accounted  for  them  satisfiiotorily.  If 
their  conduct  has  been  such  in  the  appointment  of  agents,  as  may  fix 
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iOn  Ihem  gross  negligence,  or  palixiible  mismanagement  of  the  afiSurs 
.of  (tie  «5ta^  intrusted  to  their  care,  to  the  injury  of  ihe  creditors,  it  is 
helieved  they  ought  to  be  pursued  in  their  individual  capacity,  as  for 
dajnages,  and  not  in  the  present  n^ode. 

It  is,  therefore,  .ordered,  adjudged  and  decreed,  jtbat  the  judgment 
of  Ihe  district  court  be  affirm^,  with  costs. 

Segher*  and  Chymesj  for  the  plaintiff. 

Dtrbignjf  And  Mortauj  for  the  defendants. 


Ditto  V.  Barton.     VI,  N.  S.  127. 

A  certificate  of  the  clerk  that  the  record  contalne  a  trae  and  complete  transcript  of  all 
the  proceedings  had,  and  of  all  the  documents  on  file  in  the  suit,  doee  not  enable  the 
court  to  examine  the  case  on  its  merits. 

When  a  note  is  annexed  to  and  made  a  fart  nf  ikt  petUhn^  there  can  be  no  Tarianoe 
between  the  allegata  et  probata, 

THIRD  District 

PoRTBB,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  on  two  promissory  notes:  there  was  judgment 
against  the  defendant  in  the  court  of  the  first  instance,  and  he  has 
apposed. 

The  two  points  made  by  him  in  ihis  eoivt,  ace: 

1.  That  one  of  the  notes  was  stated  in  the  petition  to  be  made  on 
the  5th  of  April,  1823;  and  that  which  was  offered  in  evidence  was 
on  the  5th  of  April,  IS22, 

2.  That  one  of  the  notes  recovered  on,  was  endorsed  over,  and  no 
evidence  was  given  of  a  retransfer. 

The  second  objection  cannot  be  noticed,  for  none  of  the  evidence 
given  on  the  trial  comes  up.  The  record  is  not  certified  in  such  a 
way  as  will  enable  us  to  look  into  the  merits.  The  clerk  states  ttiat 
the  foregoing  ten  pages  contain  a  true  and  complete  transcript  of  all 
the  proceedings  had,  and  of  all  the  documents  on  file  in  the  suit. 
This  may  be  true,  and  yet  the  record  not  contain  the  evidence  given 
on  the  trial,  for  if  it  was  not  taken  down,  it  could  not  be  on  file;  and 
the  fact  of  its  not  being  reduced  to  writins  made  no  part  of  the  pro* 
ceedings.  It  is  clear  from  other  parts  of  the  record,  that  evidence 
was  given,  and  it  is  also  to  be  presumed  from  the  verdict  of  the  jury. 
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The  Code  of  Practice  requires  the  clerk  to  certify,  that  the  record 
contains  the  evidence  adduced.  Code  of  Practice,  586,  602^  603, 
896. 

The  first  objection,  however,  is  properly  brought  before  us  by  a  bill 
of  exceptions,  but  we  think  it  untenable.  The  note  on  which  suit 
was  brought,  was  annexed  to,  and  made  by  express  declaration,  a 
part  of  the  petition.  So  that  there  was  not,  nor  could  there  be  any 
variance  between  the  allegation,  and  the  proof.  The  erroneous  de- 
scription given  by  the  plaintiff  in  copying  the  note,  was  corrected  by 
the  note  itself.  There  could  not  have  been  any  surprise,  and  the  res 
judicata  may  be  well  pleaded  to  another  action  on  this  allegation. 
When  both  these  objects  are  attained  by  the  proceedings,  the  defend* 
ant  can  have  no  just  cause  of  complaint. 

We  do  not  think  this  is  a  case  in  which  damages  should  be  allowed 
for  a  frivolous  appeal,  and  it  is,  therefore,  ordered,  adjudged  and 
decreed,  that  the  judgment  of  the  district  court  be  affirmed,  with 
costs. 

fFatta  and  Ldbdell,  for  the  plaintiff. 


Bonnet  et  al.  v.  Ramsay.     YI,  N.  S.  1S9. 

FIRST  District 

Prescription  is  not  interrupted  by  filing  the  petition,  but  by  its 
service.    See  Civil  Code,  p.  474,  art  51^. 
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I^ouisiana  Insurance  Company  v.  Campbell. 

VI,  N.  S.  131. 

Jadgment  of  bomologatioD  regalarly  obtained,  has  the  aathority  of  the  thing  jadge^ 

against  all  the  creditors  who  were  placed  on  the  bilan. 

;FIRS1P  District. 

PoBT£|t^  J.^  delivered  the  opinioin  of  the  court 

This  case  comes  up  from  an  interlocutory  decr^  of  the  firs^ 
apstwce,  setting  aside  an  order  of  arrest,  which  bad  been  granted 
jag^inst  the  defendant 

^he  facts  appear  as  follows:  The  defendant  applied  on  behalf  of 
,the  firm  of  which  he  was  a  member,  for  the  benefit  of  the  insolvent 
.laws,  and  a  meeting  of  their  creditors  was  ordered  at  a  notary's  office. 
They  attended,  accepted  the  cession,  and  voted  for  syndics,  before 
the  proceedings  were  closed,  one  of  the  creditors  made  the  following 
proposition:  <^  James  M.  Reynolds  agrees  to  endorse  the  notes  of 
William  R.  Campbell,  (the  insolvent,)  at  six,  nine  and  twelve  months, 
to  be  given  to  the  respective  creditors  of  Chalmers  &  Campbell,  in 
the  proportion  of  forty  per  centum,  in  lieu  of  thei^  respective  claims 
approved  on  the  following  conditions: 

<^  The  creditors  to  accept  the  surrender  of  the  property  and  effects 
of  Chalmers  &  Campbell,  as  already  tendered  to  them,  to  transfer  their 
right  in  the  said  surrender,  as  also  their  respective  claims,  to  the  said 
James  M.  Reynolds;  and  to  grant  a  full  discharge  of  their  said  debts 
to  William  R.  Campbell,  in  consideration  of  receiving  said  notes. 
This  proposition  shall  be  binding  on  James  M.  Reynolds,  only  so 
soon  as  the  consent,  in  writing,  of  all  the  creditors  shall  have  been 
obtained,  and  not  otherwise." 

The  creditors  who  had  appeared  before  the  notary  accepted  the 

I)ropo8ition  by  an  instrument  in  writing,  in  which,  after  acknow- 
edging  to  have  received  the  notes  of  Campbell,  endorsed  by  Rey- 
nolds, they  declare  that  in  consideration  thereof,  ^^they  assign  to  the 
said  James  M.  Reynolds  all  their  rights  to  the  property  surrendered 
by  the  said  William  R.  Campbell  and  all  right  of  action  against 
Chalmers  &  Campbell;  they  granting  to  the  said  William  R.  Campbell 
a  full  and  complete  release  as  to  them,  the  said  creditors,  and  hereby 
appointing  and  constituting  the  said  James  M.  Reynolds  and  William 
R.  Campbell  their  attorneys  irrevocable,  giving,  and  hereby  granting 
unto  the  said  James  M.  Reynolds  and  William  It  Campbell,  jointly, 
and  to  each  of  them  separaitely,  all  the  full  power  of  tbeise  appearers 
io  sell  and  dispone  of  Ihe  property  surrendeired  as  afox^said,  either  by 
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public  auction,  or  private  contract,  and  collect  aU  the  debts  due  to  the 
said  Chalmers  &  Campbell,  for  the  use  of  the  said  James  M.  Rey- 
nolds/' &c. 

On  these  facts,  the  judge  a  quo  was  of  opinion  that  the  debtor 
having  made  a  tender  of  his  property  and  the  creditors  having  accept- 
ed it,  that  he  should  be  freed  lErom  arrest  at  the  suit  of  the  present 
plaintifl^;  that  if  the  creditors  chose  to  manage  the  property  them- 
selves, instead  of  appointing  syndics  to  do  it  for  them,  it  was  not  the 
fault  of  the  insolvent;  that  he  did  all  that  was  incumbent  on  him  to 
do,  by  tendering  the  property,  and  that  whether  the  plaintiffs  are 
bound  by  the  transfer  to  Reynolds,  is  no  concern  of  the  defendant 

This  cause  is  now  before  us  on  a  rehearing.  When  it  was  first 
decided,  we  were  of  opinion  that  the  proceedings  were  not  binding 
on  the  plaintiffs  as  it  did  not  appear  that  they  were  returned  into 
court  and  homologated.  Evidence  which  was  not  placed  before  us 
at  first,  has  now  been  produced,  which  shows  that  the  process  verbal 
of  what  took  place  before  the  notary  was  returned  into  the  district 
court,  and  that  no  opposition  was  made  to  the  confirmation  of  what 
had  been  there  agreed  on.  This  circumstance  in  our  opinion  pre- 
cludes the  plaintiffs  who  were  put  on  the  bilan  and  were  parties  to 
that  suit  froni  contesting  the  regularity  of  their  proceedings.  The 
judgment  of  homologation  is  conclusive  on  them  so  long  as  it  stands 
unreversed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Grymes,  for  the  plaintiffs. 

Livermore^  for  the  defendant 


Livermore  v.  Morgan's  Syndics.     VI,  N.  S.  134. 

An  agent  cannot,  on  pretence  of  explaining  a  former  deed  passed  by  him,  convey  bj  a 
second  instrument,  property  not  contemplated  at  the  time  of  the  sale. 

He  may,  by  a  sabsequent  deed,  correct  verbal  errors  in  the  first:  whether  the  error  in  the 
first  were  verbal  merely,  it  should  be  left  to  the  jury  to  jndge. 

FIRST  District 

Porter,  J.,  deliyered  the  opinion  of  the  court 
This  is  an  action  against  the  defendant  for  setting  up  a  title  to  a  lot 
of  ground  in  the  parish  of  New  Orleans,  of  which,  the  plaintiff  avers 
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he  is  the  owner.    There  was  judgment  in  his  favor  in  the  cotirt 
below,  and  the  defendants  appealed. 

Several  bills  of  exceptions  were  taken  on  the  trial  by  the  defendant: 
we  pass  over  the  first  and  second  without  further  observation,  than 
that  in  our  opinion  the  judge  below  decided  the  points  presented  by 
them  correctly.  The  main  question  in  the  cause,  as  it  now  stands 
before  us,  is  on  the  third  exception  taken  to  the  decision  of  the  court, 
on  evidence  offered  by  the  defendant  in  support  of  his  titl6. 

He  first  produced  a  deed  of  sale,  executed  by  the  attorney  in  fact 
of  the  person  under  whom  he  claims  the  premises  in  dispute.  In 
this  sale,  the  description  given  of  the  property  limits  it  to  certain 
streets  therein  named,  and  does  not  carry  the  boundaries  to  the  Mis- 
sissippi. Some  time  after,  the  defendant  obtained  from  the  agent 
who  had  sold  to  him,  a  declaration,  or  as  it  is  called,  a  supplemental 
act,  executed  befoite  a  notary,  in  which,  after  reciting  that  he  had 
sold  to  the  defendant  a  lot  as  described  in  the  act  of  sale,  and  that 
since  that  time  several  changes  had  taken  place  in  the  names  of  the 
streets,  and  the  distribution  of  the  adjacent  property,  he  declared  that 
to  avoid  difficulties  and  mistakes,  regarding  the  extent,  limits,  and 
boundaries  of  said  lot,  it  had  been  s6\d  and  conveyed  by  him  with 
the  same  extent  it  was  owned  by  the  person  who  had  sold  to.  his 
principals,  namely,  with  sixty  feet  front  to  the  Mississippi. 

The  defendants  assign  as  a  reason  for  this  instrument,  that  which 
is  given  in  it:  the  wish  to  make  the  conveyance  clear  and  explicit. 
The  plaintiff  urges,  that  no  change  had  taken  place,  in  the  names  of 
the  streets,  nor  in  the  distribution  of  the  property;  that  the  whole 
was  an  after  thought:  an  attempt  to  carry  into  effect  by  indirect 
means  a  transfer  of  the  batture  lying  in  front  of  the  property  origin- 
ally conveyed.  And  he  further  contends  that  this  declaration  of  the 
agent  could  not  have  that  effect:  of  that  opinion  was  the  court  of  the 
first  instance. 

It  is  very  possible  the  plaintiff  may  be  correct  in  this  position,  but 
we  think  the  instrument  should  have  been  permitted  to  go  to  the  jury 
for  what  it  was  worth.  If  the  mistake  in  the  first  deed  was  merely 
verbal,  we  think  the  agent  of  the  principal  and  the  purchasers  might 
explain,  and  correct  it  by  a  subsequent  act,  though  they  could  not 
under  a  pretence  of  explaining  a  former  instrument,  convey  property 
not  contemplated  at  the  time  of  the  sale. — Whether  the  act  offered 
in  evidence  was  of  the  former  or  the  latter  description,  was  to  be 
judged  by  the  jury  aAer  it  had  been  read  to  them  in  evidence,  and 
compared  with  the  other  proof  given  in  the  cause. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  that  the  case 
be  remanded  for  a  new  trial,  with  directions  to  the  judge  not  to  reject 
the  instrument  of  writing  referred  to  in  the  bill  of  exceptions;  and  it 
is  further  ordered  and  decreed,  that  the  appellee  pay  the  costs  of  this 
ajppeaL 

Livermorej  for  the  plaintiff. 

Eusiis,  Orj/mes  and  Henneny  for  the  defendants. 
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Peet  et  tU.'v.  Morgan.*    VI,  N.  S.  137. 


An  actiim  lies  against  a  sheri^  who  seizes  foods  other  than  those  of  the  ^efenduit  io 

ezecQtion. 
A  plaintiff  in  execution  cannot  seixe  property  of  the  defendant  in  the  haads  of  Ihiid  per. 

sons,  on  the  gronnd  that  the  sale  to  them  is  fraudulent. 
Bnt  when  the  conveyance  is  soim  9eing  priti,  he  may  if  the  sale  was  antedaUd, 
No  man  can  protect  himself  upon  a  trespass  by  aTcrrinf  himself  agent  of  another,  nnlei0 

that  other  had  authority  to  do  the  act  ' 

FIRST  District. 

PoRTBE,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  against  the  sheriff  of  the  Parish  of  New  Orleans, 
for  seizitig  the  property  of  the  plaintiffs.  The  defence  is,  that  the 
goods  mentioned  in  the  petition  were  the  property  of  one  M'Deyitt, 
against  whom  an  attachment  has  issued,  and  that  if  any  sale  of  them 
had  been  made  to  the  plaintiffs,  it  was  false,  fraudulent,  simulated 
and  collusire. 

On  this  head,  the  defendant  offered  testimony  to  establish  the  &cts 
set  up  in  his  answer.  The  court  refused  to  receive  it,  and  be  excepted. 
This  rejection  <)f  his  evidence  was  followed  by  a  verdict  against  him, 
and  judgment  in  pursuance  thereto,  from  which  he  has  appealed. 

In  thus  court  he  has  made  two  points:  First,  that  no  action  ties 
against  a  sheriff,  for  a  mistake  in  seizing  the  goods  of  a  person 
oSier  than  the  defendant  in  execution;  and  secondly,  that  the  court 
erred  in  rejecting  the  testimony  offered,  to  prove  the  sale  was  sima* 
lated  and  fiaudulent. 

1.  The  only  reason  offered  for  this  doctrine  is,  that  by  the  laws 
of  Spain  various  provisions  existed,  by- which  the  party  whose  goods 
were  seized  might  oppose  their  sale;  and  2.  that  the  plaintiff  under 
tfiat  system  pointed  out  the  goods  that  were  to  be  seized;  conseqnendy, 
that  he  alone  was  responsible. 

The  first  of  these  reasons  is  neither  incompatible  nor  inconsistent 
with  the  right  of  suing  also  for  damages.  The  second  is  not  at  this 
day  the  law  in  Louisiana.  It  is  the  duty  of  a  sheriff  when  a  writ  is 
put  into  his  hands  to  go  and  execute  it,  whether  the  plaintiff  is  here 
or  not  to  point  out  the  property.  Such  is  the  necessary  consequence 
of  the  language  used  in  the  writ,  and  the  directions  of  the  statute.  It 
is  contended  the  officer  is  nothing  more  than  the  agent  of  the  plain- 

*  See  this  case,  post,  p.  58Q. 
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tiff:  admitting  he  is  not,  no  man  can  protect  himself  upon  a  trespass, 
by  averring  he  is  the  agent  of  another,  unless  the  person  whom  he 
represents  had  authority  to  do  the  act  complained  of.  Even  if  the 
doctrine  for  which  he  contends  were  true,  he  has  not  brought  him- 
self within  it,  for  he  has  not  shown  that  he  was  directed  by  the 
plaintiff  in  attadiment  to  seize  the  goods.  2  Martin's  Dig,  166, 
168  and  169. 

The  second  point  presents  the  question,  whether  the  plaintiff  had 
a  right  to  seize  these  goods,  before  he  brought  an  action  to  set  aside 
the  sale.  It  has  been  determined  in  a  variety  of  cases  decided  in  this 
court, that  a  creditor  had  not  a  right  on  an  allegation  of  fraud  to  treat 
the  alienation  made  by  his  debtor  as  null  and  void,  and  seize  at  once, 
and  by  ^ort  hand,  the  property  conveyed  by  him.  Since  that  doc- 
trine has  been  recognised  by  this  tribunal,  there  have  been,  it  is  true, 
cases,  where  the  parties  have  chosen  to  put  their  respective  rights  at 
issue  in  an  action  brought  for  the  seizure,  and  the  court  has  not  de- 
clined to  pass  on  them,  when  they  did  so.  The  present  case,  however, 
presents  the  exception  on  the  part  of  the  vendee,  and  the  argument 
on  the  behalf  of  the  creditor  has  called  our  attention  particularly  to 
the  correctness  of  this  doctrine;  the  extent  to  which  it  may  be  car- 
ried; and  the  limitations  to  which  it  is  subject.  9  il/ar/tn,  648;  3 
N.  S.  338.    Babarin  v.  Descontreaux.    Henry  v.  Hyde. 

Of  its  correctness  the  court  entertains  no  doubt.  It  is  cleariy  sup- 
ported by  authority,  and  it  is  sanctioned  by  reason  and  utility.  The 
principle  on  which  it  rests  is,  that  men  are  presumed  to  act  honestly, 
until  the  contrary  is  proved:  that  the  conveyances  alleged  to  be 
fraudulent  are /^rsmaybcte  correct  and  fair;  and  that  it  is  improper 
in  opposition  to  these  presumptions,  that  the  creditor  should  exercise 
rights  that  could  properly  belong  to  him^  only  in  case  the  acts  of  his 
debtor  were  null  and  of  no  effect.  Should  a  contrary  doctrine  pre- 
vail, in  many  instances  sales  which  were  alleged  to  be  fraudulent, 
might  turn  out  to  be  bonafide^  and  the  purchaser  be  deprived  of  the 
use  and  enjoyment  of  property  which  was  honestly  his.  In  the  un- 
certainty which  must  prevail  until  the  matter  undergoes  a  judicial 
investigation,  it  is  certainly  the  wisest  course,  and  the  one  most  con- 
ducive to  general  utility,  to  consider  the  thing  sold  as  belonging  to 
him,  in  whom  the  title  is  vested. 

But  in  the  application  of  these  principles,  it  will  be  readily  per- 
ceived, that  though  it  properly  governs  all  cases  where  the  convey- 
ance is  by  public  and  authentic  act,  its  utility  is  not  so  manifest 
when  the  alienation  is  by  a  private  instrument.  The  former  is  pre- 
sumed known  to  the  creditor.  Its  date  is  established,  and  he  acts,  in 
direct  violation  of  the  presumptions  which  these  facts  create,  when 
he  treats  it  as  a  nullity,  and  proceeds  to  seize  the  property  conveyed 
by  it  In  the  latter  the  sale  is  unknown  to  him,  the  conveyance  is  of 
no  certain  date,  and  no  notice  is  given  that  a  transfer  has  been  made 

of  the  property. 

If  the  date  of  the  conveyance  \s  subsequent  to  the  seizure  by  the 
Vol.  III.— 66 
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creditor,  it  is  a  self  evident  proposition  that  it  cannot  be  objected  to 
bis  right  of  seizing,  that  be  did  not  bring  an  action  to  set  aside  the 
sale.  If  the  rules  of  law  recognise,  as  they  do,  no  date  to  an  act  sous 
aeing  prive^  but  that  of  the  day  on  which  it  is  opposed  to  a  third 
party  in  court,  then  the  proposition  is  equally  evident,  that  it  is  not  a 
good  defence  to  make  to  the  seizure,  that  suit  was  not  brought  to 
avoid  the  alienation.  In  both  instances  the  answer  is  conclusive,  that 
the  creditor  could  not,  by  an  action  previous  to  the  levy  made  under 
execution,  set  aside  acts  which  were  not  made  until  after  (he  levy 
took  place. 

But  if,  to  this  rule  of  law  in  relation  to  the  date  of  acts  sous  seing 
privif  the  party  claiming  the  goods  answers,  as  he  may,  that  he  can 
prove  by  circumstances  dehors  the  act  that  it  was  really  made  at  the 
time  it  purports  to  be  executed,  it  is  necessarily  open  to  the  creditor, 
to  rebut  that  proof,  by  other  testimony,  which  will  establish  that  it 
was  not. 

That  evidence  the  plaintiff  was  under  the  necessity  of  producing 
here,  and  in  refusing  the  defendant  the  right  to  show  that  the  saJe 
was  simulated,  that  is  made  at  a  date  different  from  that  which  it 
purported,  we  are  of  opinion  the  court  erred. 

Tne  only  case,  in  which  this  court  has  sustained  the  objecdon  to  a 
seizure  when  the  sale  was  made  by  act  sous  seing  privi,  is  the 
case  of  Richards  v.  Nolan,  but  that  case  was  heard  ex  parie^  and 
the  point  now  raised  was  not  presented  to  our  consideration.  3  N.  £ 
336. 

Being,  therefore,  of  opinion  that  the  court  below  erred  in  rejecting 
the  evidence,  we  cannot  go  into  the  questions  made  by  the  appellee. 
They  will  be  proper  subjects  for  consideration  if  the  cause  ^ould 
again  come  before  us  on  the  merits. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  it  is  far- 
ther ordered,  adjudged  and  decreed,  that  the  cause  be  remanded  to 
the  district  court  with  directions  to  the  judge  not  to  refuse  evidence 
which  will  show  the  date  at  which  the  sale  relied  on  by  the  plaintiff 
"was  really  made.  And  it  is  further  ordered  that  the  appellees  pay 
the  costs  of  this  appeal. 

Henneny  for  the  plaintiffs. 

fVatts  and  Lobdellj  for  the  defendant. 
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Hamilton  v.  Hamilton  et  al.    YI,  N.  S.  143. 

A  trifliDg  YEriEiice,  between  tlie  expressions  used  by  the  testator,  and  the  words  written 
by  the  notary,  is  not  fataL 

The  claose  declaratory  of  the  testator's  sanity  is  a  mere  fbrmnla. 

The  notary  may  ask  of  the  testator  in  what  manner  he  wishes  to  dispose  of  his  pro- 
perty. 

Sales  of  deceased  persons*  estates  are  made  with  reference  to  the  inventory  and  appraise* 
ment« 

A  child  most  collate  the  value  of  the  hire  of  slaves  lent  to  him  by  his  father,  to  enable 
him  to  procure  others. 

Bat  not  that  of  one  sent  to  attend  the  child  as  a  domestic* 

COURT  of  Probates,  Parish  of  West  Feliciana. 

Martin,  J.,  delivered  the  opinion  of  the  court. 
.    This  is  a  suit  for  the  partition  of  the  estate  of  the  late  J.  Itamiiton, 
instituted  by  his  widow  against  his  heirs. 

W.  S.  Hamilton,  a  son  by  a  first  marriage,  complains  of  the  ad- 
mission of  the  will  to  registry,  alleging  the  unsoundness  of  the  tes- 
tator's mind,  and  because  it  was  not  made  in  the  manner  required 
by  law. 

We  do  not  think  the  judge  of  probates  erred  in  overruling  both 
these  objections. 

It  is  true,  the  testator  had,  for  several  years,  suffered  from  the  con- 
sequences of  an  apoplectic  attack,  which  terminated  in  palsy.  Yet 
the  testimony  shows  that  his  mental  faculties  were  not  so  affected  as 
to  disable  him  from  making  a  will.  '  The  principal  part  from  which 
the  opposite  conclusion  could  be  rationally  drawn,  is,  his  running  to 
persons  near  him  for  information  of  the  name  of  some  of  his  children, 
and  his  apologising  for  this  circumstance,  by  saying  they  had  such 
long  names  that  by  going  over  them  he  had  got  confused.  The  re- 
cord shews  he  had  six  children,  all  of  whom,  but  one,  had  more  than 
two  names,  and  one  of  them,  five,  being  called  John  Walsh  Andrew; 
Jackson  Hamilton. 

On  the  second  ground,  it  is  urged  that  every  word  in  a  will  must 
be  dictated  by  the  testator  and  his  very  expressions  taken  down.  It 
is  next  shown  that  the  amanuensis  employed  to  write  the  will  has 
deposed  that  the  clause  declaratory  of  the  testator's  sanity  was  not 
dictated  by  him,  and  that  with  regard  to  another  part  of  the  will,  to 
the  question  whether  he  had  taken  down  the  very  words  of  the  tes- 
tator, the  amanuensis  answered,  that  the  testator  did  not  speak  word 
by  word  what  is  written,  but  being  asked  what  disposition  he  meant 
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to  make  of  his  property,  answered,  in  substance,  in  the  manner  that 
is  written. 

We  consider  the  clause  declaratory  of  the  testator's  sanity^  as  a 
mere  formula,  like  the  words  ^  In  the  name  of  God,  Amen,"  not  es- 
sential to  the  will,  mere  words  of  form  with  which  notaries  are  in 
the  habit  of  prefacing  the  declaration  of  the  testator^s  intentions. 

We  are  referred  to  5  Toullier^  350,  where  it  is  said  that  to  dictate 
is  to  pronounce,  word  by  word,  what  is  designed  to  be  written  by 
another.  Hence  he  concludes  that  a  will  cannot  be  made  by  signs 
or  interrogations. 

This  able  writer  does  not  say  what,  or  whether  any  variance  is 
&tal.  On  the  contrary,  from  the  examples  he  puts,,  we  understand 
the  meaning  he  intends  to  convey  is,  that  the  testator  must  express 
his  intention  orally,  not  by  signs,  but  by  words;  and  that  these  words 
are  uttered  spontaneously,  and  not  upon  suggestion.  Had  the  pro-> 
position  he  meant  to  illustrate  been  that  contended  for  by  the  defen- 
dant, this  able  writer  would  not  hslve  referred  to  so  remote  an  ex- 
ample. 

We  know  that  there  have  been  decisions  in  some  courts  of  France, 
requiring  the  utmost  precision  in  the  amanuensis;  but  we  are  unable 
to  adopt  this  doctrine  in  its  utmost  extent.  It  is  desirable  to  have, 
asmuch  as  possible,  every  word  taken  down  from  the  testator's  mouth; 
but  we  cannot  adopt  the  unqualified  proposition,  that  the  slightest 
variation  is  fatal,  as  for  example,  the  substitution  of  the  pronoun  which 
instead  of  that.    This  would  destroy  almost  every  will. 

The  interrogations,  which  TouUier  means  to  exclude,  are  the  direct 
or  indirect  ones,  relating  to  any  particular  article  of  property,  ot  any 
particular  person,  as  the  object  of  the  testator's  benevolence:  not  the 
interrogatories — What  are  your  intentions?  How  do  you  wish  to 
dispose  of  your  property?  Which  are  only  notices  of  the  notary  or 
amanuensis  being  ready  to  write,  and  waiting  only  for  the  direcUons 
of  the  testator. 

The  court  of  probates  reiilsed  to  allow  the  plaintiff  any  thing  on 
account  of  certain  bonds,  deeds  or  trust,  marriage  settlement,  or 
mortgaged  executed  in  North  Carolina.  She  is  not  an  appellant,  and 
her  counsel  in  this  court  has  not  prayed  for  the  revision  of  the  jiidg* 
ment  in  this  regard. 

The  defendant,  W.  S.  Hamilton,  claims  from  the  estate  certain  sums 
of  money  alleged  to  have  been  received  by  the  deceased,  as  his  guar- 
dian. On  this  t)art  of  the  case,  we  think  justice  demands  that  it  be 
remanded  for  further  examination,  and  that  this  defendant  be  allowed 
to  procure  and  introduce  further  proof;  that  on  record,  establi^ing 
the  guardianship,  and  rendering  it  more  than  probable,  that  money 
was,  or  might  have  been,  rebeived  by  the  deceased  in  his  capacity  of 
guardian;  and  it  would  be  impossible  for  us  to  act  on  this  part  of  the 
ease,  without  running  the  risk  of  doing  material  injustice. 

His  claim  to  be  considered  as  a  joint  purchaser  with  his  father,  of 
the  Hart's  estate,  we  think  was  prbperly  disallowed;  thb  recxnd 
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establishing  that  arrangementsf  were  made  between  them,  totally 
inconsistent  with  a  joint  ownership. 

^  With  equal  correctness  was  the  clause  for  reimbursement  of  money 
disbursed  on  improvements  on  the  part  of  the  estate  purchased  by 
this  defendant  disallowed. 

Sales  of  the  estates  of  deceased  persons  are  made  with  reference  to 
the  inventory  and  appraisement  that  necessarily  precede  them.  In 
the  present  case,  the  improvements,  not  having  been  made  by  the 
testator,  were  considered  justly  as  no  part  of  the  estate,  and  not  con- 
sidered at  all  in  the  appraisement.  All  the  iounovable  property  was 
purchased  by  some  of  the  parties  to  the  present  suit,  who  being  so  to 
the  inventory  and  appraisement,  must  be  presumed  to  have  acted 
with  full  knowledge,  and  in  accordance  thereto,  and  there  was  no 
need  as  to  them,  of  a  declaration  of  the  sale  of  the  land  being  made 
without  reference  to  the  improvements. 

This  defendant,  who  was  before  the  sale  a  creditor,  for  these 
improvements,  became,  by  his  purchase,  the  debtor  of  them,  and  bis 
demand  was  thus  extinguished  by  confusion. 

We  think  this  defendant  is  bound  to  collate  the  value  of  the  labor 
of  the  six  or  seven  slaves  which  were  sent  to  him  by  the  deceased  for 
the  purpose  of  enabling  him,  by  the  use  of  them,  and  other  resources, 
in  raising  a  sum  of  money,  to  be  employed  in  the  purchase  of  slaves 
for  his  own  use.  Had  the  testator  given  the  negroes,  or  money  to 
purchase  them,  what  was  then  given  would  be  a  proper  obj/BCt  of 
collation. 

The  case  is  different  with  regard  to  the  slave  Bristol,  who  was  sent 
to  wait  upon  the  defendant.  The  bailment  was  a  precarious  one;  and 
the  comfort  the  defendant  derived  from  the  attendance  of  this  slave  on 
him,  is  not  a  proper  object  of  collation.  His  co-heirs,  who  remained 
in  the  paternal  mansion,  deriving,  likely,  an  equal  advantajp^e  from 
tlxe  service  of  the  servants  kept  there  for  the  comfort  of  the  family. 

There  is  no  evidence  to  support  a  charge  against  this  defendant  for 
the  value  of  the  slaves  who  ranawajr  from  North  Carolina. 

We  think  he  is  chargeable  for  the  fair  value  of  the  use,  or  a  rent 
for  the  part  of  the  premises  he  occupied. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  so  much  of  the 
decree  as  charges  the  defendant,  W.  J.  Hamilton,  with  the  hire  of  the 
negro  Bristol,  and  the  price  of  negroes  Jim  and  Chloe,  be  annulled, 
avoided  and  reversed;  and  the  claim  of  the  widow  and  other  heirs 
against  him,  be  disallowed  and  rejected;  that  the  case  be  remanded 
to  the  court  of  probates,  with  directions  to  allow  a  sufficient  time  to 
the  defendant  to  introduce  proof  of  his  claim  agaitist  the  estate  for  the 
Balance  due  by  the  deceased,  as  his  guardian,  and  likewise,  to  receive 
proof  of  the  alleged  surrender  of  the  particular  estate  on  which  the 
estate  in  remsdnder  of  the  mother  of  the  defendant  depended,  in 
order  to  ascertain  the  claim  of  the  deceased  to  the  profit  of  the  estate 
as  a  tenant  by  the  courtesy;  and  in  the  examination  of  the  evidence 
to  be  so  produced,  to  settle  the  balance,  if  any,  due  by  the  deceased, 
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dH  guardian  to  the  defendant^  and  his  claim  for  the  rents  of  die  house 
in  New  York;  and  after  this,  to  proceed  to  the  final  partition  of  the 
estate,  in  the  manner  as  it  was  done  before,  modified  by  the  result  of  the 
settlement  of  the  guardian^s  estate,  and  the  settlement  of  the  claim 
for  the  rents  of  the  aforesaid  house,  and  the  opinion  of  the  court  in 
itife  present  decree,  the  costs  to  await  the  final  judgment 

fVatta  and  LobdeU^  for  the  plaintifL 

Smith,  for  the  defendants. 


Flower  v.  Lane  et  al.     YI,  N.  S.  151. 

The  party  in  whose  faTor  a  sUpalation  is  made  by  another,  may  bring  an  action  to 

enforce  it 

FIRSt  District. 

Porter,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  was  creditor  of  the  steamboat  Mandan,  in  the  sum  of 
483  dollars  and  88  cents,  subsequent  to  the  time  when  the  debt  was 
contracted,  and  previous  to  the  period  when  it  fell  due,  one  of  the 
partners  who  owned  half  the  boat,  sold  his  interest  in  her  to  the 
defendants.  In  the  act  of  sale  which  was  passed  before  a  notary 
public,  there  was  a  clause  by  which  the  purchasers  stipulated,  ^that 
Hmy  shall  assume,  and  they  do  hereby  assume  the  payment  of  all 
claims  now  due  to  the  said  steamboat,  without  any  recourse  against 
the  vendor  or  his  heirs,  by  reason  thereof,  hereby  obliging  themselves 
and  their  heirs  to  warrant  and  keep  him  safe  and  harmless  from  all 
such  claims  as  fully  to  all  intents  and  purposes,  as  if  be  had  never 
possessed  any  interest  in  said  boat.'' 

The  court  below  was  of  opinion  that  under  this  agreement  the 
defendants  were  only  responsible  for  the  partner's  share  of  the  debts, 
whose  interest  in  the  boat  they  had  purchased,  and  it  gave  judgment 
against  them  accordingly  for  the  one  half  of  the  note  sued  on. 

From  this  judgment  the  defendants  have  appealed  and  the  plaintiff 
on  his  part  has  prayed  that  it  may  be  so  antiended  that  he  may  reo9- 
ver  the  whole  amount  of  the  obligation. 

So  far  as  the.  judgment  affects  the  defendants  there  can  not  be 
doubt:  it  is  correct.    The  agreement  contained  what  is  termed  in  oiu: 
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lav  a  stipulation  pour  autmi.  The  party  in  whose  favor  that  sti- 
pulation was  made  had  most  clearly  a  right  to  bring  an  action  in  his 
own  name  to  enforce  it.  And  the  defence  set  up  that  the  seller  had 
no  right  to  the  boat,  and  that  the  defendants  acquired  nothing  by  the 
poichase^  can  not  avail  them,  for  they  have  given  no  proof  that  the 
allegation  is  true. 

Although  the  correctness  of  the  judgment  in  rejecting  one  half  the 
plaintiffs  demand,  is  not  so  dear  as  that  part  which  (ibndemns  the 
defendant,  yet  we  are  of  opinion  that  as  to  it  too,  the  judge  did  not 
err.  It  is  true,  the  promise  to  pay  all  the  claims  on  the  boat  would,  if 
taketi  alone,  support  the  appellee  in  the  position  that  all  this  debt  must 
be  paid.  But  the  whole  contract  shows  that  nothing  more  was  con*- 
templated  by  the  parties  than  that  the  defendants  should  pay  all  the 
debts  due  by  the  boat  for  which  their  vendor  was  responsible.  Civil 
Code,  270,  art.  63. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  distriot  court  be  affirmed,  with  costs. 

SUdeUj  for  the  plaintiff. 

Bipley  and  Conrady  for  the  defendants. 


Buhols,  Wife  of  Bourguignon,  v.  Boudousquie* 

VI,  N.  S.  153. 

When  possession  has  followed  a  sale  loade  by  an  agent*  for  twenty  years,  his  authority 

may  be  presnmad. 

FIRST  District. 

PoRTSR,  J.,  delivered  the  opinion  of  the  court. 

On  the  trial  of  this  cause,  which  was  a  suit  in  relation  to  the 
boundaries  of  land  owned  by  the  parties,  the  plaintiff  offered  in  evi- 
dence, a  sale  made  twenty-three  years  ago,  to  the  person  under  whom 
she  claims. -^The  instrument  offered  was  by  public  act,  but  was  exe« 
cuted  by  an  attorney  in  fact  of  the  owner,  whose  authority  to  sell 
was  evidenced  by  a  power,  sous  seing  priviy  annexed  to  the  convey- 
ance. The  defendant  objected  to  an  introduction  pf  the  bill  of  sale, 
unless  the  authority  of  the  agent  to  make  it  was  first  proved.  Of 
this  opinion  was  the  court,  and  the  plaintiff  excepted. 


788  SUPREME  COURT 

[Bofaok,  Wileof  Boarf  nignon, «.  Boodouaqnie.} 

The  principle  on  which  the  objection  was  made  and  sustained  is 
certainly  correct,  but  we  think,  subject  to  an  exception  in  cases  like 
this.  After  possession  for  twenty^three  years,  a  period  of  time  suffi- 
cient to  enable  the  purchaser  to  acquire  by  prescription  against  the 
owner,  the  instrument  should  have  been  permitted  to  go  to  the  jury, 
leaving  it  to  them,  under  the  circumstances,  to  say  whether  his 
assent  to  the  contract  must  not  be  presumed.  The  bill  of  sale  was 
authentic.  The  possession  was  public  and  ancient.  The  case,  there- 
fore, comes  completely  within  the  instances  put  by  the  writers  to 
illustrate  the  maxim.  Semper  qui  non  prohibet  aliquem prose  inier^ 
venirBy  mandare  creditur.  Digest ^  liv,  50,  tit.  17,  law  50;  Pothier 
Ccntrat  de  Mandate  No.  29  et  99;  Curia  PhiU.  verba  Factor es. 
No.  2. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  eourt  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  case  be  remanded,  with 
directions  to  the  judge  a  quo  not  to  reject  the  deed  from  Foucber  to 
Parant,  although  the  plaintiff  may  not  prove  the  authority  of  Andry 
to  make  it:  and  it  is  turther  ordered,  that  the  appellee  pay  the  costs 
of  this  appeal 

Ripley  and  Conrad^  for  the  plaintiff, 

Henneny  for  the  defendant 


Mayor  etoLv.  Peyroux.    VI,  N.  S.  155. 

PARISH  Court  of  New  Orleans. 

If  the  corporation  of  New  Orleans  neglect  enforcing  their  ordi* 
natces  the  formers  of  their  duties  may  claim  a  diminution  in  the 
price  of  adjudication. 
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Woodrow  V.  Hennen.     VI,  N.  S.  156. 

An  allegation  tliat  it  was  in  the  defendant's  power  to  collect  money  may  be  sopported  by 

proof  th4t  he  had  coHected  it 
An  attorney  at  law  who  takes  one  debt  for  another  placed  in  his  hands  for  collection,  is 

responsible  to  bis  client  in  nioney  ftom  the  date  of  the  transaction. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  to  recover  from  the  defendant  a  certain  sum 
of  money  which  the  plaintiff  alleges  he  undertook  to  collect  or  cause 
to  be  collected  for  her  benefit,  on  a  judgment  which  had  been  regu- 
liarly  transferred  to  him  for  that  purpose.  She  charges  him  with 
want  of  legal  diligence,  in  not  having  proceeded  by  execution  on  said 
judgment,  in  the  most  prompt  and  summary  manner,  as  authorised 
by  law.  The  defence  is  due  diligence  used  without  success  in 
obtaining  the  money.  The  cause  was  submitted  to  a  jury  in  the 
court  below,  who  found  a  verdict  for  the  plaintiff,  and  judgment 
being  rendered  according  thereto,  the  defendant  appealed. 

The  facts  of  the  case  as  shown  by  the  record,  seem  to  be  the  fol- 
lowing. The  plaintiff  placed  in  the  hands  of  the  defendant  for  col- 
lection, a  note  payable  to  her,  subscribed  by  one  J.  C.  Brent, 
amountin&[  to  2455  dollars.  To  effect  the  payment  of  this  debt,  he 
received  Irom  Brent  by  assignment,  a  judgment  which  had  been 
obtained  by  the  latter  agamst  J.  Erwin,  for  3850  dollars,  the  judg- 
ment of  which,  it  is  alleged  might  have  been  legally  enforced  previous 
to  the  commencement  of  this  suit. 

The  evidence  shbws  that  this  judgment  was  finally  settled  and 
discharged  by  Erwin,  the  defendant  in  execution,  in  a  transaction 
between  him  and  the  agents  or  attorneys  employed  by  the  defendant, 
to  cause  it  to  be  collected,  in  the  month  of  June,  1896. 

In  the  course  of  the  trial  in  the  court  below,  a  4)ill  of  exceptions 
was  taken  by  the  counsel  for  the  plaintiff,  to  an  opinion  of  the  judge 
a  quo^  by  which  he  rejected  testimony  offered  to  prove  the  actual  col- 
lection of  the  money  from  Erwin,  on  the  ground  that  the  petition 
contained  no  allegation  to  that  effect.  We  think  the  judge  erred  in 
rejecting  this  testimony.  It  is  alleged  in  the  petition  that  it  was  in 
the  power  of  the  defendant  to  have  caused  the  money  to  be  collected, 
previous  to  the  institution  of  the  present  action.  To  prove  the  truth 
of  this  allegation,  it  is  difficult  to  imagine  stronger  evidence,  than  that 
which  shows  that  the  collection  was  really  made.    It  is  true  that  it 
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was  effected  by  a  compromise,  in  pursuance  of  which  a  part  of  the 

sum  did  not  probably  come  into  the  hands  of  the  appellee  until  since 

the  commencement  of  this  suit:  but  according  to  legal  intendment^ 

he  must  be  considered  as  responsible  to  the  plaintiff  from  the  date  of 

the  transaction  made  by  his  agents,  as  that  was  entered  into  without 

her  consent;  or  at  least,  none  is  shown.    The  evidence  of  the  case 

does  not  establish  any  negligence  on  the  part  of  the  defendant    His 

diligence,  however,  cannot  authorise  him  to  retain  the  money  which 

he  has  collected;  it  must  legally  be  presumed  to  have  been  collected 

for  the  plaintiff.    A  tender  of  the  amount  in  the  court  below,  under 

all  the  circumstances  of  the  case  would  probably  have  relieved  him  | 

from  costs;  but  that  was  not  made;  the  judgment  of  the  district  court  | 

ought  to  be  affirmed,  with  costs. 

Buchanan,  for  the  plaintiff. 

Hennen,  for  the  defendant. 


Pugh  V.  Erwin.    VI,  N,  S.  159. 

FOURTH  District. 

If  the  record  does  not  enable  the  court  to  examine  the  case,  the 
appellee  may  have  the  judgment  below  affirmed  with  damages. 

The  appellant  cannot  discontinue  his  cause  in  the  Supreme  Court 
when  the  case  is  brought  up  by  the  appellee. 
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Hermann  v.  Smith.    YI,  N.  S.  161. 

Where  one  not  a  party  to  a  enit  appeals,  and  his  right  to  do  so  is  denied  in  the  Supreme 
Court,  the  case  most  be  remanded,  m  order  that  the  issue  so  joined  be  tried  in  a  court 
of  orijfinal  jurisdiction. 

FIRST  District. 

Porter,  J.,  delivered  the  opinioD  of  the  court. 

This  case  has  been  brought  up  under  the  571st  article  of  the  Code 
of  Practice,  by  which  the  right  of  appeal  is  given  to  persons  not 
parties  to  the  cause,  when  they  allege  they  have  been  a^rieved  by 
the  judgment. 

The  fact  of  the  appellant  being  aggrieved  by  the  judgment,  and 
his  right  to  appeal,  are  put  at  issue  by  the  answer. 

Consequently  this  fact  must  be  tried,  before  the  merits  can  be  in* 
vestigated;  and  it  is  conceded,  that  we  have  no  power  to  hear  the 
witnesses,  and  decide  on  matters  that  were  not  passed  on  in  the  court 
below.  To  do  so,  would  be  an  exercise  of  original,  not  appellate 
jurisdiction. 

But  the  parties  differ  widely  as  to  the  consequences  which  should 
follow  from  this  want  of  power.  The  appellee  ui^es,  that  as  he  has 
denied  the  right  of  the  appellant,  the  appeal  ought  tp  be  dismissed. 
The  latter  contends  the  cause  should  be  remanded  for  proof,  and 
judgment  in  the  court  of  the  first  instance. 

And  of  the  latter  opinion  is  this  cojart.  The  article  of  the  Code  of 
Practice  already  cited,  contains  no  provision  by  which  the  appellee 
can  be  brought  into  the  court  below,  and  the  fact  tried.  The  only 
way  in  which  issue  can  be  formed  is  by  the  answer  on  the  appeal. 
The  powers  with  which  this  court  is  vested,  forbidding  the  exercise  of 
original  jurisdiction,it  cannot  try  the  issue  so  formed.  It  can,  therefore, 
dp  only  one  of  two  things,  remand  the  cause,  or  dismiss  the  appeal. 
We  think  it  is  our  duty  to  remand.  By  this  course  we  give  the  law 
effect.  By  the  other  we  would  make  it  a  dead  letter,  for  the  denial 
of  right  by  the  appellee  would  in  every  case  defeat  the  appellant. 
Such  was  the  opinion  we  expressed  in  the  case  of  the  Corporation  of 
New  Orleans  v.  Paulding,  4  iV!  &  614. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  this  case  be 
remanded,  with  directions  to  the  parish  court,  to  try  the  issue  joined 
between  the  appellant  and  appellee,  as  to  the  right  of  the  former  to 
appeal. 

DeniSy  for  the  plaintiff. 

Morphj/y  for  the  defendant. 
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Carraby  v.  Davis.    VI,  N.  S.  1 63. 

If  a  defendant  wbo  vt  about  to  absent  bimtelf,  be  arretted  on  an  affidavit  that  be  does  not 
leave  property  to  ■aiiBfy  the  demand,  be  may  be  discbarged  on  showingr  he  does  leave 
enooj^b  to  pay  that  atied  on,  thoug^h  it  may  be  donbtfal  whether  he  b  able  to  pay  all 
bia  debts. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court 

The  defendant  was  arrested  on  an  affidavit  that  he  was  indebted 
to  the  plaintiff,  and  that  he  was  about  to  remove  firom  the  state  with- 
out leaving  in  it  sufficient  property  to  satisfy  the  demand. 

A  rule  was  taken  on  the  plaintiff  to  show  cause  why  the  order  of 
arrest  should  not  be  set  aside,  and  the  court  after  hearing  testimony 
made  the  rule  absolute. 

The  principal  ground  on  which  the  correctness  of  this  decision  has 
been  assailed,  is,  that  the  evidence  shows  the  defendant  to  be  in  em- 
barrassed circumstances;  that  if  all  his  debts  were  enforced  against 
him  he  would  be  insolvent.  This  fact  is  not  clearly  made  out  by 
the  proof,  and  a  great  part  of  the  debts'do  not  fall  due  for  years.  But 
admitting  it  were^  the  law  does  not  speak  of  a  man  not  having  pro- 
perty to  pay  all  his  debts  but  that  he  has  not  enough  to  pay  that  sued 
on.  Many  are  the  instances  in  which  a  debt  is  collected  by  execu- 
tion, where  the  party  is  insolvent.  Were  it,  however,  otherwise,  it 
might  be  sufficient  for  us  to  say,  that  laws  which  deprive  men  of  their 
liberty  on  the  oath  of  their  adversary,  ought  to  receive  a  strict  con- 
struction, and  should  not  be  extended  to  any  case  not  coming  within 
the  letter. 

But  this  construction  is  not  only  in  consonance  with  the  letter,  but 
in  pursuance  to  the  spirit  of  the  law.  The  case  has  been  argued,  as 
if  it  were  the  object  of  the  enactment  to  obtain  security  for  the  debt 
But  this  is  clearly  erroneous.  The  intention  of  it  was  nothing  more, 
than  that  the  creditor  should  have  the  body  of  his  debtor,  in  case 
there  were  not  goods  enough  to  satisfy  his  claim.  Now  every  ob 
ject  of  the  law  is  attained  by  the  construction  we  put  on  it,  in  case  a 
man  who  has  a  good  deal  of  property  in  his  hands,  but  who  owes 
to  the  amount  of  it,  leaves  the  state.  If  he  remains  absent  the  execu- 
tion that  may  issue  on  the  judgment  obtained  against  him,  can  be  le- 
vied on  the  property  behind,  and  the  debt  will  be  satisfied.  •  The  in- 
solvency cannot  stand  in  the  way  of  the  recovery,  nor  diminish  the 
security  unless  the  debtor  will  return  and  file  his  bilan,  and  the  mo- 
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ment  he  returns  into  the  state  to  do  so,  bis  body  is  subject  to  the  pro- 
cess of  the  creditor.  Take  it  therefore  which  way  we  will,  the  pur- 
pose for  which  the  statute  was  made  is  fulfilled.  The  creditor  has 
his  goods  unless  his  debtor  should  come  back  to  make  a  cession  of 
them,  and  then  he  has  his  body.  In  a  word,  the  creditor  has  every 
security  he  would  have  had,  if  the  removal  had  not  taken  place,  and 
we  are  most  clear  the  statute  had  in  view  nothing  more. 

As,  in  the  case  before  us,  there  is  proof  that  the  defendant  leaves 
behind  him  sufficient  property  to  satisfy  this  debt,  and  as  we  see 
'  nothing  to  prevent  the  creditor  being  satisfied  out  of  it,  unless  the 
debtor  should  return  and  file  his  bilan,  we  are  of  opinion  the  judge 
below  committed  no  error  in  discharging  the  order  of  arrest.  Code  of 
Practice,  214. 

It  is,  therefere,  ordered,  adjtidged  and  decreed,  that  the  judgment 
of  the  court  below  be  affirmed,  with  costs. 

Seghers,  for  the  plaintiff. 

Eu8t%s  and  Canon j  for  the  defendants. 


Erwin  v.  Porter.    VI,  N.  S.  166- 

FIRST  District. 

Oral  evidence  cannot  be  given  of  the  contents  of  a  paper  in  the 
hands  of  an  adversary,  without  notice  to  him  to  produce  it  on  the 
trial. 
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Nolte  et  al.  v.  Their  Creditors.    VI,  N.  S.  168. 


Material'iuen  and  workmen,  employed  bj  the  undertaker  of  a  building,  have  no  prtvi. 

lege  of  their  own;  but  may  avail  themselves  of  it. 
This  claim  is  not  postponed  to  the  reimbursement  of  advances  not  stipulated  &r. 
Neither  of  them  acquires  a  preference  over  the  other  by  a  seizure. 

FIRST  District 

Martin,  J.,  delivered  the  opinion  of  the  court 

From  the  decree  of  homologation  of  the  tableau  of  distribution, 
several  creditors  have  appealed. 

The  first  is  Miller.  The  district  judge  was  of  opinion  he  had 
waived  his  privilege,  and  disallowed  it:  he  claims  as  a  material-man, 
and  as  having  paid  workmen  4696  dollars,  21  cents. 

1.  The  first  objection  to  his  demand  is,  the  waiver  of  his  privilege. 
The  evidence  of  this  waiver  results  from  a  writing  of  the  9th  of  Feb- 
ruary, 1826,  by  which  Miller  acknowledged  that  the  lien  he  obtained 
by  the  assignment  of  Reynolds,  the  undertaker  of  the  defendant's 
building,  applied  only  to  a  sum  of  1535  dollars,  14  cents,  to  be  paid, 
in  the  last  instance,  after  all  the  other  claims  have  been  satisfied,  and 
that  the  insolvents  were  entitled  to  a  priority  of  record  for  6000 
dollars. 

If  the  sum  of  1535  dollars  was  not  to  be  paid  until  all  other 
claims  are  satisfied,  all  these  claims  are  privileged  against  it,  and  it 
has  no  privilege;  the  district  court,  therefore,  correctly  decided  the 
privilege  was  waived. 

As  to  the  other  items  of  this  creditor's  claim,  which  are  all  subse- 
quent to  this  writing,  the  waiver  cannot  extend. 

2.  It  is  next  objected,  that  material-men  and  workmen,  claiming  a 
privilege  for  more  than  500  dollars,  must  record  their  titles.  Civil 
Code,  274.  We  think  the  Code  here  requires  the  record  of  the  con- 
tract, on  which  the  undertaker's  claim  arises.  Art  2743.  It  is  he 
alone  has  a  privilege;  the  material-men  and  workmen  whom  he  has 
employed,  have  no  privilege  of  their  own  in  the  building;  they  are 
only  permitted  to  avail  themselves,  j9/*o  iantOy  of  his  privilege. 

3.  It  is  further  objected,  that  the  undertakers  have  not  completed 
the  building;  and  the  last  payments  of  both  contracts  were  not  de- 
mandable  till  the  building  was  completed.  Experts  have  viewed 
the  building  to  ascertain  the  facts,  and  are  of  opinion,  that  what  re- 
mains still  to  be  done,  is  of  the  value  of  915  dollars.  The  contract 
was  for  above  38,000  dollars;  and  it  is  not  alleged  that  any  damage 
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has  occurred.  The  deficiency,  not  exceeding  9)  per  cent.,  is  so 
minute  a  matter,  that  all  the  syndics  are  entitled  to  is  the  retention  of 
the  sum.    Art.  1920. 

4.  The  syndics  urged  that  they  were  compelled,  in  order  to  have 
the  building  finished,  to  make  greater  advances  than  were  at  first 
contemplated;  the  undertaker  not  being  able  to  go  on  without  them; 
and  that,  therefore,  these  advances  beyond  what  was  stipulated  for, 
are  no  infraction  of  the  rights  of  material-men  and  workmen,  to  be 
paid  out  of  the  deferred  instalment;  because  without  this  the  under- 
taker could  not  have  proceeded,  and  the  last  instalment  would  never 
have  become  due. 

The  record  shows  no  proof  of  this  necessity;  it  is  merely  alleged. 
The  law,  however,  has  secured  to  material-men  and  workmen  a 
right  to  a  fund  formed  by  the  contract;  and  this  right  cannot  be 
affected  by  any  act  of  both  parties,  or  either  of  them. 

5.  It  is  further  objected,  that  at  the  foot  of  the  supplemental  con- 
tract, the  undertaker  acknowledged  the  receipt  of  20,566  dollars,  on 
this  contract,  and  that  of  the  6th  of  August,  which  is  all  that,  by  both 
contracts,  was  payable  before  the  completion  of  the  building;  and  the 
last  or  supplemental  contract  speaks  of  payment  to  be  made  before  the 
completion  of  the  work;  that,  therefore,  the  parties  must  have  under- 
stood that  more  had  been  paid  on  the  original  contract  than  had  been 
stipulated  for:  this  conclusion  being  necessary  to  give  some  effect  to 
the  clause  which  relates  to  payments  to  be  made  on  the  second;  and 
that  Miller,  who  intervened  in  the  second  contract,  as  the  undertaker's 
surety,  cannot  hold  that  the  sum  thus  acknowledged  to  have  been 
received  left  nothing  to  be  paid  before  thecompletion  of  the  building. 

While  the  parties  admit  that  the  money  acknowledged  to  have 
been  received,  was  paid  on  both  contracts,  we  cannot  conclude  that 
nothing  was  paid  on  one  of  them,  and  when  we  seek  to  find  how 
much  was  paid  on  either,  we  have  no  clue  to  direct  us;  and  if  the  sum 
cover  all  that  was  to  be  paid  on  both,  we  must  conclude  the  acknow- 
ledged payment  was  so  made. 

It  is  true,  this  leaves  the  clause  in  the  last  contract  relating  to  pay- 
ments to  be  made  thereafter,  before  the  completion  o(  the  building, 
inoperative.  But  to  give  it  effect  we  cannot  disregard  the  positive 
assertion  of  the  parties  of  past  facts,  and  without  any  legitimate  rule 
ascertain  what  was  paid  on  either  contract,  and  come  to  the  conclu- 
sion that  more  was  paid  than  ought  to  have  been. 

6.  The  syndics  urge  that  the  obligation  of  their  insolvents  to  pay 
more  than  they  engaged  to  pay,  because  they  made  some  payments 
too  soon,  is  in  the  nature  of  a  penal  obligation  which  does  not  bind 
syndics. 

A  creditor,  whose  debt  has  been  incautiously  paid  to  a  person  not 
authorised  to  receive  it,  may  still  demand  it  from  his  debtor;  and  we 
cannot  see  how,  in  case  of  insolvency,  the  debt  could  not  be  demand- 
ed from  the  syndics;  the  illegal  payment  could  not  avail  the  debtor, 
and  it  cannot  his  syndics. 
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7.  Miller  claims  a  privilege  above  all  the  creditors  because  he  first 
seized.  The  subrogation  of  the  material-men  and  workmen,  to  the 
claim  of  the  undertaker,  exists  before  the  seizure;  from  the  Code 
speaking  of  the  subrogation  afler  having  spoken  of  the  seizure,  we 
cannot  mistake  the  cause  for  the  effect;  the  subrogation  gives  the 
right  to  and  is  the  cause  of  the  seizure.  AH  material-men  and  work- 
men are  subrogated,  and  neither  can  by  a  previous  seizure  destroy 
the  rights  of  another. 

Parker  is  another  appellant.  His  claim  is  supported  by  a  judg- 
ment against  the  undertaker  and  the  syndics,  and  corroborated  by 
evidence  below.    He  furnished  materials  and  has  a  privilege  himselfl 

Cotton's  heirs  are  appellants  also— they  were  refused  a  privilege, 
which  was  claimed  on  the  ground  that  the  payment  of  a  sum  of 
money  of  theirs,  in  the  hands  of  the  insolvents,  who  had  collected  it 
for  them,  was  enjoined;  that  thus  the  insolvents  became  judiciary 
sequestrators  or  depositaries,  and  that  against  such  the  law  gives  a 
privilege.     Civil  Code,  546,  art.  26. 

It  would  require  much  consideration  to  induce  us  to  say  that  the 
service  of  an  injunction,  so  locks  the  property  of  the  party,  as  to  pre- 
vent the  free  alienation  of  it  Garnishees  are  in  the  same  situation; 
but  we  think  the  case  demands  no  opinion  on  this  head. 

On  the  dissolution  of  the  injunction,  the  insolvents  were  as  com- 
pletely in  the  possession  of  the  money,  as  agents  of  the  heirs,  as  if 
the  former  had  not  been  enjoined  from  paying  it  to  the  latter.  There 
was  no  necessity,  indeed  no  utility,  in  an  actual  delivery  over  of  the 
money  from  the  insolvents,  in  the  capacity  of  the  party  sued  with 
the  injunction,  to  the  same  persons,  as  that  of  agents  or  the  heirs.  If 
the  latter  suffered  their  money  to  sleep  in  the  insolvent's  hands,  they 
did  so  at  their  peril. 

The  dissolution  of  the  injunction  left  it,  to  every  possible  intent 
and  purpose,  as  it  was  at  the  service  of  the  injunction. 

These  appellants  can  not  therefore  complain  of  the  decision  of  the 
judge  a  quo. 

We  are  also  to  examine  such  claims  against  the  insolvents  as  are 
contested  by  the  appellants,  but  previously  we  must  inquire  into  that 
of  one  of  the  creditors,  Lerond,  who  has  made  himself  an  appellee, 
and  prayed  that  the  deed  may  be  amended  in  his  favor,  viz:  Lerond. 

His  claim  is  founded  on  a  judgment  and  proof  of  his  work  on  the 
building;  he  is  therefore  entitled  to  a  privilege. 

Withers's  claim  is  opposed  by  the  appellants.  It  rests  on  a  nota- 
rial act,  by  which  the  undertaker  transferred  him  a  claim  against  the 
insolvents  to  secure  payment  for  timber  furnished  for  their  building. 
The  objection  is,  that  the  assignment  makes  no  proof  against  the  cre- 
ditors; but  evidence  of  the  supply  has  been  introduced.  Febrero 
says,  that  when  the  writing,  subscribed  by  the  insolvents,  is  strength- 
ened by  adminiculosy  or  proof,  destroying  the  presumption  of  fraud, 
it  is  evidence.  Part  2,  6,  3,  ch.  2  s.n.  12  Mart.  165. 

It  is  objected  she  assignment  was  made  en  tiempo  inhabU  and 
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could  not  give  a  preference.  The  privilege  of  preference  does  not 
arise  from  the  assignment,  but  from  the  creation  of  the  debt  which 
the  assignment  was  intended  to  secure. 

TattePs  claim  is  also  objected  to,  and  a  priority  claimed  over  him 
because  he  made  no  seizure  as  others  did.  This  point  lias  been  dis- 
posed of  in  examining  Miller's  pretensions. 

Duralde's  claim  is  opposed  but  no  evidence  is  adduced  against  it, 
and  it  was  fully  made  out  by  proof. 

Beckman's  claim,  which  is  also  objected  to,  arises  from  his  endorse- 
ment and  the  subsequent  payment  of  a  note  of  the  undertaker's  to 
Barron  &  Co.  in  payment  of  slates  employed  in  the  building;  as  a 
surety  for  the  undertaker,  he  was  bound  to  pay  the  amount  of  the 
note,  and  doing  so,  paid  for  the  slates.  Barron  &  Co.  were  privileged 
creditors,  being  material-men. 

It  is  objected  they  had  no  privilege,  as  they  took  the  note  in  pay- 
ment, and  their  claim  for  the  slates  was  novated.  Of  this  we  see  no 
evidence,  and  we  are  not  allowed  to  presume  it.     Civil  Code,  2196. 

The  claim  of  the  Parfaite  Union  Lodge  does  not  appear  to  have 
been  opposed  and  is  on  the  tableau. 

The  claims  of  Gurley  and  Guillott,  and  Perrault  and  Pascal,  can 
not  be  distinguished  from  other  material-men  or  workmen,  and  must 
be  paid  in  concurrence  with  these. 

So  must  the  claim,  of  Beckman,  unless  proof  should  show  it  to  be 
for  the  completion  of  work  left  unfinished  by  the  undertaker. 

The  judge  below  erred  in  recognising  any  preference  under  the 
undertaker's  assignment.  He  had  been  paid  every  thing  he  could 
claim  before  the  completion  of  the  building,  and  therefore  could  give 
no  preference,  the  law  having  forbidden  anticipated  payments. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  with  directions 
to  modify  the  tableau  according  to  the  principles  herein  established. 
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wp:stern  district,  sept,  term,  1827. 


state  doLv.  Wilson.     VI,  N.  S.  1 78. 

The  Opelousas  Steamboat  Company  can  not  prevent  other  etesmboats  than  their  oirn  from 
landinfif  passen^erd  at  one  of  the  termini  of  their  ferry,  if  they  have  not  been  taken  at 
the  othcra,  or  on  th6  roate  between  the  two. 

FIFTH  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

Two  actions  were  brought  by  the  plaintiffs  against  the  defendant, 
for  the  recovery  of  penalties  alleged  to  have  been  incurred  by  him 
for  violations  of  the  privileges  of  the  Opelousas  Steamboat  Company. 
The  petitions  allege  that,  by  the  act  of  incorporation  of  that  company 
it  is  provided,  that  if  any  person  or  persons  shall  set  up,  keep  and 
maintain,  in  opposition  to  the  said  association,  any  vessel  propelled 
by  steam,  and  shall  transport  therein  any  person  or  persons,  for  hire, 
profit,  or  emolument,  from  Opelousas  river  to  Placquemine,  or  from 
Placquemine  to  Opelousas  river,  along  the  route  contemplated  by 
the  act  of  incorporation,  &c.;  and  that  the  defendant  kept  up  and 
maintained,  a  certain  vessel  propelled  by  steam,  called  the  Dolphin, 
and  transported  persons  for  hire  and  emolument,  from  Placquemine 
to  Opelousas  river,  and  from  Opelousas  river  to  Placquemine. 

The  defendant  pleaded  the  general  issue  and  other  pleas;  the  suits 
were  consolidated;  there  was  judgment  in  his  favor,  and  the  plain- 
tiffs appealed. 
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The  evidence  shows,  that  the  Dolphin  made  several  trips  from  the 
city  of  New  Orleans  to  the  place  of  the  landing  on  the  Opelousas 
river,  which  is  one  of  the  termini  of  the  ferry  grunted  to  them  by 
their  act  of  incorporation,  and  that  she  necessarily  passed  along  the 
route  contemplated  by  the  act  of  the  legislature  between  the  two  ter- 
mini  of  the  ferry. 

The  privilege  of  the  company  must  be  commensurate  with  its 
duties;  the  latter  consist  in  the  transportation  of  persons,  animals  and 
goods,  from  one  of  the  termini  to  the  other.  They  alone  can  take 
passengers  and  goods  at  one  of  the  termini^  to  transport  them  to  the 
other.  But  as  the  company  cannot  be  compelled  to  transport  per- 
sons or  goods  from  Opelousas  river  to  New  Orleans,  or  from  New 
Orleans  to  Opelousas  river,  they  cannot  complain  if  any  other  person 
do  so,  although  such  person  necessarily  pass  along  the  route  of  the 
ferry  established  by  the  legislature,  and  granted  to  the  company. 

A  different  construction  of  the  act  of  incorporation  would  give  to 
the  company  the  exclusive  privilege  of  trading  to  or  from  Opelousas 
river,  to  any  other  part  of  the  state,  in  vessels  propelled  by  steam, 
without  imposing  on  them  the  obligation  of  keeping  such  vessels  in 
that  trade. 

The  only  case  in  which  it  is  alleged  the  Dolphin  took  a  passenger 
from  the  lower  termini  to  the  upper,  is  that  of  Heighmart,  who  is 
stated  to  have  been  taken  at  Placquemine,  and  got  on  board  at  the 
junction  of  Placquemine  and  the  Mississippi,  about  half  a  mile  below 
the  mouth  of  the  bayou,  the  boat  having  stopped  to  put  out  freight. 

In  all  cases,  principally  in  penal  actions,  the  plaintitl  must  clearly 
prove  his  case,  and  he  cannot  hope  to  succeed  if  he  leaves  it  doubt- 
ful. Here  the  defendant  contends,  that  the  lower  terminus  is  the 
park,  or  the  lower  end  of  bayou  Placquemine;  that  if  the  place  where 
the  Mississippi  enters  the  bayou  be  the  terminus  then  the  ferry  is 
from  the  Mississippi  to  Opelousas,  not  from  Placquemine  to  Opelou- 
sas. Further,  that  the  testimony  leaves  it  doubtful  whether  the  pas- 
sengers came  in  half  a  mile  below  the  junction,  t.  e.,  on  the  Mississippi, 
or  half  a  mile  below  the  junction  with  the  bayou.  To  this  it  is  urged 
that  the  testimony  is,  that  the  passenger  came  in  at  Placquemines, 
t.  €.,  in  the  bayou  Placquemines. 

The  spot  on  which  a  collection  of  houses  have  been  erected  along  the 
Mississippi,  immediately  below  where  it  enters  the  bayou,  and  in 
which  there  is,  or  was,  a  post-office,  is  called  Placquemine,  and  may  in- 
clude the  banks  of  the  river  for  nearly  half  a  mile.  We  do  not  think  that 
the  evidence  is  so  clear  as  to  justify  us  from  departing  from  a  rule  in 
which  we  have  found  much  safety,  to  respect  matters  of  fact,  the 
conclusion  of  those  who  had  the  advantages  of  seeing  and  hearing 
the  witnesses. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs,  and  that  the  plaujtiff, 
Liuke  Lesassier,  pay  the  costs  in  both  courts. 

Ogden  and  Brownson,  for  the  plaintiffs. 

Oar  land  and  Simon,  for  the  defendant. 
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Dufau  V.  Massicot's  Heirs.     VI,  N.  S.  182. 

An  iDBolTcnt  debtor  does  not  acquire  a  diacharcre  of  his  debts  when  the  creditors  fail  to 

appear;  or  having  made  a  change  of  parish,  withdraw  iL 
In  a  sait  to  ascertain  the  share  of  one  partner,  all  most  be  made  parties.  - 

COURT  of  Probates  Parish  of  St.  Mary^s. 

PoRTERy  J.y  delivered  the  opinion  of  the  court. 
The  petitioner  claims  from  tlie  defendants  the  sum  of  5000  dol- 
lars balance  due  on  an  account  settled  and  signed  by  the  ancestor 
of  the  defendants,  and  the  plaintiff  on  the  20th  of  September,  1809; 
1794  dollars  70  cents,  for  the  third  of  the  losses  sustained  in  a  part- 
nership of  which  they  were  members  in  conjunction  with  one  Lau- 
rent Wiltz;  2844  dollars  44' cents,  the  one-half  of  the  petitioner's 
losses  in  the  partnership,  the  ancestor  of  the  defendants  having  pur- 
chased the  one-half  of  plaintiff's  interest  in  the  concern,  previous  to 
its  dissolution;  and  interest  on  a  part  of  these  claims  according  to  an 
account  annexed  to  the  petition.  Judgment  is  asked  for  13,545  dol- 
lars with  interest  from  judicial  demand. 

The  defendants  plead  that  their  ancestor  on  the  24th  of  August, 
1813,  made  a  cession,  under  the  act  for  the  relief  of  insolvent  debtors 
in  actual  custody,  of  all  his  property;  and  was  discharged  from  all 
debts  contracted  prior  to  that  day. 

That  he  had  no  other  accounts  with  the  plaintiff  excepting  those 
in  relation  to  the  plantation  of  which  they  were  partners,  and  that 
their  accounts  were  settled  and  liquidated  by  a  judgment  of  the  dis- 
trict court  of  the  state  of  I^uisiana  for  the  first  district,  on  the  29th 
of  .June  1819,  in  which,  I.  P.  Wiltz,  was  plaintiff,  and  the  petitioner, 
one  P.  F.  Dubourg,  and  C.  Massicot,  were  defendants. 

And  lastly,  that  the  plaintiff  was  indebted  to  their  ancestor  at  his 
decease  in  the  sum  of  3000  dollars. 

The  cause  was  submitted  to  referees,  who  reported  that  the  sum 
of  9655  dollars  64  cents,  was  due  by  the  defendants,  with  interest  on 
5000  dollars  of  this  sum  at  the  rate  of  ten  per  cent  from  different 
periods  at  which  the  several  instalments  composing  this  sum  fell  dae. 
The  defendants  appealed. 

The  first  question  for  our  decision  is,  the  effect  of  the  discharge 
under  the  insolvent  laws. 

It  appears  from  the  record  of  the  proceedings  in  the  suit  of  Mas- 
sicot V.  His  Creditors  that  some  of  them  alleged  fraud  against  him; 
that  on  his  filing  an  answer  to  the  charge,  the  allegation  was  with« 
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drawn,  and  that  the  court  therefore  ordered,  he  should  be  discharged 
out  of  custody.  These  proceedings  bear  date  the  4th  of  December, 
1813. 

On  the  21st  of  January,  1814,  a  syndic  was  appointed,  and  on  the 
15th  of  March  of  the  same  year,  the  insolvent  took  the  oath  pre- 
scribed by  the  statute,  and  executed  an  assignment  of  all  his  property 
to  his  creditors. 

The  plaintiff  contends,  these  proceedings  have  not  the  effect  which 
the  defendants  in  their  answer  allege.  That  no  judgment  of  the  court 
being  rendered  discharging  the  defendant  from  the  debts  contracted 
by  him,  they  yet  remain  in  force  and  can  be  collected  from  him  or 
hL<t  representatives. 

The  fourth  section  of  the  act  under  which  the  insolvent  claimed 
relief,  declares  that  in  case  the  creditors  when  notified  do  not  attend 
on  the  day  appointed  for  them  to  appear  and  answer  the  claimant's 
demand  for  a  discharge  from  the  custody  of  the  sheriff,  the  court  shall 
in  its  discretion  eitlier  release  the  debtor  or  remand  him  until  another 
day:  and  should  the  creditors  not  attend  on  that  day  and  show  cause 
as  aforesaid,  the  debtor  shall  be  discharged,  on  executing  an  assign- 
ment in  trust  for  his  creditors;  and  on  taking  the  oath  herein  prescri- 
bed.    2  Martinis  Digesl,  444. 

This  section  would  perhaps  sustain  the  plea  of  the  defendants,  but 
it  must  be  taken  and  construed  with  another,  that  precedes  it,  and 
which  is  as  follows:  "  The  creditors  being  thus  duly  notified  shall  have 
the  right  to  interrogate  the  debtor,  &c.,  and  should  the  coart  be  satis- 
fied with  the  fairness  and  regularity  of  his  books  and  accounts  (if  a 
merchant  or  a  trader)  and  the  documents  which  accompany  them, 
and  that  two  thirds  of  his  creditors  in  number  and  value,  will  consent 
to  his  discharge,  he  shall  on  executing  an  assignment  of  his  estate 
and  effects,  to  trustees  named  by  his  creditors  under  the  direction  of 
the  court,  and  on  taking  the  oath  herein  prescribed,  be  forever  dis- 
charged from  all  suits  and  actions  then  pending  against  him,  and  from 
all  manner  of  debts  which  he  may  before  that  time  have  contracted.'' 

A  clause  of  the  6th  section  of  the  act  also  requires  to  be  set  out,  in 
order  to  enable  us  to  present  clearly  the  true  construction  which  that 
relied  on  by  the  defendants  should  receive.  After  directing  the  pro- 
ceedings which  should  be  had  in  case  the  creditors  make  an  allega- 
tion of  fraud,  it  proceeds  to  declare,  that  if  the  jury  find  the  debtor 
not  guilty  of  fraud,  he  shall  forthwith  be  discharged  from  the  custody 
of  the  sheriff,  and  from  all  manner  of  debts  which  he  may  before  that 
time  have  contracted.     2  Martinis  Digest,  446. 

The  two  cases  then,  in  which  the  legislature  have  declared  that 
the  debtor  shall  be  discharged  from  previous  debts  are:  1.  Where 
two  thirds  of  the  creditors  consent:  and,  2.  Where  they  make  an 
allegation  of  fraud,  and  that  allegation  is  found  untrue.  But  no 
such  consequence  is  declared  to  follow  the  non-attendance  of  the 
creditors  and  their  failure  to  consent,  or  object;  and  it  cannot  be  im- 
plied*   On  the  contrary,  the  presumption  is,  that  no  such  consequence 
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was  contemplated  by  the  law-maker.  The  section  relied  on  merely 
states,  that  if  the  creditors  do  not  attend  the  debtor  shall  be  discharged, 
(eiargij)  that  is,  discharged  from  imprisonment.  If  the  word  dis- 
charged conveyed  the  idea  that  the  debtor  was  released  from  bis 
debts,  there  was  no  occasion  for  the  legislature  to  add  after  it,  in  the 
preceding,  and  succeeding  seciiousy  and  from  a/l  manner  of  debis; 
their  using  these  additional  terms  shows  that  they  did  not  consider  the 
word  discharged  would  have  that  effect.  The  change  of  phraseology, 
indicates  a  change  of  intention,  and  neither  in  the  reason  of  the  thing, 
nor  in  the  language  used,  are  we  authorised  to  say  that  the  mere  non- 
attendance  of  the  creditors  operated  a  release  of  their  debts.  This 
view  of  the  subject  becomes  conclusive  when  we  turn  our  attention 
to  the  French  text,  which,  at  the'time  this  statute  was  passed,  was  of 
equal  authority  with  the  English.  The  corresponding  term  used  in 
it,  to  discharge  is  elargi^  which  means  set  at  liberty,  and  does  not  at 
all  convey  the  idea,  of  a  release  from  debts. 

It  was  urged  the  defendant  might  come  under  the  protection  of  the 
6th  section  because  the  charge  of  fraud  had  been  made  against  him 
by  his  creditors.  But  that  charge  appears  to  have  been  made  ia 
error,  and  to  have  been  withdrawn  when  that  error  was  discovered. 
It  is  only  trial,  and  verdict  of  acquittal,  that  produces  the  consequence 
contended  for. 

In  regard  to  that  portion  of  the  plaintiff's  claim  which  is  founded 
on  a  balance  due  for  the  partnership  affairs,  we  think  the  objection 
that  the  representatives  of  With  should  be  parties,  must  prevail.  By 
the  decree  of  the  district  court  where  these  matters  were  once  liqui- 
dated, and  which  settled  as  far  as  was  then  possible  the  accounts  of 
the  partners,  it  was  declared,  that  after  the  debts  of  the  firm  should  be 
paid,  if  any  surplus  remained  it  will  go  to  the  discharge  of  the  com- 
mon debts  which  the  several  partners  may  have  against  the  joint 
concern.  By  this  action  it  is  attempted  to  establish  what  is  the  share 
of  the  debts  due  by  one  of  the  members  of  that  firm  to  it,  without 
all  the  partners  being  before  the  court.  This  cannr^t  be  done,  nor  is 
the  case  of  the  plaintiff  made  stronger  by  showing,  that  since  that 
time  the  other  partner  has  been  paid  all  claims  he  may  have  had 
against  the  firm.  For  it  appears  by  the 'terms  of  the  satisfaction 
entered  on  record  that  this  amount  was  settled  between  the  plaintiff 
and  the  other  partner  without  the  intervention  of  the  ancestor  of  the 
defendants,  consequently  as  to  the  person  they  represent  these  matters 
are  still  open,  and  all  must  be  before  the  court  to  enable  a  final  set- 
tlement to  be  made. 

One  of  the  most  important  questions  in  this  case  is,  in  relation  to 
the  interest  due  on  the  private  account.  By  the  contract  of  sale 
which  forms  the  principal  item  of  this  account,  the  plaintiff  sold  to 
Massicot  the  one  half  the  vendor's  interest  in  the  plantation  on  the 
same  terms,  clauses,  and  conditions,  that  he  had  acquired  it.  And 
the  vendee  stipulated  that  he  would  stand  in  his  place.  One  of  the 
clauses  of  the  contract  by  which  the  vendor  acquired  the  property 
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was  that,  if  the  payments  were  not  regularly  made,  the  sums  due 
should  bear  interest  at  ten  per  cent.  An  objection  has  been  taken 
that,  by  the  contract,  the  purchaser  was  to  pay  other  persons  than 
the  seller,  and  that,  on  his  faihire  to  comply  with  his  agreement,  and 
payment  by  the  vendor,  that  he  then  owed  to  the  latter,  and  that  the 
interests  ceased  to  run  -from  that  moment.  But  we  are  of  opinion 
that  though  he  might  have  discharged  his  engagement  by  paying  the 
price  to  the  person  indicated  in  the  act,  his  failure  to  do  so  cannot 
place  him  in  any  better  situation  than  if  by  the  terms  of  the  agree- 
ment the  payment  was  to  have  been  made  to  the  seller.  The  money 
was  still  due,  and  the  interest  was  to  run  until  perfect  payment. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  probate  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  plaintiff  do  recover 
from  the  defendants  the  sum  of  five  thousand  dollars  with  interest 
at  ten  per  cent.,  on  the  four  several  instalments  of  twelve  hundred 
and  fifty  dollars  each,  from  the  time  they  became  due;  viz:  from  the 
15th  of  March,  1811,  the  15th  of  March,  1812,  the  15th  of  March 
1813,  and  the  15th  of  March  1814,  with  costs  in  the  court  below, 
those  of  appeal  to  be  paid  by  the  plaintiff:  reserving  to  him  the  right 
to  assert  his  claim  in  relation  to  the  partnership  concerns  in  a  suit 
where  the  partners  or  their  representatives  are  parties  to  the  suit. 

Brownsoriy  for  the  plaintiff. 

Simon,  for  the  defendants. 


Collins  et  al.  v.  Andrews.     VI,  N.  S.  1 90. 

A  contract,  by  which  a  tutor  agrees  to  pay  interast  on  a  claim  due  by  the  minor,  on 
being  allowed  a  longer  term  of  credit,  is  not  void,  but  voidable. 

And  if  the  minor  ia  not  injured  by  it,  the  contract  will  not  bo  act  aside. 

It  is  the  duty  of  an  agent  to  prove  those  facts  which  will  discharge  him  from  responsi- 
bility in  not  coIK'Cting  debts  put  into  his  hands  for  collection. 

FIFTH  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 
This  suit  is  instituted  to  compel  the  defendant  to  render  an  account 
of  his  management  of  the  succession  of  Luke  Collins,  as  agent  of  the 
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plaintiffsy  with  tho  power  and  privileges  of  a  curator.    The  accounts 
by  him  rendered,  with  evidence  to  support  them,  were  submitted  to 
referees,  whoso  report  was  adopted  by  the  district  court  as  the  basis 
of  its  judgment,  and  being  in  favor  of  the  defendant,  the  plaintiff 
appealed. 

Several  exceptions  were  filed  against  tiie  statement  made  by  the 
referees,  which  were  overruled  by  the  court  below.  The  objections 
to  the  report  were  founded  on  matters  of  fact;  and  as  the  facts  of  the 
cause  do  not  come  up  on  the  record,  they  can  not  be  regularly  noticed 
by  this  court. 

The  case  presents  two  principal  questions  of  law.  The  first 
relates  to  the  legal  effects  of  an  instrument  of  compromise  and  mort- 
gage entered  into  by  the  widow  on  her  own  account,  and  that  of  the 
heirs  of  her  deceased  husband,  as  their  tutrix  by  nature,  with  the 
creditors  of  the  estate.  By  the  provisions  of  this  act,  time  was 
allowed  for  the  payment  of  the  debts,  and  a  mortgage  taken  on  (he 
property  of  the  succession  to  secure  their  payment,  according  to  the 
terms  agreed  on,  together  with  interest  and  damages  which  might 
result  from  non-performance  on  the  part  of  the  obligors. 

The  second  question  arises  out  of  a  failure  on  the  part  of  the 
defendant  to  collect  a  part  of  the  debts  due  to  the  succession,  resalliDg 
from  a  sale  of  the  property  thereof,  eflfected  for  the  purpose  of  making 
payment  to  its  creditors. 

There  is  also  a  subsidiary  question  as  to  the  right  of  the  creditors 
to  recover  interest,  after  full  and  final  payment  to  their  agent  of  the 
principal  debts. 

Previous  to  entering  into  the  consideration  of  these  questions,  it  is 
proper  to  give  a  short  history  of  the  case:  Luke  Collins  died  owing 
considerable  debts  to  several  persons;  at  the  time  of  his  death,  it 
seems  to  have  been  considered  that  his  succession  could  not  havebeea 
sold,  unless  at  a  price  less  than  its  real  value;  and  for  this  recison,  his 
widow,  in  her  own  right  as  a  partner  in  acquests  and  gains,  and  as 
tutrix  of  her  minor  children,  entered  into  the  agreement  above  stated 
with  the  creditors  of  the  community.  Having  failed  to  meet  the  pay- 
ment of  the  sums  therein  stipulated,  on  the  terms  prescribed,  the  pro- 
perty of  the  succession  was  sold  by  the  consent  of  all  persons  con- 
cerned therein,  widow,  heirs  and  creditors;  and  the  defendant  was 
appointed  by  the  widow  and  heirs  to  collect  the  amount  for  which 
the  property  sold  on  certain  terms  of  credit,  and  was  also  empowered 
by  the  creditors  to  receive  and  hold  the  money  thus  collected  in  dis- 
charge of  their  claims  against  said  community  or  succession. 

As  to  the  first  of  these  questions  proposed,  arising  out  of  the  act  of 
mortgage  made  in  favor  of  the  creditors  by  the  widow  of  L.  Collins, 
so  far  as  it  affects  the  rights  of  her  minor  children,  considered  exclu- 
sively as  a  compromise  respecting  their  rights,  being  entered  into 
without  the  authority  required  by  law,  it  was  perhaps  null  and  void, 
ab  initio.  See  old  Civil  Code,  p.  70,  art.  65,  and  10  Mart  726.  But 
a  tutor  may  pay  the  debts  of  a  succession  under  his  management,  and 
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in  rendering  an  account  of  the  position  of  his  affairs  to  the  heirs,  such 
payments  would  certainly  be  properly  placed  to  his  credit.  In  the 
instance  before?  the  court,  the  tutrix,  by  agreement,  prolonged  the 
time  of  payment,  evidently  with  the  intention  of  benefitting  her  minor 
children  by  preventing  a  sacrifice  of  their  father's  estate,  and  her  own 
property  as  partner  in  the  community. 

The  act,  it  is  believed,  may  be  viewed  as  one  entered  into  by  the 
tutrix  in  relation  to  the  payment  of  debts,  justly  owing  and  due,  from 
the  succession  of  the  intestate;  thus  viewed,  it  is  not  absolutely  void, 
but  only  voidable,  on  showing  iriiury  to  the  minors. 

Now  the  facts  of  the  case,  so  far  as  exhibited  by  the  record,  show 
that  no  damage  occurred  to  the  estate  of  the  minors,  in  consequence 
of  the  postponement  of  the  payment  of  the  debts  due  from  the  inheri- 
tanca.  Time  was  obtained  on  condition  of  paying  legal  interest,  on 
failure  of  payment  at  the  periods  stipulated  in  the  contract;  opposed 
to  such  interest,  was  the  probable  profits  of  the  estate,  until  it  was 
sold,  which  may  fully  be  presumed  to  have  equalled  the  rate  of  inte- 
rest payable  on  the  debts.  Febrero^  p.  2,  lib.  2,  cap.  3yS.  2,  nos.  61, 
62  and  63. 

In  relation  to  the  rights  of  the  creditors  to  recover  interest,  the  prin- 
cipal being  satisfied,  it  suffices  to  observe,  that  the  whole  amount,  both 
principal  and  interest,  of  their  claims  having  been  paid  into  the  hands 
of  their  agents;  if  the  interest  were  legally  due  at  the  time  the  money 
-was  thus  received  it  was  imputable  to  the  payment  of  interest,  which 
was  consequently  paid  simultaneously  with  the  principal. 

The  second  question  is  in  relation  to  a  bill  of  exceptions  taken  to 
the  opinion  of  the  judge  a  quOy  by  which  he  required  the  plaintiffs 
to  prove  negligence  on  the  part  of  the  defendant  in  not  recovering 
two  debts,  amounting  to  S80  dollars,  due  to  the  succession  of  L. 
Collins.  The  authorities  on  this  subject  have  the  appearance  of  vari- 
ance; but  we  are  inclined  to  think  the  court  below  erred  in  throwing 
the  burthen  of  proof  on  the  plaintiffs.  It  is,  in  our  opinion,  incum- 
bent on  the  defendant  to  show  the  occurrences  which  prevented  him 
from  collecting  the  sum  of  740  dollars  fron^  Ligot,  and  140  dollars 
from  Moore;  or,  in  other  words,  to  show  due  diligence.  See  llAfar- 
/</2, 190  et  seq. 

As  the  defendant  may  have  been  prevented  by  this  erroneous 
opinion  from  proving  his  diligence  in  endeavoring  to  collect  these 
sums,  it  is  proper  to  send  the  cause  back  for  a  new  trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  that  the 
case  be  remanded  for  a  new  trial,  with  instructions  to  the  court  be- 
low to  require  the  defendant  to  prove  diligence;  and  the  appellant 
pay  costs  of  appeal. 

Todd  and  Simony  for  the  plaintiffs. 

Brownson  and  Bowerij  for  the  defendant. 
Vol.  III.— 68 


806  SUPREME  COURT. 


Doucet  V.  Broussard  et  al.     YI,  N.  S.  196. 


It  is  not  essential  that  a  parish  judge  shoald  state  in  an  act  that  he  is  ex  vfieio  notsiy 

public. 
In  a  donation  to  one  of  the  spouses  in  a  contract  of  marriage,  the  posterity  of  the  dooee, 

not  proceeding  from  the  marriage,  can  not  take. 
That  person  is  to  take  as  heir,  who  is  such  at  the  opening  of  the  snooession. 

FIFTH  District 

P0RTER9  J*9  delivered  the  opinion  of  the  court. 

This  case  presents  no  questions  of  fact;  those  of  law  which  arise 
on  ity  grow  out  of  the  clauses  contained  in  an  act  passed  between  the 
father  of  the  plaintiff,  and  his  step-mother  Francoise  Martin,  both  of 
whom  are  now  deceased. 

Previous  to  their  marriage,  the]r  made,  hj  public  act,  an  agreement, 
'  in  which  it  is  stated,  ^  that  Francoise  Martin,  out  of  good  love  and 
affection  to  Jean  Pierre  Doucet,  inhabitant  of  the  Parish  of  St  Lan- 
dry, acknowledges  and  declares,  by  these  presents,  to  make  a  faH 
and  entire  donation  of  the  whole  of  her  property  movable  and  im- 
movable, unto  the  said  Jean  Pierre  Doucet,  to  hold  the  said  pro- 
perty, and  every  part  thereof,  after  her  decease,  to  his  only  proper 
use  and  behoof  However,  in  case  the  said  Jean  Pierre  Doncet  should 
depart  this  life  before  the  donor,  she  acknowledges  and  declares,  by 
these  presents,  and  it  is  her  wish  and  intention,  that  this  donation 
should  have  its  full  force  and  effect  in  favor  of  Pierre  Doucet.  theson 
-oi  the  aforesaid  Jean  Pierre  Doucet" 

After  making  some  exceptions  in  favor  of  her  heirs,  and  of  one 
Ursin  Broussard,  who  is  also  a  party  to  this  suit,  the  act  proceeds  to 
state,  <<  the  conditions  of  this  donation  are  such,  that  whereas,  the 
said  Francoise  Martin  is  about  entering  into  the  bonds  of  marriage— 
now^  if  by  this  marriage  she  should  have  any  children,  then  the  pre- 
sent donation,  and  ^very  thing  therein  contained,  shall  be  null  and 
void,  for  her  intention  is  not  to  deprive  her  children  of  her  inheritance, 
or  any  part  thereof." 

The  marriage  contemplated  at  the  time  the  act  was  entered  into 
took  place,  and  terminated  by  the  death  of  the  husband,  Jean  Pierre 
Doucet,  without  any  children  having  proceeded  from  it.  Sometime 
after  its  dissolution,  Francoise  Martin  intermarried  with  one  Joseph 
Savois,  and  the  marriage  was  dissolved  by  her  death.  Previous  to 
her  decease,  she  made  a  disposition  of  her  property  by  last  will  and 
testament,  in  which  she  gave  to  her  husband  the  use  and  enjoyment 
of  her  estate  during  his  life,  and,  at  his  decease,  directed,  that  after 
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certain  legacies  were  satisfied,  which  need  not  be  stated;  in  detail,  the 
rest  of  her  property  should  go  to  such  of  her  heirs  as  were  capable  o£ 
inheriting  from  her. 

At  her  decease  she  left  a  sister,  who  was  married  to  one  Francois 
Breaud;  by  their  marriage  contract  it  was  provided,  that  in  case  he 
survived  her,  he  should  be  entitled  to  the  whole  of  her  estate;  this 
sister  died  previous  to  the  death  of  Savois,  the  husband. 

The  parties  before  the  court  are,  first,  the  plaintiff,  Doucet,  who, 
in  virtue  of  the  stipulations  entered  into  by  the  marriage  contract 
with  his  father,  claims  the  whole  of  the  estate:  the  executor  and 
legatees  of  the  will,  who  insist  on  its.  validity,  and  contend  that  the 
donation  to  the  plaintiff  was  null  and  void:  and  lastly,  Francois 
Breaud,  and  the  more  remote  collateral  relations  of  the  testatrix,  who 
contest  the  right  to  the  residuary  portions  given  by  the  will  to  her 
legal  heirs.  Breaud's  claim  is  in  the  right  of  his  wife,  who,  he  avers, 
was  the  nearest  relation  at  the  time  the  succession  was  opened.  His 
adversaries  reply,  that  it  was  not  the  nearest  relation  at  the  time  of 
the  testatrix's  decease  the  property  was  bequeathed  to,  but  the  most 
capable  of  inheriting  at  the  death  of  Savois;  and  that  the  sister  hav- 
ing died  without  issue  before  him  the  property  belongs  to  them. 

The  first  question  for  our  decimon  is  presented  by  a  bill  of  excep- 
liona  The  plaintiff  on  the  trial,  offered  in  support  of  his  claim,  the 
act  which  has  been  already  set  out,  and  its  reception  in  evidence  was 
objected  to,  because  it  purported  to  be  made  before  the  parish  judge, 
without  any  statement  in  the  instrument  that  he  was  ex  officio  notary 
public.  The  judge  of  the  first  instance  overruled  this  objection,  and, 
we  are  of  opinion,  correctly.  It  is  one  of  the  most  technical  kind, 
relying  for  support  on  the  letter  that  killeth,  rather  than  the  spirit  that 
giveth  life ;  and  it  can  not  be  sustained  even  by  the  principles  on  which 
it  was  advocated.  The  law  having  expressly  made  the  parish  judge 
ex  officio  notary  public,  the  latter  appellation  makes  no  part  of  his 
style  of  office.  It  is  attached  to,  and  follows  that  of  judge,  when 
acting  in  a  notarial  capacity,  and  consequently,  there  was  no  necessity 
for  setting  it  out  in  the  act. 

The  second,  and  by  far  the  most  important  question  in  the  cause, 
arises  out  of  the  instrument  passed  between  the  father  of  the  plaintiff, 
and  Francoise  Martin.  The  validity  of  the  donation  thus  made, 
depends  on  the  true  and  proper  construction  which  several  textual 
provisions  of  our  law  should  receive. 

The  211th  article  of  the  old  Code,  under  which  the  agreement  was 
made,  provides,  that  ^  fathers  and  mothers,  the  other  ascendants,  the 
collateral  relations  of  either  of  the  spouses,  and  even  strangers,  may 
give  the  whole,  or  a  part  of  the  property,  they  shall  leave  on  the  day 
of  their  decease,  both  for  the  benefit  of  said  spouses,  and  for  that  of 
the  children  to  be  born  of  their  marriage,  in  case  the  donor  survives 
the  spouse  donee.'^ 

*^  Such  a  donation,  though  made  for  the  benefit  of  the  spouses,  or 
of  one  of  them,  is  always  in  the  aforesaid  case  of  the  survivorship  of 
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of  the  donor,  presumed  to  be  made  for  the  benefit  of  the  children  or 
descendants,  to  proceed  from  that  marriage." 

The  217th  article  of  the  same  work  declares,  that  *^  donation  made 
to  one  of  the  spouses  on  the  terms  of  the  articles  214  and  213,  fall,  if 
the  donor  survives  the  donee,  and  his  or  her  posterity. 

These  articles  are  taken  verbatim  from  the  1082d  and  1089th  arti- 
cles of  the  Napoleon  Code,  and  a  good  deal  of  research  has  been 
exhibited  to  show  what  construction  these  provisions  have  received 
in  the  country  from  which  we  received  them.  The  weight  of  autho- 
rity appears  to  us  decidedly  in  favor  of  the  ground  assumed  by  the 
defendants.  There  are  some  writers,  it  is  true,  who  think  differently; 
but  on  the  other  side  are  found  the  greater  number,  among  them, 
those  names  which  have  rendered  the  modern  jurisprudence  of  France, 
familiar  to  foreign  nations.  Paillette  on  the  l0S9th  art  of  Nap. 
Code;  Merlin  Sep^  de  Juris,  verbo^  Institution  Contractuelle^  steL 
12,  no,  9;  Toullier,  vol.  5,  lib.  3,  tit.  2,  cap.  8,  no.  842;  GrenieTy 
vol.  2,  29. 

It  is  true  as  has  been  urged  by  the  counsel  for  the  plaintiff,  that  the 
expressions  in  the  217th  article,  his  or  her  posterity  authorise  an 
interpretation,  which  would  enable  the  children  of  the  donee  to  take, 
although  they  might  not  proceed  from  the  marriage;  and  it  is  true, 
there  is  no  such  provision,  in  the  Napoleon  Code,  as  that  found  in 
ours,  that  when  the  law  is  clear  and  free  from  all  ambiguity,  the  let- 
ter must  not  be  disregarded,  on  pretence  of  pursuing  its  spirit.  But 
it  is  precisely  because  we  feel  that  it  is  not  clear  and  free  from  all 
ambiguity,  that  we  are  obliged  to  look  beyond  the  mere  literal  import 
of  the  terms  used  in  it.  If  each  article  of  our  Code  was  construed 
singly,  without  reference  to  others  which  treat  of  the  same  subject, 
we  would  have  the  legislature,  in  many  cases,  doing  what  they  are 
never  presumed  to  do,  that  is,  enacting  contrary  provisions  on  the 
same  subject  matter. 

The  two  articles  of  our  Code  already  cited  when  brought  in  juxta- 
position, satisfy  us  that  the  jurists  of  France  have  wisely  interpreted 
them.  The  first  declares,  that  donations  of  this  kind  are  always 
presumed  to  be  made  for  the  benefit  of  the  children  of  the  marriage. 
This  declaration  is  wholly  irreconcileable  with  the  idea,  that  on  fai- 
lure of  children  of  the  marriage,  they  are  to  benefit  the  children  of  the 
donee  by  a  former  one.  Such  construction  would  make  the  21 1th  arti- 
cle of  no  force.  But  by  limiting  the  word  posterity  to  the  offspring  of 
the  marriage,  both  are  left  with  effect;  the  217th,  it  is  true,  somewhat 
restricted,  but  this  is  preferable  to  making  a  dead  letter  of  the  other. 

This  view  of  the  subject  disposes  of  the  question  raised  by  the 
express  gift  made  to  the  plaintiff,  considering  him  as  a  stranger,  and 
incapable  of  being  benefitted  by  the  contract  entered  into,  in  relation 
to  the  marriage;  then  the  donation  can  be  considered  in  no  other 
light  but  as  one  mortis  causOy  and  it  wants  the  formalities  necessary 
to  give  it  effect  as  such.  One  of  the  principal  reasons  given  by  the 
jurists  of  France  for  construing  the  word  posterity  in  a  restricted 
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seiise  is,  that  the  donor  could  aot  give  to  the  children  of  a  former 
marriage  by  name,  and  that  it  would  be  permitting  tbi^ttQ  be  done 
indirectly,  which  could  not  be  done  directly,  to  allow  them  to  take  asL 
children  of  the  donee.    See  Paillette:  Merlin^  loco  citato. 

As  to  the  que^tioii  raised  between  Breaux,  representing  the  rights 
of  his  deceased  wife,  and  the  more  distant  coUater^  relations,  it  has  not 
created  the  slightest  difficulty  in  our  minds:  it  is  most  clearly  the  near- 
est heir  at  the  time  of  opening  the  succession  th^t  the  bequest  is  made 
to,  not  those  who  should  become  so  after  the  death  of  her  husband. 

It  is,  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

BrownsoHy  for  the  plaintiff. 

Simouy  Bowen  and  Markham^  for  the. defendants. 


>  La]g4i*7  ^-  Brojassard.    YI,  N,  S.  ^04, 

An  instance  of  an  appeal  apon  an  improper  exception  to  interrogi^ries. 

FIFTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  defendant,  sued  for  the  payment  of  the  price  of  a  tract  of  land, 
pleaded,  that  the  plaintiff  and  he  had  subsequently  agreed  to  rescind 
the  sale,  and  he  annexed  interrogatories  to  the  answer,  by  which  the 
plaintiff  was  called  on  to  state,  whether  or  not  such  an  agreement  had 
been  made. 

The  plaintiff  excepted  to  these  interrogatories  because  it  was  no 
where  alleged  in  them,  or  in  the  answer  of  the  defendant,  that  the 
property  had  been  delivered,  and  that  without  delivery,  no  such 
mterrogatories  could  be  put  in  relation  to  immovable  property.  Civil 
Code,  no.  %%^S, 

If  the  case  was  before  us  in  such  a  shape,  that  the  question  here 
raised  could  be  gone  into,  the  exceptions  would  perhaps  be  foupd  to 
have  been  prematurely  taken.  They  would  rather  seeni  to  belong 
to  observations  on  the  evidence,  than  be  an  objection  to  the  plaintifi's 
answering;  for  non  constat  that  the  defendant  might  not  have  proved 
the  delivery  by  other  testimony.  If  he  failed  to  offer  that  proof,  or 
if  it  could  not  be  received  by  a  want  of  proper  allegations  in  the 
answer,  the  exceptions  would  belong  to  another  stage  of  the  cause. 

68* 
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But  we  express  no  decided  opinion  on  this  point,  for  the  case  is 
not  such  a  one  ^s  we  can  take  cognisance  of  at  present.  It  is  not 
every  erroneous  decision  of  the  inferior  courts  that  will  authorise  an 
appeal  to  this.  The  judgment  or  order  must  be  such  as  may  work 
an  irreparable  grievance,  or  in  other  words  it  must  be  one  that  can- 
not be  remedied  after  final  judgment.  Admitting  therefore  that  being 
compelled  to  tell  the  truth  is  a  great  grievance  to  the  plaintiff,  we 
cannot  consider  it  an  irreparable  one.  Any  injury  he  may  sustain 
from  it  can  be  corrected  after  the  case  is  finally  disposed  of  below. 

It  is^  ther^cMra,  ordered,  adjiKlged  and  decreed,  that  this  appeal  be 
dismissed,  with  costs. 

Simofif  for  the  plaintiff. 

Bawen,  for  the  defendant. 


Rawle  Vi  Fennessey.     VI,  N.  S.  204. 

FIFTH  District. 

Decided^  toiidem  verbis^  that  a  party  to  a  public  act,  who  has  not 
a  counter.letter,  cannot  be  permitted  to  prove  that  it  was  feigned  and 
simulated. 


Labolais  t^.  Bernard.     VI,  N.  S.  206. 

A  |wrtj  who  has  igreed  to  pay  damtfea  for  a  tretpaM  on  the  plaintUTa  laiid«  oannot 
allege  hia  error  aa  to  the  UUe  of  the  plaintiff  withoat  prating  it 

FIFTH  District 

Mathsws,  J.,  delivered  the  opinion  of  the  court. 

This  action  is  founded  on  a  written  promise  of  the  defendant  to 


SEPTEMBER  TERM,  1827.  811 

[Labolais  v.  Bernard.] 

pay  to  the  plaintiff  the  sum  of  305  dollars;  judgment  was  rendered 
in  favor  of  the  latter  in  the  district  court,  from  which  the  former  ap- 
pealed. 

The  promise,  as  it  appears  from  the  evidence  of  the  case,  was 
made  in  consequence  of  a  transaction  which  took  place  between  the 
parties  to  the  suit,  relative  to  timber  which  the  defendant  had  taken 
from  the  land  of  the  plaintiff.  The  defence  set  up  against  the  right  of 
recovery,  is  error  in  the  transaction  or  compromise.  The  appellant 
alleges  that  the  land  from  which  he  took  the  timber  is  not  the  property 
of  the  appellee.  He  certainly  recognised  it  as  belonging  to  the  latter 
by  the  compromise,  and  we  are  unable  to  discover  any  evidence,  on 
the  record  which  shows  that  this  recognition  was  made  in  error. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Brawnson,  for  the  plaintiff. 

Markham  and  Simon,  for  the  defendant. 


Coleman  et  al.  v.  Breaud.     VI,  N.  S.  207. 

A  copy  from  a  re|riiter*s  office  in  another  state,  does  not  dispense  with  the  production  of 

the  original  deed. 
When  the  record  does  not  show  the  law  that  regulates  contracts  entered  into  abroad,  the 

court  tests  them  by  the  laws  of  this  state. 

FIFTH  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

The  record  in  the  present  case  contains  a  history  of  the  proceedings 
in  two  suits  which  were  consolidated  and  in  that  shape  tried  in  the 
court  below;  one  commenced  by  Coleman  and  Nelson,  claiming  to 
recover  from  the  defendant  certain  slaves,  to  which  they  alleged  title 
in  themselves,  supported  by  a  deed  of  trust  from  one  Barfield;  the 
other  brought  by  said  Barfield,  in  which  he  claims  the  property  a3 
belonging  to  him.  There  was  judgment  in  the  district  court  for  the 
defendant  and  the  plaintiffs  appealed. 

llie  first  evidence  offered  in  support  of  the  claim  of  the  trustees  is 
a  certified  copy  of  the  deed  on  which  they  rely,  taken  from  a  record- 
ing officer  in  the  state  of  Tennessee.  The  introduction  of  this  piece 
of  evidence  was  opposed  by  the  counsel  for  the  defendant,  od  two 
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grounds,  1.  As  not  having  been  certified  according  to  the  provisions 
of  the  act  of  Congress  made  for  such  cases:  2.  Because  the  original 
deed  was  not  accounted  for.  The  opposition  was  sustained  by  the 
court  belowy  and  a  bill  of  exceptions  was  taken  on  the  part  of  the 
plaintiffs.  We  are  of  opinion  the  judge  a  quo  acted  correctly  in  re- 
jecting the  evidence  in  the  shape  in  which  it  was  offered:  the  original 
deed  should  have  been  produced  or  it^  loss,  or  some  other  circomr 
stance  proved,  showing  it  out  of  the  power  of  the  appellants. 

Many  attempts  were  made  to  obtain  the  testimony  of  witnesses  by 
depositions,  to  support  the  claim  of  the  plain tifis;  all  these  were  re- 
jected by  the  district  court  as  havipg  been  illegally  taken;  we  have 
examined  the  bills  of  exception,  which  relate  to  the  opinions  of  the 
judge  a  quOj  by  which  he  rejected  the  testiqiony,  and  believe  that 
they  are  correct  in  every  instance. 

The  claim  of  the  trustees  is  wholly  unsupported  by  evidence,  and 
must  therefore  be  dismissed  without  comment  The  only  testimony 
found  on  the  record  in  support  of  Barfield's  title  to  the  slaves  in  dis- 
pute is  that  of  two  witnesses,  Meltz  and  Hudgens.  They  prove  that 
the  plaintiff  held  the  negroes  in  possession  in  the  territory  of  Arkan- 
sas, and  delivered  them  to  one  Haralson,  under  whom  the  defendant 
claims  title,  to  be  brought  to  the  state  of  Louisiana,  and  hired  out  for 
the  benefit  of  the  pretended  owner.  The  jury  to  whom  the  case  was 
submitted  seem  by  their  verdict  to  have  discredited  this  story  about 
the  hiring;  and  if  the  case  were  to  be  governed  by  laws  which  au- 
thorise the  transfer  of  slaves  by  parol,  in  pursuance  of  this  verdict, 
the  title  might  be  presumed  to  have  accompanied  the  tradition  to 
Haralson,  which  he  has  regularly  passed  to  the  defendant. 

But  as  there  is  no  evidence^  in  the  case  which  shows  that  it  must 
be  governed  t^y  foreign  laws  and  the  provisions  of  those  laws  on  the 
subject,  it  is  properly  to  be  subjected  to  the  influence  of  the  laws  of 
Louisiana:  and  according  to  the  principles  therein  contained,  pos- 
session is  not  evidence  of  title  to  slaves,  for  they  must  be  transferred 
by  written  evidence  of  title.  It  is  true,  that  there  maybe  exceptions 
to  the  rule  established  by  our  laws,  e.  g.y  in  relation  to  the  offspring 
of  female  slaves  bom  while  in  the  possession  of  the  masters. 

In  the  present  ce^e  the  plaintiff  Barfield,  does  not  bring  himself 
within  any  exception?  tQ  the  rule,  and  consequently,  has  shown  no 
title  tQ  tl;Le  property  claimed  in  bi3  petition.' 

The  whole  curcumstances  of  the  case  so  far  as  disclosed  by  the 
repoic^,  do  not  in  oux  opmioq  call  for  the  interference  of  this  court,  to 
reverse  the  judgment  of  the  district  court  and  to  ei^ter  one  of  non* 
suit 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  CQi^ts. 

Baker,  for  the  plaintiff. 

Simon  and  Brownson^  for  the  defendant. 
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Miles  V.  Oden  et  al.     VI,  N.  S.  211. 

FIFTH  District. 

If  the  plaintiff  proced  to  final  judgment  without  the  defendant 
having  answered,  and  without  having  taken  judgment  by  default, 
the  final  judgment  will  be  set  aside,  as  the  coniesiatio  litis  was  not 
formed  by  the  pleadings. 


BizBtetaL  V.  Ponsony.     VI,  N.  S.  212. 

FIFTH  District 

The  district  court  is  without  jurisdiction  in  a  suit  to  compel  a  tutor, 
whose  office  is  expired,  to  account  and  pay  the  balance  in  his  hands. 


M'Donough  v.  Rogers.     VI,  N.  S.  212. 

FIFTH  District. 

No  appeal  lies  from  an  order  directing  plaintiff  to  answer  interro- 
gatories. The  delay  that  the  plaintiff  feared,  and  alleges  for  injury, 
is  only  increased  by  the  appeal.  If  the  answer  be  wrongly  exacted, 
that  may  be  made  appear  after  it  is  put  in,  as  well  as  here  on  appeal. 
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Latiolais  v.  Richa^.    YI,  N.  S.  213. 

The  bare  circamstance  of  location  can  give  no  additional  force  to  achim  in  opposition 

to  another  original^  stronger  by  iU  age  and  locality. 
The  operations  of  sarToyora  cannot  derogate  from  cUiflM  to  land  rooDgnised  by  the 

proper  officers  of  the  United  States* 

FIFTH  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

The  present  case  presents  a  dispute  concerning  four  arpents  of 
land  fronting  on  the  hayou  Vermillion,  with  the  ordinary  depth  of 
forty,  situated  in  a  place  called  the  Mauvaise  Prairie.  The  plaintiff 
obtained  judgment  in  the  court  below,  from  which  the  defendant 
appealed. 

The  evidences  of  the  titles  adduced  on  the  part  of  the  former,  show 
that  he  had  acquired  a  right  to  eighteen  arpents  front  on  the  bayou 
above  stated,  with  the  ordinary  depth.  The  defendant  shows  a  title 
to  twenty  arpents  front,  &c.  on  the  said  bayou. 

Surveys  of  the  claims  of  both  parties  are  exhibited,  purporting  to 
have  been  made  by  a  surveyor  of  the  United  States,  in  pursuance  of 
certificates  of  confirmation  issued  by  the  land  commissioners,  and 
under  orders  of  the  principal  deputy  surveyor  for  the  western  district 
of  the  state  of  Louisiana,  &c  Some  time  after  the  return  of  the  sur- 
vey made  for  the  plaintiff,  to  the  oflSce  of  the  principal  deputy 
surveyor,  and  subsequent  to  his  approval  of  the  same,  he  (the  piain- 
tiff)  disapproved  of  the  manner  in  which  his  land  had  been  located, 
as  not'  being  in  conformity  with  his  original  titles. — These  titles  are 
supported  by  two  requttes  and  orders  of  survey,  one  in  favor  of  a 
person  named  Zerringue,  and  the  other  of  Provost,  who  acquired  the 
right  of  the  former  and  transferred  both  it  and  his  own  to  the  appel- 
lee.— The  title  or  rather  claim  of  Zerringue,  calls  for  the  land  of 
Fusillier,  above  on  the  bayou,  and  vacant  or  unappropriated  land 
below.  The  requete  of  Provost  requires  as  limits  oi  the  land  peti- 
tioned for,  the  boundary  of  one  Carrier  below,  and  that  of  Zerringue 
above.  The  surveys  of  these  claims  were  made  for  the  benefit  of 
the  plaintiff  under  the  inspection  and  instructions  of  his  agent  Fran- 
cois Carmouche,  (who  figures  as  a  principal  witness  in  the  cause,) 
and  were  executed  in  such  a  manner  as  to  unite  them  by  limiting  the 
lower  on  the  line  of  Carrier,  and  running  up  the  bayou  for  the  quan- 
tity of  eighteen  arpents,  the  whole  amount  required  to  fill  their 
measure.     Thus  executed,  the  extent  of  both  the  surveys  (as  it 
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appears  by  the  evidence  of  the  cause)  did  not  reach  the  limit  of 
Fusillier's  land,  nor  did  that  made  under  Zerringue's  claim,  include 
a  field  which  he  had  cultivated,  although  it  seems  to  have  included 
the  site  of  his  building  at  no  great  distance  from  the  centre  of  the 
eight  arpents  as  surveyed.  Some  time  after  the  plats  of  survey, 
made  in  the  manner  and  under  the  circumstances  above  stated,  the 
defendant  caused  his  claim  to  be  located  adjoining  the  upper  limit  of 
the  plaintiflPs  land.  These  are  the  most  important  facts,  necessary 
to  be  noticed  in  the  decision  of  the  cause;  and  from  which  a  sole 
question  arises,  whether  the  plaintiflf  can  legally  be  permitted  so  to 
alter  the  location  of  his  claims  in  such  a  manner  as  to  recover  from 
the  defendant  the  land  in  dispute. 

According  to  the  whole  evidence  of  the  case  no  doubt  can  be  enter- 
tained of  the  preference  to  which  Zerringue's  claim  was  entitled  over 
that  of  the  defendant,  in  its  location,  and  that  consequently  the  plain- 
tiff who  is  now  the  proprietor  thereof,  might  have  caused  it  to  be 
placed  in  such  a  manner  as  to  have  embraced  the  land  claimed  in 
the  present  suit 

It  is  believed  that  the  alteration  required  by  him  ought  to  be  per- 
mitted unless  it  has  a  direct  tendency  to  invade  the  rights  of  the 
defendant  legally  acquired  and  vested.  We  must  therefore  inquire 
into  the  title  set  up  in  his  defence.  This  is  similar  to  that  of  the 
plaintiff,  except  that  it  is  a  later  date  and  did  not  call  for  the  place  in 
-which  it  has  been  located.  The  bare  construction  of  its  location  can 
give  it  no  new  or  additional  force  in  opposition  to  a  claim  stronger 
originally  by  its  greater  age  and  definite  locality.  The  operations  of 
the  surveyors  ought  not  to  be  allowed  to  add  to  or  derogate  from 
rights  and  claims  of  individuals,  to  land  as  recognised  by  the  proper 
officers  of  the  government  of  the  United  States.  The  order  of  the 
principal  deputy  surveyor,  in  pursuance  of  which  the  claim  of  the 
defendant  seems  to  have  been  located,  cannot  impair  the  right  of  the 
plaintiff.  The  surveys  made  and  returned  by  Johnston,  the  deputy 
surveyor,  apparently  executed  under  the  directions  of  an  agent  au- 
thorised by  the  appellee  and  acquiesced  in  by  the  latter  for  some  time, 
may  be  considered  as  having  been  made  in  error,  and  ignorance  of 
facts,  which  would  have  justified  him  in  requirins:  a  difierent  location 
of  the  claim  derived  from  Zerringue,  and  such  as  he  now  insists  on. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Brownsouy  for  the  plaintiff. 

Simon  and  Markham,  for  the  defendants. 
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Perry  v.  Prilot     VI,  N.  S.  217. 

The  promiM  of  a  falher  to  pay  part  of  the  debt  of  bis  insoWent  son,  to  a  creditor,  (who 
alleges  fraud  in  the  iosolvent,  and  threatens  a  prosecution,  and  promtset  to  procare  a 

.  discharge  from  the  creditors,  on  being  secured)  is  without  a  good  consideratioo  and 
Yotd. 

FIFTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  case  presents  a  single  question,  but  it  is  one  which  has  arisen 
for  the  first  time  in  this  state,  and  it  is  of  considerable  importance. 

The  son  of  the  defendant  was  indebted  to  the  plaintiff  and  became 
insolvent.  After  the  filing  of  his  bilan,  or  immediately  previous 
thereto,  the  plaintiff  called  on  his  father  aixd  told  him  that  bis  son 
had  acted  fraudulently  in  his  failure,  and  that  unless  he,  the  father, 
w6uld  pay  a  proportion  of  the  debt  due  the  plaintiff,  he  would  prose- 
cute the  son  criminally;  but  if  the  defendant  would  comply  with  the 
demand,  the  plaintiff  would  obtain  a  discharge  from  the  other  credi- 
tors, and  give  his  own. 

It  appears  clearly,  from  the  evidence,  that  the  defendant,  influenced 
by  these  menaces,  and  moved  by  parental  affection,  gave  his  three 
several  notes  to  the  plaintiff,  payable  at  different  times,  for  800  dol- 
lars each;  that  these  notes  were  afterwards  surrendered  and  in  lieu 
of  them,  the  three  obligations,  given,  on  which  this  suit  is  brought 

The  defendant  sets  up,  as  a  defence  to  the  payment,  the  illegality 
of  the  consideration;  he  asserts  the  notes  to  be  null  and  void. 

The  evidence  does  not  show  whether  the  conduct  of  the  son  was 
fraudulent  or  not.  But  the  want  of  proof  on  this  head  cannot  affect 
the  conclusion  to  which  our  duty  requires  us  to  come.  If  it  was  not 
fraudulent,  the  plaintiff  practised  a  gross  fraud  and  deception  on  the 
defendant.  If  it  was  fraudulent,  he  cannot  make  the  promise  to  con- 
ceal that  fraud  the  basis  of  an  action  in  a  court  of  justice.  The  con- 
sideration was  immoral,  and  society  cannot  lend  its  aid  to  enforce  ob- 
ligations entered  into  in  contravention  of  those  regulations  which 
have  for  their  object  the  enforcement  of  a  great  purpose  of  public 
policy.  The  rules  established  by  the  legislature  in  relation  to  insol- 
vent debtors  are  intimately  connected  with  private  faith;  public 
morals;  the  maintenance  and  extension  of  that  commerce  which  must 
rest,  in  a  great  measure,  on  credit;  and  that  confidence  which  man 
can  repose  in  his  fellow  man.  Their  end  is  twofold,  to  protect  and 
relieve  the  unfortunate,  and  to  punish  the  fraudulent.    The  considera- 
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tion  held  out  by  the  defendant  to  the  plaintiff  for  these  notes,  was  a 
promise  to  defeat  the  latter  purpose.  Not  only  did  he  engage  to  be 
^  inactive  and  remain  silent  where  his  duty  as  a  citizen  required  him 
to  speak  out,  but  he  promised  he  would  get  the  other  creditors  to  sign ; 
that  is,  that  he  would  deceive  them,  and  deceive  his  country  too, 
which  punishes  with  infamy,  and  the  pains  and  penalties  attached  to 
perjury,  the  debtor  who  acts  fraudulently  in  making  a  surrender  of 
his  effects.  The  defendant's  counsel  has  read  from  English  and 
American  reports  to  show  that,  in  cases  like  this,  courts  of  justice 
have  refused  to  enforce  obligations  made  in  contravention  of  the 
policy  of  their  bankrupt  laws.  They  go  the  whole  length  for  which 
the  appellant  contends.  But  we  do  not  rest  our  judgment  on  them. 
The  principles  which  repel  the  action  are  in  our  own  law.  They 
make  a  part  of  the  very  elements  of  which  society  is  formed.  An 
obligation  with  an  unlawful  cause,  says  our  Code,  can  have  no  effect. 
The  cause,  says  the  same  work,  is  illicit  when  it  is  forbidden  by  law, 
when  it  is  contrary  to  bonos  mores,  or  to  public  order,  lliat  the  cause 
or  the  obligation  on  which  this  suit  was  brought  was  such,  not  a 
doubt  exists  in  our  minds.  Civil  Code,  264,  arts.  31  and  33;  Acts  of 
the  Leg.  1817, 136,21;  SCaines,2l2;3Dumrord&East,17;9  Johns. 
Repw  295;  12  Ibid.  306;  2  Durnford  &  East,  763. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

BrownaoHy  for  the  plaintiff! 

Bakery  for  the  defendant 


Police  Jury  of  the  Parish  of  Lafayette  t^.  Beeves. 

VI,  N.  S.  221. 

If  land  be  giTeiif  on  condition  that  the  pablic  baildings  be  erected  thereon,  it  leTerts  to 

the  donor,  on  Uie  aeat  of  justice  of  the  parinh  boinff  mofed  to  another  apot 
But  the  police  jury  may  reoioTe  the  baildinga  they  erected  thereon. 

FIFTH  District 

Porter,  J.,  delirered  the  opinion  of  the  court 
In  this  case,  the  persons  nnder  whom  the  defendant  claims,  made, 
MOU9  seing  privij  a  proposition  to  the  Parish  of  Lia  Fayette  that,  if  the 
Vol.  III.— 69 
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c^mjfnissionerjs  of  tbe  Parish  ^  should  come  to  the  decision  of 
tlie  courthouse  some  where  near  the  Vermillion  Bridge,  upon  the 
land  of  the  donors,  th^y  would  each  make  a  donation  of  two  saper- 
ficial  arpenta  of  land."  Thei  commissioners  accepted  the  offer,  and 
th^  donation  was  made  hy  puhHc  act,  on  the  conditions  stated  in  the 
instrument  under  private  signature*  The  erection  of  the  public 
buildings  was  commenced  by  placing  a  jail  on  the  property  given. 

By  an  act  of  the  legislature  passed  subsequent  to  this  contract,  the 
right  of  fixing  the  seat  of  justice  was  vested  in  the  inhabitants  of  the 
Parish,  to  be  decided  by  the  majority  of  votes.  Their  decision  was 
that  it  should  be  removed  from  the  place  fixed  on  by  the  conmiia- 
siopors. 

The  petition  sQtsout  the  plaintiffs'  case  at  great  length;  states  that 
their  t^le  to  tbe  property  is  complete,  by  the  act  of  donation;  avers 
that  the  defendant  has  tajceu  forcible  and  illegal  possession  of  tbe 
premises;  prays  that,  they  may  be  quieted  in  their  tide,  and  that  if 
their  titl^  b^  not  gOQd,  they  may  b^  at  liberty  to  remove  the  jail. 

Tl^e  apswer  of  the  df^fendant  sets  up  various  objections  to  tbe 
plaiptiffs'  right  of  recQvory,  asserts  a  title  to  the  property  claimed, 
and  states,  that  the  donation  bqing  made  on  the  condition  that  the 
seat  of  justice  should  be  fixed  on  the  land  of  the  donors,  the  removal 
tQ  anotfi^r  place  ren^^ri^d  thf  donation  void  and  of  no  effect. 

The  judge  who  heard  the  cause  was.  of  opinion  and  so  decreed, 
''that  the  plaintiffs  should  be  quieted  in  their  thle  and  possession,  of 
the  lot  of  ground  claimed  by  them  and  the  edifioes  erected  thereon — 
that  the  defendant  be  enjoined  from  interfering  in  the  full  enjoyment 
of  the  same  or  the  removal  of  the  public  prison,  and  that  the  de/end- 
ant  pay  costs;  without  prejudice,  however,  to  any  claim  of  the 
defendant  to  recover  back  the  lot  according  to  the  conditions  of  the 
donation,  if  the  police  jury  should  remove  the  prison  from  the  same.*' 

We  are  of  opinion  this  decree  is  erroneous.  The  case  is  one  of 
the  utmost  simplicity. 

The  donation  being  made  on  the  condition  that  the  courthouse 
should  be  placed  on  the  land  given,  the  removal  of  the  seat  of  jus- 
tice to  another  place,  dissolved  the  contract,  and  gave  a  right  to  the 
donors,  or  their  assignee,  to  take  back  the  property  given.  Civil  Code, 
274,  art.  83. 

But  the  buildings  being  placed  there  in  good  faith,  the  Parish  had 
a  right,  either  to  have  the  materials,  or  the  price,  as  the  defendant 
may  choose.    Civil  Code,  104,  art.  12. 

The  decree,  reserving  to  the  defendant,  the  right  to  annul  the  con- 
tract by  suit,  in  case  the  jury  should  remove  the  jail,  is  founded  on 
two  errors,  one  of  fact,  and  one  of  law. 

Of  fact  y  in  supposing  the  placing  of  the  jail  there  to  have  been  the 
condition  of  the  gift,  whereas,  by  the  terms  of  the  contract,  it  was  tbe 
courthouse  that  was  to  be  fixed  on  the  land,  given.  If  the  words  of 
the  donaUon  had  even  been  public  buildings,  we  should  have  come 
tiO.thfs  same  conclusion,  for  it  is  not  to  be  supposed  that  any  man  in 
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his  senses  would  make  a  donation  for  the  purpose  of  having  a  jail 
placed  at  his  door,  though  he  might  well  be  presumed  willing  to  give 
a  part  of  his  land  that  the  rest  might  increase  in  value,  by  having 
the  seat  of  justice  fixed  at  it,  and  the  town  erected  thereon,  which 
would  necessarily  grow  around  the  r place  where  aU  the  iahabitants 
of  the  parish  were  so  often  coHipelled  to  assemble. 

Oflawy  in  deciding,  that  in  case  the  plaintiffs  should  put  in  execu- 
tion the  decree  rendered  in  their  favor,  the  defendant  should .  havB  a 
right  of  action  against  them.  Such  circuity  of  proceeding  is  imkuown 
to  our  jurispriidepce.  If  the  execution  of  the  judgment  conferred  a 
right  of  action,  it  furnished  the  best  possible  reason  why  it  should  not 
have  been  rendered.  It  is  true  our  Code  declares  that  the  dissolving 
condition  which  is  always  understood  in  synallagmatic  agreements  in 
case  of  either  party  failing  to  comply  with  his  engagement,  does  not 
dissolve  the  contract  of  right — that  the  dissolution  must  be  sued  for 
at  law.  But  where,  from  the  situation  of  the  parties  before  the  court, 
the  plaintiff  seeks  to  do  something  contrary  to  his  agreement,  the 
defendant  may  well  offer  that  agreement  as  a  defence;  though,  if  the 
former  had  done  it  without  the  aid  of  the  law,  the  latter  might  have 
been  obliged  to  sue  for  a  dissolution  of  the  contract.  It  is  doing  a 
vain  thing  for  a  tribunal  to  give  a  decree,  which,  by  its  very  lan- 
guage, is  to  be  the  foundation  of  another  suit.  It  is  sowing  the  seeds 
of  litigation  instead  of  cutting  it  down. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  jhdgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed  that  the  donations  to  the  plaintiffs 
of  the  property  mentioned  in  the  petition,  be  annulled  and  avoided, 
and  that  the  defendant  be  quieted  in  his  title  to  and  possession  of  the 
same;  and  it  is  further  ordered  and  decreed,  that,  imless  the  defendant, 
within  sixty  days  from  the  rendition  of  this  decree,  pay, to  the  plain- 
tiffs the  value  of  the  materials  of  the  buildings  erected  by  them  on. 
his  land,  they  have  liberty  to  enter  thereon  and  remove  the  same. 
It  is  further  ordered,  adjudged  and  decreed,  that  the  defendant  pay 
costs  in  the  court  of  th6  first  instance,  and  the  plaintiffs  those  of  ap- 
peal. 

Simon  9i\\A,  Bowmy  for  the  plaintifl^. 

Brownson  and  Davis^  for  the  defendant. 
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Judice's  Heirs  v.  Brent.     VI,  N.  S.  226. 

FIFTH  District 

A  case  of  facts.    The  only  point  of  law  decided  therein  is,  that  the 
plea  of  the  general  issue  is  waived  by  that  of  payment. 


Erwin  v.  Fenwick.     VI,  N.  S.  229. 

Damages  cannot  be  claimed,  on  a  contract  to  deliTcr  slaves,  till  the  party  ie  »  ^eZqft 

althoQgh  the  day  of  delivery  be  fixed  by  the  contract. 
The  putting  the  debtor  in  delay  la  ^  condition  precedent  to  recovery,  and  need  not  be 

pleaded  in  defence. 

FIFTH  District. 

Porter,  J.«  delivered  the  opinion  of  the  court 

This  action  is  brought  on  an  agreen>ent  entered  into  in  writing,  be- 
tween the  plaintiff  and  defendant,  by  which  the  latter  promised  and 
obliged  himself  to  deliver  at  the  principal  plantation  of  the  former,  in 
the  parish  of  Iberville,  twenty  slaves,  ten  of  whom  were  to  be  males, 
and  ten  females,  for  the  sum  of  10,000  dollars,  payable  in  notes  of 
the  plaintiff,  at  one  and  two  years. 

The  petition  charges,  that  the  defendant  has  failed  to  comply  with 
bis  agreement;  avers  that  the  petitioner  was  ever  ready  and  willing 
to  perform  his  part  of  it;  and  states  the  damages  at  9,000  dollars. 

The  answer  sets  up  several  grounds  of  defence,  which  do  not  re- 
quire to  be  set  forth  particularly.  The  issues  joined  between  the 
parties  were  submitted  to  a  jury  who  found  a  verdict  in  favor  of  the 
plaintiff  for  500  dollars.    The  defendant  appealed. 

It  has  been  contended  in  this  court,  as  it  was  in  that  of  the  first 
instance,  that  no  damages  were  due  to  the  plaintiff  for  the  breach  of 
the  agreement  until  the  defendant  was  in  default  (en  demeure)  by  a 
judicial  interpellation,  or  some  act  equivalent  thereto;  that  this  is  an 
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indispensable  act  on  the  part  of  the  obligee  of  a  contract  for  the  de- 
livery of  a  specific  thing,  before  any  claim  can  be  made  for  non-per- 
formance; and  that  until  it  is  done,  the  obligor  has  the  legal  right  to 
discharge  his  contract  by  a  specific  performance,  though  the  time 
should  nave  elapsed  within  which  it  was  to  be  discharged. 

With  the  exception  of  the  case  of  Bryant  v.  Cox,  which  went  off 
on  another  ground,  this  is  the  first  time  in  our  experience  that  such  a 
defence  has  been  offered,  though  the  cases  in  which  it  might  have 
been  made  frequently  presented  themselves.  It  is  one  which  cannot 
but  be  felt  to  have  but  little  relation  to  the  merits  of  tlie  case,  and 
not  likely  to  promote  its  equity.  Yet  so  clear  and  positive  is  our  legis* 
lation  on  this  subject,  that  we  have  been  compelled,  though  slowly 
and  reluctantly,  to  come  to  the  conclusion  that  it  must  prevail.  3 
N.  S.  574. 

The  doctrine  on  which  it  rests,  like  most  of  the  others  in  our  juris- 
prudence, had  its  origin  in  the  Roman  law.  In  that  system,  however, 
it  was  limited  in  such  a  manner  as  to  meet,  in  general,  the  intentions 
of  the  parties,  and  was  entirely  conformable  to  reason  and  common 
sense.  It  was  confined  to  those  cases,  where,  by  the  terms  of  the 
contract,  no  particular  time  was  fixed  for  the  performance,^  and  the 
necessity  of  calling  on  the  obligor  before  there  was,  in  the  eye  of  the 
law,  a  breach  of  his  agreement,  arose  from  the  consideration  that  it 
was  presumable  it  was  to  be  discharged  at  the  demand  of  the  obligee, 
and  not  before.  From  Rome,  this  principle  was  carried  into  France 
where  it  was  extended  to  all  agreements,  whether  a  certain  period 
was  fixed  for  dischai^ing  them  or  not.  The  utility  and  wisdom  of 
such  regulations  are  certainly  not  obvious  to  this  court.  But,  con- 
siderations of  this  kind  belong  to  that  branch  of  the  government  which 
makes  laws,  nor  that  which  expounds  them.  Our  legislature  have 
adopted,  in  its  entire  extent,  the  rules  which  are  estabUshed  in  France, 
and  we  have  no  alternative  but  to  enforce  them.  Toullier,  vol  6, 
/t&.3,  cap.  3 J  no.  241. 

This  contract  took  place  under  the  dominion  of  the  old  Code.  The 
46th  article  of  that  work,  page  268,  declares,  that  ^<  damages  are 
due  only  when  the  debtor  has  delayed  {esl  en  demeure)  to  fulfil  his 
obligation;  except,  however,  when  the  thing  which  the  debtor  had 
obliged  himself  to  give,  or  do,  could  have  been  given,  or  done,  only  at 
a  certain  time,  which  he  has  suffered  to  elapse.^' 

This  article,  if  it  stood  alone,  would  certainly  leave  it  open  for 
construction  to  say  when  the  debtor  was  in  delay  in  not  performing 
his  contract;  and  the  most  obvious  interpretation  would  be,  that-  b6 
was  so  when  the  contract  had  prescribed  a  fixed  period  for  perfor- 
mance, and  Chat  period  was  suffered  to  elapse  without  the  obligsdion 
being  fulfilled. 

But  the  law-maker  has  been  careful  io  exclude  any  such  meaning 
being  attached  to  these  expressions,  for  in  another  article  it  is  stated, 
that  <'the  debtor  is  considered  as  having  delayed  ( const  Hue  en  de^ 
fTi^tire)  the  delivery,  after  he  has  beei%  required  to  deliver,  either  by 
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summons,  or  by  any  equiyalent  act,  or  by  the  effect  of  the  agreement, 
when  it  is  stipulated,  thqit  without  the  necessity  of  any  act  but  by  the 
mere  expiration  of  the  time  fixed,  the  debtor  shall  be  in  default." 
Civil  Code,  266,  art.  39. 

If,  therefore,  damages  are  only  due  from  the  time  the  debtor  is 
placed  in  default  (en  demeure)^  and  he  be  not  in  de&ult  until  sum- 
moned or  called  on  to  perform  by  some  equivalent  act,  the  conclusion 
is  irresistible,  that  in  a  case  such  as  this,  where  he  has  not  been  so 
placed,  no  damages  can  be  recovered. 

The  laws  of  Spain  put  the  debtor  en  mora  from  the  day  the 
agreement  was  to  be  fulfilled,  without  requiring  any  act  on  the  part 
of  the  creditor.  It  occurred  to  us  that  these  provisions  might  come 
within  a  rule  we  have  often  applied  to  the  construction  of  our  Code, 
that  subsequent  laws  do  not  repeal  former  ones  by  containing  diffe- 
rent provisions  on  the  same  matter;  that  they  must  be  contrary;  that 
the  re-enacting  general  provisions  existing  in  our  former  laws,  and 
inserting  them  in  our  Code  did  not  repeal  the  exceptions  which  at- 
tended these  provisions  in  the  system  from  which  they  are  taken. 
Curia  Phillipicay  lib.  2,  cap.  7,  verbo  PagCj  no,  7. 

But  this  rule  can  not  benefit  the  plaintiff  in  the  instance  before  us, 
for  the  mode  pointed  out  by  which  the  debtor  is  placed  in  defauk,  is 
not  only  different,  but  contrary,  to  that  prescribed  by  the  laws  of 
Spain.  By  the  provisions  in  the  Code,  he  is  in  delay  by  summons  or 
some  equivalent  act;  or  by  the  effect  of  the  agreement,  when  it  is 
stipulated  that  the  mere  expiration  of  the  term  shall  put  him  in 
default.  By  the  former  law,  the  expiration  of  the  term  without  any 
act  on  the  part  of  the  creditor,  or  any  express  stipulation  in  the  agree- 
ment, put  the  debtor  en  mora.  Something  further  is,  therefore,  now 
required  to  be  done,  and  when  one  law  requires  no  act  on  the  part  of 
the  creditor  to  confer  a  right,  and  a  subsequent  one  does,  the  latter  is 
so  far  contrary  to  the  former,  that  a  compliance  with  it  is  indispen- 
sable, otherwise,  it  would  be  without  any  effect  whatever. 

It  now  remains  for  us  to  consider,  and  dispose  of  the  objections, 
which  have  been  made  to  the  exercise  of  this  defence  in  the  case 
before  us. 

1.  It  bas  been  contended,  that  the  defendant  can  not  take  advan- 
tage of  this  failure  on  the  part  of  the  plaintiff,  on  the  issues  joined 
that  it  should  have  been  specially  pleaded. 

But  the  putting  the  debtor  en  demeure  is  an  act  which  must  pre- 
cede the  recovery.  Damages,  says  the  article  already  cited  from  the 
Code,  are  only  due  after  the  debtor  is  in  default.  It  was  not,  there^ 
fore,  for  the  defendant  to  show  he  did  not  owe.  It  was  the  duty  of  the 
creditor  to  allege,  or  at  all  events  to  prove,  these  facts,  without  which, 
he  had  no  cause  of  action. 

2.  It  has  been  urged,  that,  by  the  terms  of  the  agreement,  the 
parties  bound  themselves  to  pay  all  damages  that  either  might  sus- 
tain, by  a  failure  of  the  other  to  comply  with  his  contract.  But  here 
again,  the  defendant  is  met  by  the  express  provisions  of  the  lav. 
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which  only  waives  the  necessity  of  summons,  or  other  equivalent  act, 
when  there  is  a  stipulation  that  by  the  mere  expiration  of  the  term, 
the  debtor  shall  be  in  default 

The  judge  who  tried  the  cause  in  the  court  of  the  first  instance, 
was  of  opinion,  and  so  charge^  the  jury,  that,  there  being  a  time  and 
place  fixed  by  the  contract  for  its  performance,  the  defendant  was  in 
default  without  any  act  on  the  part  of  the  creditor.  This  position  is 
as  untenable  as  those  we  have  just  noticed.  It  is  )rue  there  may 
be  contracts  in  which  the  performance,  at  a  particular  time,  is  so 
important  to  the  creditor,  and  enters  so  much  into  the  consideration, 
that  a  failure  on  the  particular  day  fixed  for  its  discharge,  will  place 
the  debtor  in  default;  and  there  may  be  others  where  performance 
after  the  day  would  be  impossible,  of  which  an  example  may  be  given, 
in  an  agreement  to  ship  goods  by  a  vessel  before  she  sailed,  and  others 
of  a  similar  nature.  The  writers  who  treat  of  this  matter,  properly 
consider  questions  of  this  kind,  as  of  fact,  rather  than  of  law.  Cum 
sii  magis  factij  quam  Juris,  In  the  case  before  us,  we  see  nothing 
which  would  authorise  us  to  say,  that  the  particular  day  was  so  essen- 
tial to  the  contract  that  the  mere  expiration  of  the  term  placed  the 
debtor  in  default  The  place  being  fixed  for  performance  ofiers  no 
reason  to  take  it  out  of  the  general  rule.  If  the  interpretation  given 
by  the  court  below  were  correct,  it  would  follow,  that  in  every  case 
where  a  particular  time  was  fixed  for  performance,  the  debtor  would 
be  en  demeure;  but  the  provision  in  our  Code^  already  referred  to, 
prohibits  such  a  construction,  by  declaring,  that  the  expiration  of  the 
term  shall  not  put  the  debtor  in  default,  unless  the  agreement  con* 
tains  a  stipulation  to  that  efiect  Code,  269,  39;  PailUiie  on  art 
1 146  of  Nap.  Code;  Pothier  on  Ob.  162, 146;  Touliier,  Droit  Civil 
Francois^  vol.  6,  lib,  3,  cap,  3,  no,  250. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fufr- 
ther  ordered,  adjudged  and  decreed,  that  there  be  judgment  against 
the  plaintiff  as  in  case  of  nonsuit,  with  costs  in  both  courts. 

Boweny  for  the  plaintiff. 

Siniony  Brownson  and  Baker,  for  the  defendants. 


8£4  SUPREME  COURT. 


Abat  V.  Segura.     VI,  N.  S.  237. 

FIFTH  District. 

The  issne/ruud  vel  non  is  peculiarly  of  the  cognisance  of  the  jury. 


Ponsony  v.  DebaiUon  et  al    VI,  N.  S.  238. 

In  m  Nit  on  fcttaohaent  bond,  the  plaiatiff  ennot  givo  efideoDoe  of  the  detenonlioB  of 
the  property,  without  haTiiif  alleged  it 

The  declarations  of  a  party  when  they  make  a  part  of  the  Tt9  gttUrn^  are  evtdenoe. 

.When  auit  it  brought  on  an  attachment  bond,  it  it  the  duty  of  the  oUif  oe  to  aUege  end 
prove  the  damage  he  haa  sustained  by  a  breach  of  the  condition. 

When  the  plaintiff  claims  damages  beyond  tho  penalty  in  the  bond,  and  alleges  the 
attachment  was  commenced  with  a  view  to  harats  and  oppress  him,  the  defendant 
may  give  in  evidence  acts  of  the  plaintiff  which  induced  a  belief  he  was  about  to 
remove  the  property.  And  in  every  case  the  obligee  in  the  bond  may  prove  tbes^ 
facls,  whifih  produced  the  belief  (hat  the  defendant  in  attachment  was  about  to  leave 
the  state. 

What  others  said  at  the  time,  of  his  intention  to  remove,  may  bo  given  in  evidence. 

FIFTH  District. 

P0RTER9  J.y  delivered  the  opinion  of  the  court 

This  action  is  brought  on  a  bond  given  by  the  defendants,  to  the 
petitioner  on  their  suing  out  a  writ  of  attachment  against  him.  Hie 
case  was  dismissed,  it  not  being  one,  of  which  the  court  before  whom 
it  was  brought,  had  jurisdiction.  The  petition  sets  out  the  bond  and 
the  condition,  and  assigns  several  breaches  or  causes  of  damage,  by 
which,  it  is  averred,  the  plaintiff  has  sustained  injury  to  the  amount 
of  2500  dollars,  the  sum  for  which  the  obligation  was  given. 

After  setting  out  these  breaches  the  petition  goes  on  to  state,  as 
another  breach  of  the  condition  of  the  bond,  <<  that  the  writ  of  at- 
tachment, aforesaid,  issued  out  in  manner  and  form  aforesaid,  by  the 
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said  Jean  Marie  Debaillon,  as  aforesaid,  was  illegally  and  wrongfully 
sued  out,  with  the  intention  of  harassing,  oppressing  and  injuring 
your  petitioner;  by  reason  of  all  which  premises  alleged,  the  peti- 
tioner has  sustained  damage  to  the  amount  of  5000  dollars;  that  by 
reason  of  the  breaches  aforesaid,  alleged,  and  others  that  will  be  al- 
leged, if  required  by  the  court,  the  said  writing,  obligatory,  has  become 
forfeited,  and  thereby  an  action  has  accrued  to  your  petitioner,  to 
demand  and  have  from  the  said  Jean  Marie  Debaillon  and  Charles 
Garrigues  Flaujac,  Jr.  his  security,  the  said  sum  of  2500  dollars,  the 
amount  of  said  writing  obligatory,  and  to  have  and  demand  from  the 
said  Jean  Marie  Debaillon,  the  aforesaid  sum  of  5000  dollars.'^ 

The  petition  avers  further,  that  the  defendants,  though  often  re- 
quested, had  refused  to  pay  the  amount  of  the  bond  so  forfeited;  and 
that. Debaillon  had  refused  to  pay  the  5000  dollars  damage  though 
often  required  so  to  do.  It  concludes  with  a  prayer  for  judgment 
against  them  both,  as  parties  to  the  writing,  and  against  one  of  them, 
Debaillon,  for  the  sum  of  5000  dollars  damages. 

To  this  petition,  the  defendants  pleaded  the  general  issue,  and  fiir* 
tber  averred,  that  the  court  where  the  suit  had  been  instituted,  did 
possess  jurisdiction  of  the  case,  that  the  plaintiff's  attorney  had  admit- 
ted it  in  his  answer,  and  that  if  it  did  not,  the  error  was  common  to 
all  the  parties  in  the  suit.  That  the  plaintiff  was  intending  to  defraud 
minors  to  whom  he  had  been  tutor,  and  the  suit  had  been  instituted, 
against  him  by  attachment,  to  defeat  that  purpose. 

On  theto  issues  the  parties  went  to  trial  in  the  court  below,  and  a 
jury  gave  a  verdict  for  the  plaintiff  in  the  sum  of  1000  dollars.  A 
motion  was  made  for  anew  trial,  and  overruled;  and  judgment  being 
rendered  in  conformity,  the  defendants  appealed. 
r  There  are  ten  bills  of  exceptions  on  the  record;  the  first  three 
were  taken  by  the  plaintiff,  and  an  attentive  consideration  of  them 
has  satisfied  us  the  judge  below  did  not  err  in  the  opinions  to  which 
these  exceptions  are  taken. 

From  the  first  bill  of  exceptions  taken  on  the  part  of  the  defei^d- 
ants,  it  appears,  the  plaintiff  offered  in  evidence,  witnesses  for  the 
purpose  of  proving  the  situation  of  the  real  property  and  buildings 
at  their  seizure  (under  the  writ  of  attachment)  and  their  situation  at 
the  time  they  were  restored  to  the  plaintiffs,  to  which  evidence,  the 
defendants,  by  their  counsel,  objected,  on  the  ground  that  no  damages 
had  been  claimed  in  the  petition  for  any  negligence  or  misconduct 
with  regard  to  the  real  property  and  buildings  whilst  under  seizure, 
nor  for  any  deterioration  of  such  property."  The  court,  however, 
was  of  opinion  the  evidence  was  admissible. 

In  support  of  this  opinon,  it  has  been  first  contended,  that  the  plain- 
tiff was  not  under  any  necessity  of  setting  out  the  breaches;  that  the 
matter  should  have  come  by  way  of  defence  from  the  defendants.  A 
reference  to  the  terms  of  the  bond,  and  a  slight  consideration  of  the 
nature  of  the  case,  completely  answers  this  idea.  The  bond  being 
for  the  payment  of  such  damages,  as  the  obligee  may  sustain,  and 


e96  SUPREME  OOtTRT. 

(Paommyv,  DebiMkn  «t'«i] 

the  penal  sum  mentioned  in  it  being  merely  toxsover  and  secnre  these 
tiamages,  it  necessarily  follows,  the  plaintiff  must  allege  and  prove 
what  injury  he  has  suffered.  There  is  no  other  mode  in  which  the 
investigation  into  the  right  could  be  carried  on  without  violating  first 
principles.  Let  us  suppose  the  case,  where  a  breach  of  the  bond  oc- 
casioned no  injury  to  the  plaintiff.  The  defendant  could  not  be  re- 
quired to  prove  that  no  damage  had  been  sustained,  for  that  would 
be  to  prove  a  negative.  In  the  other  hypothesis,  that  damages  had 
been  suffered;  it  is  surely  not  the  duty  of  the  person  who  inflicts 
them  to  allege  and  prove  their  nature  and  amount.  By  the  common 
law  of  England,  at  one  period  of  their  jurisprudence,  it  was  a  conse^ 
quence  of  its  technicalities,  that,  in  bonds  of  this  kind,  the  obligee 
could,  at  law,  recover  the  amount  of  the  penalty,  and  the  obligor 
-was  driven  into  ^equity  for  relief.  But  by  a  statute  passed  in  that 
country  in  the  reign  of  William  III,  the  plaintiff  was^bliged  to  assign 
breaches,  and  prove  them.  In  our  system  no  such  rules  have  ever 
had  existence,  and  if  they  ever  had,  good  sense  would  have  long 
4since  exploded  them. 

The  plaintiff  in  this  case,  with  great  propriety,  did  allege  in  his  pe- 
tition, the  several  causes  why  the  non-compliance  of  the  defendants 
with  the  condition  of  their  bond  had  occasioned  him  damage;  but 
Ve  look  into  them  in  vain  for  that  fact,  which  the  court,  notwithstand- 
ing the  opposition  of  the  defendants,  permitted  him  to  prove,  in  rela- 
tion to  the  real  property.  The  only  thing  that  we  find  respecting  it, 
is  the  averment  that  it  was  seized;  and  this  is  all  the  defendants 
could  be  expected  to  come  prepared  to  meet  Proof  that  it  was 
damaged  and  deteriorated  in  value,  was,  therefore,  giving  evidence 
of  an  injury  not  alleged,  and  was  a  violation  of  the  rule  that  thfe 
allegata  and  probata  must  correspond. 

The  second  bill  of  exceptions  was  taken  to  a  refusal  of  the  jtidg^ 
to  admit  certain  acts  offered  in  evidence,  to  show,  the  plaintiff  had, 
previous  to  leaving  the  state,  made  several  fraudulent  conveyances 
of  his  property;  that  the  security  given  by  him  had  become  insolvent; 
and  that  efforts  had  been  made  by  him  to  remove  his  property  out 
of  the  Parish  of  St.  Landry,  and,  subsequently  beyond  the  jurisdic- 
tion of  the  court  This  testimony  was  objected  to  on  the  ground  that 
these  facts  made  no  part  of  the  allegations  contained  iu  the  petition 
filed  in  the  suit  in  which  the  attachment  issued,  and  ^ere  not  admis- 
sible in  mitigation  of  damages. 

This  objection  has  been  very  ingeniously  argued  in  this  court,  but 
we  are  unable  to  yield  our  assent  to  it  If,  as  the  ai^iment  assumed, 
the  petition  had  been  confined  to  an  allegation  of  the  actual  injury 
sustained  by  the  property  of  the  plaintiff,  from  the  defendants' breach 
of  the  condition  of  the  bond,  then,  perhaps,  the  position  taken  would 
be  tenable.  For  as  the  obligors,  by  the  terms  of  the  obligation, 
bound  themselves  to  do  a  certain  act,  or  pay  damages  for  the  non- 
performance, no  matter  what  might  be  their  motives  for  making  such 
:an  agreement,  they  must  abide  by  the  contract  they  voIuntarSy 
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entered  iato.  But  the  petition  does  not  stop,  with  an  allegation  of 
injury  for  the  breach  of  the  bond.  It  allegeQ^  that  the  principqil  in  it* 
sued  out. the  writ  of  attachment  with.a  view  to  liarass,  oppress  a^idi 
injure  the  .plaintiff;  anci  that^  by  reason  thereof,  d2LmagQS  beyond: 
those  mentioned  in  the  penahy  had  been,  sustained,  When^  there- 
fore, a  legal  process  is  alleged  to  have  been  taken  out  from  bad 
motives,  to  enhance  the  damages,  we  are  clear  the  defendant  baa  ai 
right  to  rebut  this  charge,  by  showing  they  were  good. 

The  third  bill. of  exceptions  requires  no  particular  notice;  we  think, 
the.  judge  did  not  e^rr  in  the  opinion  given  by  him.    The  declaratiosns 
of  plaintifT  nxade  a  part  of  the  res  gesla  aiKl  were  properly  admi^d* 
to  go  to  the  jury. 

The  opinion  given  by  the  judge,  in  relation  to  the  matter  which, 
forms  the  fourth  bill  of.exceptions,  is,  in  our  opinion^  erroneous,  on  th&t 
principle  already  laid  down  in  relation  to  the  second.    The  plaintiff,: 
with  a  view  to  show  the  injury  su&recl  by  hint),  in  consequence  of 
the  seizure  of  hi^  property,  gave  evidence  he  wa^  obliged  to  seek: 
refuge  in  the  houses  of  his  friends.    T'he  defendant  offered  to  prove« 
that  his  motives  for  going  there  were  independent  of  any  cause 
arising  out  of  the  attaclimeut.    This,  was  refused;  and  why,  we  can- 
not conjecture.     If  it  was  competent  for  the  plaintiff  to  prove  the 
fact,  and  under  the  pleadings  we  have  no  doubt  it  was,  it  was  surely 
open  for  the  defendant  to  show  why  that  fact  occurred.     If  it  had  a 
tendency  to  increase  the  damages  the  plaintiff  claimed,  the  defendant 
had  a  right  to  mitigate  those  damages,  by  showing  it  to  be  uncon-  ' 
nected  with  the  injury  for  which  suit  was  brought 

The  point  of  law  involved  in  the  fifth  bill  of  exceptions,  was,  in 
our  opinion,  correctly  decided  by  the  judge  a  quo. 

The  defendant  offered  to  prove  that  soon  after  the  plaintiff's  depar- 
ture for  France,  a  witness  called  n,t  the  house  where  he  had  lived, 
and  was  informed  by  a  member  of  his  family,  that  she  did  not  know 
where  he  was  gone;  and  that  the  witness  communicated  this  fact  to 
the  defendant  Debaillon.  The  plaintiff  objected  to  this  proof,  be- 
cauae  it  was  hearsay,  and  that  the  member  of  the  family  ought  to  be 
produced.  The  judge  being  of  the  same  opinion,  his  decision,  reject- 
ing the  testimony,  forms  the  ground  of  the  sixth  bill  of  exceptions.  . 

Our  attachment  law  requires  the  plaintiff  to  swear  to  his  belief  of 
facts  in  relation  to  the  defendant,  which  must  be  ascertained,  by 
inquiries  into  all  the  circumstances  of  his  departure — his  declarations 
to  others — and  by  common  report.  When  the  correctness  of  the 
plaintiff's  proceedings  subsequently  became  a  subject  of  investigation, 
he  had  a  right  to  give  in  evidence  all  these  circumstances;  and  all 
the  declarations,  either  of  the  defendant  or  -others,  from  which  the 
belief  was  formed,  in  relation  to  the  removal  contemplated,  or  effected 
by  his  debtor,  and  the  motives  of  that  removal.  The  testimony, 
therefore,  offered  in  this  case,  should  have  been  admitted.  The  objec- 
tion is,  that  the  woman  is  the  best  witness  and  should  have  been 
called;  but  we  think  differently.    If  the  evidence  offered  bad  been 
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in  relation  to  any  fact  within  that  woman's  knowledge,  she  certainly 
onght  to  have  been  produced,  and  what  she  said  respecting  it  would 
not  be  the  best  evidence.  But  whether  she  told  the  truth  or  not, 
that  which  she  stated  was  a  circumstance,  with  others,  to  go  to  the 
jury,  to  show  under  what  impressions  the  plaintiff  acted:  and  of  her 
declarations  those  who  heard  her,  were  as  good  witnesses  as  she 
could  be. 

The  seventh  bill  of  exceptions  has  been  abandoned  before  this  court: 
the  opinion  stated  in  it,  to  be  given  by  the  judge,  was  clearly  correct. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  cause  be  remanded  for  a 
new  trial,  with  directions  to  the  judge  a  quo  not  to  admit  testimony 
of  the  injury  done  to  the  real  property;  and  not  to  reject  evidence 
such  as  that  stated  to  have  been  offered  by  the  defendants  in  the  second, 
fourth  and  sixth  bills  of  exceptions  taken  by  them,  on  the  trial  of 
this  cause.  And  it  is  further  ordered,  adjudged  and  decreed,  that  the 
appellee  pay  the  costs  t)f  this  appeal. 

Simon  and  Garland^  for  the  plaintiffs. 

Lesassier  and  Browmon,  for  the  defendants. 


Howe's  Heirs  v.  Brent     VI,  N.  S.  248. 

FIFTH  District 

Claims  for  the  professional  services  of  an  attorney  are  barred  by 
the  lapse  of  three  years  since  the  services  were  rendered.  See  Morse 
V.  Brand,  2  N,  &  515. 
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M'Micken  v.  Brent.     YI,  N.  S.  5249. 

FIFTH  Dirtrict. 

The  general  issue  is  waived  by  the  plea  of  payment. 


De  Lahoussaie  v.  Judice.     YI,  N.  S.  351. 

A  judgment  does  not  give  to  the  plaintiff  the  plea  of  ret  judieaia,  aa  to  a  claim  of  th* 
defendant  againat  the  plaintiff,  existing  before  the  judgment,  when  the  claim  wia  not 
pleaded  in  ooropenaation. 

Every  act,  in  which  the  word  donation  ia  used,  ia  not  peoeaakrily  a  donatioo. 

COURT  of  Probates  of  St  Martin's. 

Mathbws,  J.,  delivered  the  opinion  of  the  court 

The  object  of  the  present  action  is  to  recover  sums  of  money,  which 
the  plaintiff  claims  as  a  creditor  of  the  succession  of  her  late  husband. 
The  petition  contains  an  allegation,  that  a  certain  instrument,  made 
by  the  plaintiff,  under  private  signature,  and  purporting  to  be  a  dona- 
tion of  901  dollars,  is  alisolntely  void  in  law,  &c* 

The  judge  of  the  conrt  below,  after  liquidation  of  the  accounts  of 
the  parties  to  the  suit,  rendered  judgment  in  favor  of  the  plaintiff  fof 
552  dollars,  from  which  thn  defendant  appealed. 

The  pleadings  and  evidence  of  the  cause  show,  that  a  suit  had 
existed  in  the  district  court,  commenced  by  the  present  defendant, 
against  the  plaintiff,  which  was  prosecuted  to  final  judgment;  in 
which,  the  counsel  for  the  defendant  in  this  action  insists,  that  all  the 
matters  now  in  dispute,  were  finally  settled;  the  ground  on  which  they 
rely  for  this  plea  o[  res  Judicata  is,  that,  the  cause  of  action  now  set 
forth  existed  at  the  time  of  the  former  suit  It  does  not  appear  that 
they  were  pleaded  in  compensation  or  in  any  other  manner;  the  • 
defendant  in  the  former  suit  might  have  thus  pleaded,  and  had  he 
done  80,  the  judgment  pronounced  by  the  district  court,  would  pro- 
VoL.  III.— 70 
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babl7  have  precluded  the  present  pursuit.  But  as  they  were  not 
taken  into  consideration  in  that  judgment,  it  creates  no  bar  to  this 
demand. 

The  nullity  of  the  act,  purporting  to  be  a  donation  to  the  pupil  and 
daughter  of  the  appellant,  is  strenuously  contended  for;  and  in  sup- 
port of  his  positions,  the  counsel  refers  us  confidently,  to  the  text  of 
the  law  on  the  subject  of  donations,  and  several  commentators. 
These  authorities,  it  is  believed,  would  maintain  the  plaintiff  in  his 
pretensions,  were  the  instrument  to  be  considered  absolutely  as  a 
donation:  although  the  word  donation  is  used  in  the  act,  yet  taken 
according  to  the  evident  intentions  of  the  party,  as  reciprocally 
expressed  by  the  whole  context  of  the  instrumeot,  we  are  of  Qpinion 
that  it  evidences  a  compromise  of  diflSculties,  and  mutual  releases. 
The  judge  a  quo,  in  deciding  the  cause,  properly  recognised  the  valid- 
ity of  this  act 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Simony  for  the  plaintiff. 

Bakery  for  the  defendant 


Le  Blanc  et  al.  v.  Viator  et  al.    YI,  N.  S,  253. 

Vacant  lands  do  not  pass  generally  without  i  written  grant 

Bnt  to  this  there  are  exceptions. 

In  an  action  of  trespass  for  catting  timber,  the  measore  of  damages  is  the  Taloe  of  the 

timber  destroyed  considering  its  distance  from  other  timber. 
Parol  evidence  cannot  be  received  of  an  alleged  practice  of  Spanish  sorreyors,  to  exclude 

swamps  in  surveying  land  granted  in  the  Attakapas. 
The  doctrine  of  the  case  of  Gonzalez  e.  Sanchez  and  Wife,  11  MaFfin,  307,  re-aiSrmed: 

that  a  Spanuh  emigrant  placed  by  government  on  the  Bayoa  Lafbnrche  needed  not  to 

produce  a  grant  to  establish  the  title  to  his  land. 

FIFTH  District.   . 

Martin,  J.,  delivered  the  opinion  of  the  court. 
This  is  an  action  of  trespass  for  cutting  timber  in  the  cypress 
swamp  of  the  plaintiffs. 
The  defendants  pleaded  the  general  issue,  and  that  they  are  pro- 
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prietors  and  reside  on  large  tracts  of  land  granted  more  than  thirty 
years  ago,  by  the  Spanish  government,  to  Francis  Legura,  and  other 
emigrants  from  Spain  to  Louisiana,  to  whom  the  said  cypress  swamp 
was  granted  in  common — and  the  defendants  as  heirs  or  vendors  of 
the  said  emigrants,  are  entitled  to  cut  and  carry  away  cypress  trees  in 
said  swamp,  for  the  use  of  their  respective  plantations — they  pleaded 
the  prescripts  of  thirty,  twenty  and  ten  years. 

There  was  a  verdict,  and  judgment  against  them,  and  they 
appealed. 

Our  attention  has  been  called  to  several  bills  of  exception. 

1.  The  first  is  to  the  opinion  of  the  court,  refusing  to  permit  parol 
evidence  to  be  given,  that  the  locus  in  quo  was  assigned  to  the  Spa- 
nish emigrants  to  Nova  Iberia,  by  the  commandants,  and  agents  of 
the  king  of  Spain,  to  afford  them  building  timber— except  to  prove 
possession  in  support  of  the  plea  of  prescription. 

2.  The  next  was  to  the  charge  of  the  court,  that  if  the  jury  allowed 
damages,  they  should  confine  themselves  to  trespasses  committed 
after  notice  of  the  plaintiff's  title  and  before  the  inception  of  the  suit, 
taking  into  consideration  the  defendants'  good  faith,  and  if  the  jury 
believed  the  defendants  had  trespassed  after  notice,  the  measure  of 
damages  should  be  the  real  value  of  the  timber  destroyed,  consider- 
ing the  plaintiff's  situation. 

3.  Another  was  to  the  rejection  of  Johnson,  the  surveyor  appointed 
by  the  court,  who  was  offered  as  a  witness  to  prove  that  part  of  the 
survey,  by  him  returned,  was  accurately  taken  from  the  field  notes 
of  another  survey  made  by  him,  in  1814,  under  the  authority  of  the 
United  States. 

4.  Another  was  to  the  admission  of  the  same  person  to  prove, 
that  the  survey  returned  to  this  court,  was  returned  by  him,  to  the 
office  of  the  principal  deputy  surveyor,  and  approved  by  the  latter. 

5.  A  fifth  was  to  the  rejection  of  parol  evidence,  that  during  the 
latter  part  of  the  Spanish  government  in  Louisiana,  no  grant  of  cy- 
press land  was  made  in  the  Attakapas,by  the  govenor  and  comman- 
dants; that  surveyors,  in  laying  out  new  grants,  stopped  at  cypress 
swamps  in  running  back,  and  the  general  understandmg  among  the 
officers  of  the  king  and  his  other  subjects,  was,  that  the  cypress  tim- 
ber not  theretofore  purchased,  was  reserved  to  the  people  of  Attaka- 
pas,  in  common. 

6.  Another  was  to  the  permission  given  by  the  court  to  the  plain- 
tiff ^s  counsel,  to  ask  one  of  these  witnesses,  <<  What  was,  in  his  opin- 
ion, the  diminution  in  value  of  the  property  in  dispute?"  considering 
its  situation  and  remoteness,  from  other  tiinber,  in  consequence  of 
the  waste  committed  by  the  defendants. 

7.  The  last  was  to  the  refusal  to  admit  in  evidence,  a  book,  in 
'W'hich  were  entries  of  supplies,  by  the  Spanish  government,  to  Jerome 
Ganido  ,a  Spanish  emigrant 

I.  It  is  true,  as  a  general  principle,  that  patent  lands  do  not  pass 
^thout  a  written  grant,  but  to  this  there  are  exceptions. 
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In'the  case  of  Gonzalez  v.  Sanchez  and  Wire,  we  held  that  a  Spanish 
emigrant,  placed  by  government  on  the  Bayou  La  Fourche,  needed 
not  to  produce  a  grant  to  establish  his  title  to  the  land  on  which  he 
bad  been  located,  and  it  is  sufficient  that  he  should  establish  by  parol 
testimony,  that  the  king's  officers  had  placed  him  thereon,  and  design 
nated  the  metes  and  bounds  of  his  land;  and  we  stated  the  ground  of 
this  opinion,  1 1  MartiUj  207.  We  see  no  reason  to  be  dissatisfied 
with  it.  If  after  locating  120  settlers,  of  Nova  Iberia,  the  officers  of 
Spain  assigned  a  neighboring  swamp  in  the  neighborhood,  as  a  place 
the  lumber  of  which  they  were  to  enjoy  in  common,  we  are  unable 
to  say  that  this  assignment  to  all  cannot  be  proved  by  parol,  while 
the  assignment  of  a  tract  to  each  individual  may.  We  think  the 
court  erred  in  the  opinion  to  which  the  first  bill  of  exception  was 
taken. 

II.  It  does  notappear  to  us  that  the  defendants  were  injured  by  the 
charge  of  the  court;  the  measure  of  the  plaintifi^s  damages,  if  any 
were  done,  was  certainly  the  actual  value  of  the  timber,  considering 
its  distance  from  other  timber. 

III,  and  IV.  The  surveyor  having  made  his  return,  and  filed  his  plot, 
it  was  utmecessary  to  ask  him  any  question  as  to  the  manner  in 
which  it  had  been  effected;  and  it  could  derive  no  additional  validity 
from  its  conformity  to  another  plan,  filed  in  the  office  of  the  deputy 
attorney-general  of  the  United  Stales,  and  approved  by  that  officer. 

v.  Parol  evidence  was  properly  rejected  of  the  alleged  practice  of 
Spanish  surveyors,  in  excluding  swamps,  in  surveying  lands  granted 
in  the  Attakapas. 

VI.  The  district  court  did  not,  in  our  opinion,  err  in  allowing  the 
plaintiffs  to  ask  a  witness,  what  was  the  dimumiion  in  value  of  the 
locua  in  quoj  (by  the  waste  committed  on  it),  considering  the  distance 
of  other  timber. — For  the  solution  of  this  question  was  necessary  to  a 
just  assessment  of  damages,  according  to  the  rule  we  have  laid  down 
in  considering  the  second  bill  of  exception. 

VII.  The  book  of  Jerome  Ganido,  between  whom  and  either  of 
the  parties,  there  appears  no  connection, cannot  be  evidence  for  the 
defendants.  The  circumstance  of  his  having  been  an  emigrant  like 
them,  and  having  received  supplies  frem  the  royal  stores,  are  of  no 
use  in  deciding  the  present  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  the  verdict 
set  aside,  and  the  case  remanded  to  the  district  judge,  directed  to  allow 
parol  evidence  of  the  assignment  of  the /octf^  m  ^cio,  as  a  common 
to  the  settlers — and  that  the  plaintiffs  and  appellees  pay  costs  in 
court. 

Simon  and  Brownson^  for  the  plaintiffs. 

Baker  and  Bowen^  for  the  defendants. 
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Broussard  r.  Declouet.     YI,  N.  S.  259. 

FIFTH  District. 

A  bailment  of  cotton  to  be  ginned  is  for  the  mutual  benefit  of  the 
parties,  and  the  bailee  is  bound  to  use  that  care  which  prudent  men 
bestow  on  their  own  concerns,  and  defendant,  bailee  in  this  case,  shows 
this  care  by  proving  that  the  loss  of  plaintiff's  cotton  was  the  result  of 
an  accident  which  he  could  not  prevent  by  the  care,  prudence  and 
foresight  which  prudent  men  use  in  their  own  concerns. 


Griffith  V.  Towles.     VI,  N.  S.  261. 

FIFTH  District. 

The  assignment  of  a  judgment  obtained  in  Mississippi,  written  on 
the  back  of  a  record  of  the  judgment,  decided,  to  be  an  act  under 
private  signature,  and  requiring  to  be  proved  before  it  could  be  intro- 
duced in  evidence. 


70^ 
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Ma^'s  Heii:s  v.  Pierre  et  af.    YI,  N.  S.  S63. 

It  is  a  fttal  objectioo  to  a  will  offered  as  an  aathentic  iraneapatiTe  one,  that  no  meotioB 

is  made  of  ita  having  been  written  bj  the  notary. 
On  tlie  allowance  of  the  variooaobjeetiona,  the  coart  will  not  reeerve  to  the  faitj  oftrin^ 

k,  the  faculty  ofproaentiny  k  aa  a  noneopative  will  by  firifale  aaC 

FIFTH  District 

Porter,  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  by  the  legal  heirs  of  one  Magdelaine  Masse,  f. 
w.  Cy  claiming  from  legatees  under  an  alleged  will  of  the  deceased, 
certain  property  in  their  possession.  Their  right  to  it  depends  en- 
tirely on  the  validity  of  a  testament  made  by  public  act 

Various  objections  have  been  made  to  the  legality  of  this  instru- 
ment, none  of  which  we  deem  necessary  to  notice,  except  that  which 
relates  to  the  want  of  mention  that  it  was  written  by  the  notary. 
This  we  consider  a  fatal  defect.  The  92d  art  of  the  Old  Code,  page 
228,  requires,  for  the  validity  of  a  nuncupative  will,  by  public  act, 
that  it  must  be  signed  by  the  jtestaXor  and  writtevi  by  the  notary  as  it 
is  dictated,  and  that  express  mention  must  be  made  that  it  was  so 
signed  and  written.  There  is  no  such  statement  ip  the  will  before 
us,  and  the  want  of  this  formality  is  declared,  by  another  article  of 
the  Code,  to  be  cause  of  nullity.  Merlin  Repertoire^  verba  Testa- 
mcntj  673,  680;  Toullier^  Droit  Civil  Francais,  vol.  5,  /.  3,  Ub, 
2,  cap.  5,  art.  417,  425;  Civil  Code,  232,  art.  108. 

The  defendants  have  prayed  us  to  reserve  them  the  rights  to  show 
hereafter,  in  another  suit,  that  this  will  was  good  as  a  nuncupative 
testament,  by  private  act;  but  this  request  cannot  be  granted.  It 
was  set  up  by  them  as  their  title,  and  if  it  was  good  in  any  shape,  it 
was  their  duty  to  establish  it  A  bill  of  exceptions  taken  on  the  trial, 
shows  the  plaintiff  expressly  contested  it  on  the  ground  that  we  are 
now  called  to  reserve  for  further  litigation.  The  judgment  below  is 
sufficiently  favorable  to  the  defendants  in  allowing  them  to  contest, 
hereafter,  with  the  plaintiffs,  the  validity  of  the  will,  in  case  it  is 
brought  in  question  in  relation  to  the  other  property  left  by  the  tes- 
tatrix. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  jodgment 
of  the  district  court  be  affirmed,  with  costs. 

Davis  and  Bowenj  for  the  plaintiffs. 

Brownson  and  Simon,  for  the  defendants. 


b  ^ 
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Holstein  v.  Henderson.     VI,  N.  S.  271. 

The  aathority  to  give  more  neoesnrily  includes  that  of  giTiog  leaa* 

The  inferior  ooort  most  carry  into  efiect  the  decree  of  the  Supreme  Govt,  pa  the  form^ 

understands  it 
Bat  the  latter  may  interfere  if  its  decree  be  misunderstood. 

SIXTH  District. 

• 

PoBTEBy  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  states  that  she  is  the  owner  and  proprietor  of  a  cer* 
tain  tract  of  land  lying  in  the  Parish  of  Rapides,  on  the  bayou  Cotil^, 
containing  ten  arpents  front,  with  the  ordinary  depth  of  forty.  That 
heretofore,  she  instituted  a  suit  against  the  defendant,  in  which  f he 
recovered  fifty-seven  arpents  of  land  by  the  decree  of  the  Supreme 
Court,  that  quantity  being  supposed  to  be  contained  within  the  line9 
by  which  her  title  was  Umitea,  when,  in  fact,  and  in  truth,  there  i3 
contained,  within  sai(}  lines,  the  quantity  of  ninety-eeven  arpents  and 
a  fraction,  actual  survey,  and  for  which  surplus,  above  th^  quantity 
adjudicated  to  her,  she  is  entitled  to  recover. 

The  defendant  pleads  res  JudicaiOj  a  better  title  to  t^e  premises, 
and  lastly,  that  the  Supreme  Court,  through  error  of  computation, 
decreed  to  the  plaintiff  a  larger  quantity  than  she  ought  to  have  had. 

The  nature  of  the  titles  under  which  the  parties  claim,  the  situation 
of  the  land  which  was  then,  and  is  now,  in  dispute;  the  respective  digr 
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hity  of  their  titles,  and  the  reasons  why  the  court  considered  that  of 
the  defendants  of  a  higher  degree  than  the  plaintiff's,  are  fully  stated 
in  the  opinion  pronounced  when  the  case,  to  which  this  is  in  every 
respect  similar,  was  before  the  court  It  is  reported,  12  Mcartin^ 
319. 

This  action,  as  the  recital  of  the  principal  averments  in  the  peti- 
tion has  already  shown,  is  brought  on  the  idea  that  the  lines  to  which 
the  plaintiff  was  limited  by  the  decree  of  this  coiurt,  contain  ninety- 
seven  arpents  and  a  fraction,  when,  through  error,  only  57  67-100 
were  adjudged  to  her. 

The  court  have  examined,  with  particular  care^  the  judgment  ren- 
dered by  them  in  the  former  suit,  and  they  are  unable  to  find  the 
slightest  foundation  on  which  this  pretension  can  rest 

From  what  was  then  stated,  it  appears  that  the  contest  between 
the  parties  related  to  a  narrow  strip  of  land  lying  on  the  bayou 
Cotile,  containing,  according  to  the  evidence  then  before  the  court, 
379  73-100  arpents. 

The  court  then  said,  ^  if  it  should  turn  out  in  the  investigation,  that 
the  titles  of  plaintiff  and  defendant  call  for  the  same  land,  it  is  oar 
opinion  that  the  plaintiff  cannot  recover,  for  they  are  not  merely 
equal  in  dignity;  that  of  the  defendant  is  superior." 

With  the  opinion  of  the  higher  dignity  of  the  defendant's  claim,  it 
is  obvious  that  the  plaintiff  must  totally  have  failed  in  that  action,  if 
the  whole  of  the  title  of  the  former  could  have  been  legally  located 
on  the  tract  in  dispute.  But  from  the  calls  of  that  title,  the  court 
thought,  and  we  still  think  correctly,  that  only  one  half  of  it  could  be 
satisfied  on  that  side  of  the  bayou,  and  this  half  not  amounting  to  the 
whole  of  the  superficies,  on  which  both  claimed  to  locate  their  claims, 
it  followed  that  the  balance  belonged  to  the  plaintiff. 

This  was  not  only  the  necessary  result  of  considering  the  defen- 
dant's title  as  the  best,  but  it  was  almost  the  express  language  of  tb^ 
court;  after  stating  its  superiority,  and  defining  its  location,  we  pro- 
ceeded to  observe,  ^  under  this  view  of  the  rights  of  the  defendant, 
there  will  remain  within  the  limits  of  the  tract  of  land  already  men- 
tioned, 57  67-100  arpents  of  land  to  which,  we  conceive  the  plaintiff 
has  exhibited  title." 

If,  therefore,  in  any  other  part  of  the  opinion,  the  court  had  been 
so  unfortunate  in  the  language  adopted  by  it,  as  to  have  given  limits 
to  the  plaintiff  to  claim  more  than*  the  remainder  which  might  exist 
within  the  limits  already  stated,  those  expressions  would  have  been 
contradicted  by  the  declaration  of  the  higher  dignity  of  the  defend- 
ants' claim,  by  the  expression  of  our  opinion  that  it  was  to  be  first 
satisfied;  that  the  plaintiff  was  only  entitled  to  the  residue;  and  lastly, 
by  the  decree  itself,  confining  the  plaintiff  to  that  precise  quantity, 
which  had  been  already  stated,  remained,  after  the  defendant's  title 
was  satisfied. 

But  not  one  word  can  wci  find,  either  in  the  opinion  of  the  court, 
or  in  the  decree  rendered,  which  gives  lines  to  the  plaintiff's  title 
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which  would  include  a  greater  quantity  than  that  specified  by  the 
court.  The  opinion  says  nothing  of  it;  the  decree  is  in  these  termSy 
^that  the  plaintiff  do  recover  of  the  defendant,  57  67-100  arpents  of 
the  land  claimed  in  his  petition,  to  be  taken  from  the  upper  side  of 
the  tract  of  279  73-100  arpents  represented  on  the  plot  beginning  at 
A  on  said  survey,  returned  in  the  cause,  and  to  be  laid  out  so  as  to 
include  the  original  settlement  of  Thomas  Choate." 

Most  properly,  therefore,  did  the  defendant  set  up  the  plea  of  res 
judicata,  to  the  pretension  advanced  in  this  suit.  The  rights  of  the 
parties  to  all  the  land  lying  between  the  lines  of  Valleryand  Grubb's 
claims  were  fully  investigated  in  the  former  action;  and  if  they  were 
now  before  us  on  the  merits,  we  see  nothing  which  could  give  addi-* 
tional  strength  to  the  plaintiff's  demand. 

The  defendant  pleaded  that  the  Supreme  Court  committed  an  error 
of  computation  in  its  first  judgment,  by  giving  the  plaintiff  a  larger, 
quantity  of  land  than  that  which  really  belonged  to  him;  and  the 
court  below,  considering  that  the  suit  before  it  was  to  carry  into 
effect  the  former  decree  of  this  court,  corrected  what  it  conceived  to 
be  an  error  in  calculation,  and  directed  the  plaintiff  to  be  put  in  pos- 
session of  a  smaller  portion  than  that  specified  in  the  judgment  of  this 
tribunal. 

The  plaintiff  has  strongly  complained  of  this,  as,  in  effect,  reversing 
the  decision  of  this  court,  and  making  that  below  the. controlling,  in- 
s(ei^  of  the  subordinate  tribunal.  This  complaint  comes  with  a  bad 
grs^ce  from  him,  as  his  own  petition,  in  substance,  required  the  infe« 
rior  court  to  alter  the  decree  rendered  by  this  tribunal.  For  if  it  could 
have  given  the  plaintiff  forty  additional  arpents  of  the  same  land, 
respecting  which  the  parties  once  litigated,  and  judgment  had  beea 
rendered,  it  is  not  easy  to  see  why,  on  the  same  principle,  it  might 
not  have  reduced  the  quantity  adjudged  to  him.  The  authority  to 
give  more,  necessarily  included  that  of  giving  less. 

It  is  true,  as  the  judge  states,  that  when  the  decrees  of  this  court 
go  down  to  the  inferior  court  to  be  carried  into  effect,  their  execution 
must  be  ordered  as  that  tribunal  understands  them, subject,  however, 
to  our  revision,  if  it  does  not  interpret  them  correctly;  and  it  is  tnie 
that  understanding  must  be  gathered  from  the  whole  terms  of  the 
judgment.  But  he  erred  in  supposing  this  was  a  suit  to  carry  into 
effect  the  judgment  of  this  tribunal.  From  the  evidence  laid  before 
us,  it  appears  the  decree  of  the  Supreme  Court  rendered  in  the  suit 
between  these  parties  in  the  year  1822,  was  carried  into  effect  in 
1823;  and  that  the  land  which  the  plaintiff  there  recovered,  had  been 
measured  and  surveyed  for  her. 

And  he  erred  in  supposing  this  court  committed  any  mistake  in  the 
calculation  which  it  made  from  the  evidence  before  it.  This  error 
is,  however,  more  excusable,  as  it  is  one  into  which  the  parties  led 
him,  by  both  contendin'g  that  such  a  mistake  had  been  made.  A 
concession  the  more  remarkable,  as  it  is  in  direct  opposition  to  the 
evidence  introduced  in  the  former  cause,  on  which  they  suffered  the 


838  SUPREME  COURT. 

[Holstein  o.  Hendenoo.] 

court  to  act  without  opposition,  and  after  having  acted  on  it,  acqui- 
esced in  its  conclusions  by  failing  to  make  application  for  a  rehearing. 

In  the  record  of  the  suit  formerly  decided  here,  is  found  a  plot  of 
survey  made  after  notice  to  the  parties,  and  used  by  both  of  them  on 
the  argument  in  this  court.  It  is  there  stated,  that  the  quantity  of 
land  contained  between  the  lines  of  Grubb  and  Vallery,i3  279  73-100 
arpents.  We  committed,  therefore,  no  error  when  on  that  evidence, 
and  it  was  the  only  evidence  before  us  as  to  the  quantity;  we  came 
to  the  conclusion  that,  after  deducting  221  6-100  arpents  from  279 
73-100  arpents,  there  remained  57  67-100  arpents. 

But  it  appears  from  the  evidence  adduced  on  the  trial  of  this  cause, 
that  the  quantity  within  these  limits  is  only  240  48- 100.  If  such  be 
the  fact,  this  evidence  ought  to  have  been  produced  in  the  other  case, 
and  in  acting  on  this  evidence,  it  is  manifest  the  court  below  was  not 
correcting  errors  of  calculation  into  which  this  tribunal  had  fallen, 
but  making  deductions  from  the  new  proof  before  it 

Another  question  in  the  case,  however,  remains.  The  defendant 
contends  that  as  the  plaintiff  has  opened  the  judgment  by  bringing 
suit  to  have  it  altered,  the  whole  matter  is  now  before  us  on  its  me- 
rits, and  should  be  decided  on.  the  additional  evidence.  That  he 
waives  the  plea  of  res  judicata  in  his  answer,  and  that  the  court 
cannot  supply  it 

Admitting  him  to  have  a  right  to  do  so,  this  case  does  not  authorise 
a  judgment  in  reconvention.  There  is  no  such  prayer  in  the  answer. 
The  demand  is,  not  for  a  new  judgment  in  this  suit,  but  that  an  error 
in  the  former  decree  of  the  Supreme  Court  should  be  corrected.  The 
error  complained  of  could  not  furnish  a  ground  for  a  plea  of  nullity, 
and  that  cannot  be  done  indirectly,  which  the  law  will  not  allow  to 
be  done  directly. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  that  there  be 
judgment  in  favor  of  the  defendant,  with  costs  in  the  court  below; 
those  of  appeal  to  be  paid  by  the  appellee. 

Thomas^  for  the  plaintiff. 

fVilaonj  for  the  defendant. 
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Gill  V.  Jett.     VI,  N.  S.  279. 

Although  the  party  airainst  whom  a  witnaas  is  examined  on  interrogatoriea,  may  not  bo 
entitled  to  cross  ezamine^if  his  opponent  consents  to  his  doing  so,  and  gives  him 
notice  of  time  and  place,  the  latter  may  not  deceive  him,  by  taking  the  deposition  else* 
where,  and  on  another  day. 

SIXTH  District, 

Martin,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  slander,  in  which  the  defendant  had  a  verdict 
and  judgment,  and  the  plaintiff  appealed. 

His  counsel  relies  on  a  bill  of  exceptions  taken  to  the  rejection  of 
two  depositions,  the  reading  of  which  was  objected  to  because  they 
were  not  taken  at  the  time  and  place  mentioned  in  a  notice  given  to 
the  defendant's  attorney. 

The  plaintiff's  counsel  urges,  that  the  testimony  was  taken  under 
the  424th  article  of  the  Code  of  Practice,  on  interrogatories  annexed 
to  the  commission,  a  copy  of  which  had  been  served  on  the  defend- 
ant's attorney — that  in  these  circumstances  no  notice  being  required 
by  law,  the  plaintiff  cannot  be  injured  by  the  one  he  gave;  that 
in  similar  cases,  the  party  served  with  a  copy  of  interrogatories  is  to 
add  his,  if  any  he  has — that  the  justice  who  executes  the  commission, 
must  confine  the  examination  of  the  witnesses,  to  the  matters  stated 
in  the  interrogatories,  and  that  neither  party  has  a  right  to  attend, 
and  put  to  the  witnesses  any  interrogatories,  besides  those  annexed 
to  the  commission,  and  consequently,  as  the  attendance  of  either 
party  cannot  be  of  any  use,  no  notice  is  requisite,  and  the  magistrate 
may  consult  his  convenience  and  that  of  the  witnesses,  as  to  time  and 
place. 

Although  the  party  against  whom  the  deposition  of  a  witness, 
examined  on  interrogatories,  is  taken,  may  not  be  entitled,  under  the 
Code,  to  cross*examine  him;  nothing  prevents  this  being  done  with 
the  consent  of  the  party  who  produces  the  witness. 

In  the  present  case  the  plaintiff  very  liberally  notified  the  defend- 
ant of  the  time  and  place  at  which  the  commission  was  to  be  exe- 
cuted, and  informed  him  he  was  at  liberty  to  be  present  and  cross- 
examine.  This  dispensed  the  defendant  or  his  attorney,  from  the 
trouble  of  preparing  interrogatories.  But  the  plaintiff  had  no  right, 
after  the  liberality  he  had  exercised,  to  deceive  the  defendant,  by 
examining  the  witnesses  at  another  time  and  place,  than  those  stated 
in  the  notice. 
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On  the  merits,  we  see  no  reason  to  disturb  the  verdict. 
It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 
hoycCj  for  the  plaintiff. 
Thomasy  for  the  defendant 


Martin  v.  Rutherford  et  oL    YI,  N.  S.  381. 

A  mifltake  in  writing  Uie  ram,  for  which  the  judgment  appealed  fiom  waa  Kfiderad;  ia 

fiitaL 

SIXTH  District. 

r 

PoRTBR,  X,  delivered  the  opinion  of  the  court 

The  petition  of  the  appeal  in  this  case,  states,  that  at  the  May 
term  of  1825,  of  the  district  court,  a  final  judgment  was  rendered 
against  the  plaintiff;  that  there  is  error  in  it,  and  that,  therefoiB,  an 
appeal  is  prayed  to  the  Supreme  Court 

The  judgment  appears  to  have  been  rendered  at  the  November 
term,  1824,  and  the  appellees  have  prayed  that  the  appeal  may  be 
dismissed,  the  judgment  really  rendered  in  the  cause,  not  having  been 
appealed  from. 

The  appellant  contends,  this  objection  is  cured  by  the  joinder  in 
error,  filed  by  the  appellees,  in  which  they  state  that  there  was  no 
error  in  the  judgment  of  the  district  court 

Appearing  and  pleading  to  the  merits,  waives  all  errors  of  form,  and 
irregularities  in  the  manner  the  appellee  has  been  brought  into  court: 
but  can  not  cure  such  a  defect  as  that  which  these  proceedings  pre- 
sent No  appeal  has  been  taken  from  the  judgment  rendered.  No 
issue  has  been,  or  can  be  joined,  on  the  judgment  really  given,  for  the 
answer  can  ofriy  apply  to  the  judgment  complained  of  in  the  petition; 
and  that  judgment  does  not  appe^r  to  have  ever  been  rendered. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  appeal  be 
dismissed*  with  costs. 

Boyce,  for  the  plaintiff. 

Oakkjfj  for  the  defendants. 
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Reeves  et  al.  v.  Burton  et  al     YI,  N.  S.  283. 

An  attorney  is  a  good  witnera,  when  he  is  not  called  on  to  disclose  facts  that  came  to 

his  knowledge  when  consalted  in  his  professional  capacity. 
In  testing  the  competency  of  a  witness,  the  main  question  is,  whether  the  judgment  to 

he  rendered  may  be  given  in  evidence  in  a  (ntnre  suit  against  him. 
The  surety  is  affected  by  notice  of  the  assignment  of  the  debt  given  to  the  principaL 

SIXTH  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  the  plaintifls  sue  as  transferees  of  Montgomery,  who 
sold  to  them  all  his  right  and  interest  in  the  successions  of  his  father 
and  mother,  to  which  the  defendants  are  alleged  to  be  debtors,  in 
consequence  of  the  purchase  of  property  belonging  to  said  succession, 
by  Burton,  one  of  the  defendants  who  remained  mortgaged  for  the 
payment  of  the  price,  and  for  the  assurance,  whereof  Martin,  the 
other  defendant,  became  surety  in  the  obligations  which  were  given 
for  the  debt. 

The  defendants  plead  a  release  executed  to  them  in  consideration 
of  a  compromise  and  payment  made  to  the  transferor,  before  the 
transfer  was  made,  or  at  least,  before  they  had  notice  thereof. 

Judgment  was  rendered  in  their  favor  in  the  court  below,  from 
which  the  plaintiffs  appealed. 

The  decision  of  the  cause  depends,  principally,  on  the  investigation 
of  a  bill  of  exceptions  taken  to  the  competency  of  a  witness,  offered 
on  the  part  of  the  defendants,  and  to  the  admissibility  of  part  of  his 
testimony.  The  opposition  in  relation  to  incompetency,  is  based  on 
two  grounds.  1.  That  the  witness  is  attorney  in  the  cause.  2.  On 
account  of  interest.  The  first  is  clearly  untenable,  as  he  is  not 
required  to  disclose  any  facts,  the  knowledge  of  which  was  acquired 
confidentially  in  the  pursuit  of  his  profession.  The  objection,  on 
account  of  interest,  arises  out  of  his  situation  as  purchaser  of  part 
of  the  property  mortgaged,  as  above  stated,  to  secure  payment  of  its 
price.  As  has  been  already  shown,  Burton  purchased  at  the  sale  of 
the  succession  of  Montgomery,  the  father  of  the  transferor  to  the 
plaintiffs;  and  afterwards  sold  to  Martin,  his  surety,  who  sold  to 
Russel,  he  to  Baldwin,  and  the  latter  to  Thomas  the  witness,  who 
appears  to  be  now,  proprietor  of  a  certain  portion  of  the  land  on 
which  a  right  and  privilege  of  mortgage  is  claimed. 

In  testing  the  competency  of  a  witness,  the  main  question  which 
arises,  is:  Can  the  judgment,  about  to  be  rendered,  be  legally 
Vol.  III.— 71 
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received  ia  evidence  in  an^  suit  which  may  subsequently  be  brought 
against  the  witness,  relative  to  the  matters  litigated  in  the  actioo 
wherein  he  his  brought  to  testify. 

The  witness,  in  the  present  case,  is  then,  by  the  evidence,  to  be  in 
the  situtaion  of  one,  in  our  law,  denominated  a  third  person.  He 
held  property  subjected  to  a  mortgage,  by  which  it  was  encumbered 
previous  to  his  purchase,  and  is  offered,  to  prove  a  release  of  that 
mortgage,  granted  by  the  creditor  to  his  vendor  and  debtor,  before  the 
witness  became  proprietor,  by  a  chain  of  titles,  regularly  deduced 
from  said  debtor.  This  is  an  hypothecary  action,  prosecuted,  in  pur- 
suance of  the  provisions  of  the  Civil  Code,  and  should  the  plaintiff 
succeed  in  obtaining  judgment  against  the  principal  debtor,  by  the 
express  terms  of  the  law,  it  becomes  evidence,  in  a  pursuit  against 
the  third  possessor,  to  have  the  mortgage  property  sold.  It  is,  there- 
fore, clear,  that  the  witness  offered  has  a  direct  interest,  to  prevent  a 
judgment  from  being  obtained  against  the  principal  debtors,  as  that 
judgment  would  be  legal  evidence  against  him;  in  truth,  the  very 
basis  of  every  subsequent  proceeding  in  rem^  which  may  take  place, 
to  effect  a  sale  of  the  mortgaged  premises,  whilst  in  his  possession. 
According  to  this  test,  he  is  evidently  incompetent. 

The  conclusion  to  which  we  have  arrived,  on  this  bill  of  exceptions, 
renders  it  unnecessary  to  examine  that  which  relates  to  the  receiving 
oral  testimony,  to  prove  the  contents  of  a  written  release,  said  to  have 
been  executed  in  1S23,  and  alleged  to  have  been  lost.  The  proof  of 
loss,  as  exhibited  by  the  testimony,  would  probably  have  authorised 
a  substitution  by  oral  evidence.  But  as  the  witness  is  incompetent, 
no  part  of  his  testimony  can  be  received.  A  subsequent  release  is 
set  up  in  defence,  which,  by  a  comparison  of  dates  with  the  act  of 
transfer  to  the  plaintiffs,  is  found  to  be  posterior  in  time.  This  circum- 
stance would  not  impair  its  validity,  if  it  should  appear  to  have  been 
executed,  prior  to  the  debtors  having  received  notice  of  the  transfer. 
The  evidence  on  record  shows,  that  they  had  a  knowledge  that  the 
debt  was  transferred  to  the  appellees,  before  alleged  payment,  or  satis- 
faction to  the  original  creditor,  and  execution  of  the  release  on  his 
part.  It  is  true,  that  no  formal  notification  appears  to  have  been 
given  by  the  plaintiffs;  but  the  defendants  derived  knowledge  of  the 
fact  from  one  of  the  former.  The  testimony  seems  to  confine  this 
knowledge  to  Burton  alone:  now,  as  he  is  the  principal  debtor,  we 
are  of  opinion,  that  it  must  affect  the  rights  and  privileges  of  his  sure- 
ties, as  they  were  not  bound  to  pay,  and  could  not  regularly  volun- 
teer a  payment,  without  requiring  the  principal  to  be  first  pursued. 
They  might  have  paid,  and  been  subrogated  by  the  creditor  to  all  his 
rights  on  the  debtor;  but  in  the  case  before  the  court,  it  appears  that 
the  creditor  had  transferred  the  rights  to  the  plaintiffs,  and  that  the 
debtor  had  notice  of  the  transfer.  The  obligation  of  the  sureties  being 
accessory,  must  follow  and  abide  the  fate  of  that  of  the  principal 

According  to  this  view  of  the  cause,  the  plaintiffs  have  dearly 
established  a  right  to  recover  the  amount  claimed  in  the  petition. 
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It  is,  therefore^  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  reversed  and  annulled;  and  it  is  fur- 
ther ordered,  &c.  that  the  plaintiffs  and  appellants,  do  recover  from 
the  defendants  and  appellees,  the  sum  of  two  thousand  one  hundred 
and  sixty  dollars,  with  interest,  at  the  rate  of  ten  per  cent  per  annum 
on  one  third  part  of  said  sum,  from  the  1st  of  April,  1S20;  also,  in- 
terest on  the  remaining  two  thirds,  at  the  same  rate,  on  one,  from  the 
1st  of  April  1821,  and  on  the  other,  from  the  1st  April  1822,  with 
costs  in  both  costs. 

Johnston^oT  the  plaintiff. 

Oakley y  for  the  defendant 


Wilson  V.  Baillio  et  oL    VI,  N.  S.  288- 

SIXTH  District. 

It  is  a  fact  Judicially  established,  by  the  endorsement  on  the  copy 
of  the  Code  of  Practice  forwarded  for  the  use  of  the  Supreme  Court 
at  Alexandria,  Rapides,  that  the  Code  of  Practice  reached  Rapides 
on  the  3d  day  of  October,  1825. 
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Ganiott  o.  Havard.    VI,  N.  S.  290. 

A  jadgment  againit  the  assignee  of  part  of  a  debt  on  the  gronnd  that  he  acquired  no 
interest  by  the  assignment,  forms  no  res  judieala  against  the  original  creditor. 

AAer  the  death  of  a  partner,  the  affairs  of  a  firm  may  be  carried  on  in  the  social  name, 
for  the  benefit  of  the  survivor  and  the  heir  of  the  deceased. 

SIXTH  District 

Porter,  J.,  delivered  tlie  opinion  of  the  court. 

This  action  is  brought  on  a  bond,  by  which  the  defendant  bound 
himself  as  surety,  to  one  McCrummin,  who  had  replevied  a  quantity  of 
cotton,  seized  in  an  action  which  the  plaintiff  instituted  against  him. 
The  petition  states,  that  judgment  was  recovered  against  McCrummin 
for  800  dollars,  with  interest,  and  costs  amounting  to  42  dollars  62) 
cents,  that  he  is  insolvent,  and  that  the  defendant  is  responsible  for 
the  amount,  with  the  exception  of  300  dollars,  which  the  plaintiff 
has  transferred  to  one  Holla  way,  and  which  he  does  not  make  claim 
to.  He  states  that  he  sues  for  the  use  of  King  &  Beatty,  and  Isaac 
Thomas. 

The  defendant  pleads,  that  the  plaintiff  never  did  transfer  to  King 
&  Beatty,  and  Thomas,  the  balance  due  on  the  bond.  That  the 
matters  and  things  growing  out  of  the  demand  in  the  petition,  have 
already  been  adjudicated  on  in  the  Supreme  Court,  and  have  acquired 
the  force  of  res  judicata.  That  the  principal  in  the  bond,  McCrum- 
min, has  paid  the  plaintiff  the  amoiint  claimed  in  the  petition,  and 
more,  for  which  overplus,  the  defendant  is  entitled  to  judgment  in 
reconvention.  And  lastly,  that  the  plaintiff  cannot  parcel. out  the 
bond  to  different  persons. 

There  was  judgment  in  the  district  court,  in  favor  of  the  plaintiff, 
for  542  dollars,  62)  cents,  with  interest,  at  five  per  cent.,  on  500  dol- 
lars, from  the  26th  of  November,  1823,  until  paid.  The  defendant 
appealed 

In  this  court,  the  defendant  has  made  the  following  points: 

1.  The  judgment  is  for  542  dollars,  62i  cents,  when  the  prayer 
was  only  for  500  dollars. 

2.  The  attempt  to  prove,  that  the  plaintiff  had  funds  in  the  hands 
of  the  principal  in  the  bond,  is  too  vague  to  merit  notice.  Civil  Code 
2257. 

3.  Res  Judicata, 

I.  The  prayer  in  the  petition  is  not  for  500  dollars  alone;  but  for 
500  dollars  and  interest,  and  42  dollars,  62i  cents,  the  amount  of  costs 
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incurred,  in  the  stiit  wherein  the  sequestration  issued.    There  is^ 
therefore,  no  foundation  for  this  objection. 

II.  We  think  the  evidence  fully  justified  the  judge  a  quo,  in  con- 
chiding,  that  the  sums  pleaded  as  a  set  off,  by  the  defendant,  were 
compensated  by  another  sum,  which  the  principal  owed  the  plaintiff, 
on  an  account  different  from  that  for  which  this  bond  was  given. 

III.  The  plea  of  res  judicata,  is  not  supported.  The  judgment 
that  is  offered  as  evidence  of  it,  was  given  in  a  suit  where  assignees 
of  a  part  of  this  debt  were  plaintiffs,  and  their  claim  was  rejected 
on  the  ground,  that  a  creditor  could  not,  by  assigning  a  portion  of  his 
claim  to  several  persons,  give  a  right  of  action  to  each  against  his 
debtor.  In  this  case,  the  creditor  himself  sues  for  the  whole  balance 
due.  There  are  neither  the  same  parties,  nor  the  same  subject 
matter. 

In  addition  to  the  points  filed,  it  has  been  urged  in  argument,  that 
there  is  no  such  person  as  Beatty;  that  he  is  dead.  This  may  be 
true,  and  the  plaintiff's  right  to  recover  remain  unaffected.  The  suit 
is  not  brought  for  the  use  of  Beatty,  but  for  the  use  of  King  &  Beatty; 
and  it  is  a  frequent  occurrence,  that  partnerships,  by  the  terms  of 
contract,  last  after  the  death  of  one  of  the  members,  and  are  continued 
imder  the  nom  social  for  the  benefit  of  his  heirs.  The  plea  filed  in 
this  suit  recognises  this  fact,  for  it  does  not  assert  there  was  no  such 
firm  as  that  set  out  in  the  petition,  but  there  was  no  such  person  as 
one  of  its  members. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

TJiomas,  for  the  plaintiff. 

Oakley,  for  the  defendant. 


Wm.  Wilson  v.  Baillio  et  al.    YI,  N.  S.  393. 

iSIXTH  District. 

Same  case  with  that,  iutie  843. 
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Levesque  ».  Anderson.     VI,  N.  S.  293. 

In  whatever  manner  one  may  bind  himself^  he  shall  be  bound. 
A  witness  who  testifies  against  bis  interest,  is  a  good  witness. 

SIXTH  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  appellee  has  moved  for  a  dismissal  of  the  appeal  on  the  ground 
that  the  condition  of  the  bond  is  not  verbalim  the  one  required  by 
the  575th  article  of  the  Code  of  Practice,  in  which  the  surety  is  bound 
only  in  case  the  appellant  being  cast  in  this  court,  does  not  pay  the 
amount  of  the  judgment,  and  it  cannot  be  made  out  of  his  property. 

The  condition  of  the  bond  given,  binds  the  surety,  immediately  on 
the  appellant  being  cast  and  failing  to  pay. 

We  thixik  the  objection  ought  not  to  prevail;  the  appellee  is  more 
amply  secured  by  this  bond  than  by  that  required  by  law;  and  we 
have  held  that  in  whatever  manner  one  binds  himself,  he  shall  be 
bound. 

The  plaintiff  sues  the  defendant,  administrator  of  the  estate  of 
Louisa  Hoffman,  to  procure  the  rescission  of  the  sale  of  a  slave, 
bought  by  the  former  at  the  sale  of  the  estate.  There  was  judgment 
for  the  plaintiff  and  he  appealed. 

His  counsel  took  a  bill  of  exceptions  to  the  opinion  of  the  dislrict 
court,  who  rejected  I^allah  Hammon,  a  witness  offered  by  the  defend- 
ant, to  prove  the  redhibitory  vice,  on  the  ground  that  she  is  one  of 
the  persons  entitled  to  the  succession  of  Louisa  Hoffman,  whose 
estate  the  defendant  administers,  and  consequently  has  an  interest  in 
the  event  of  the  suit. 

Administrators  are  appointed  to  the  estates  of  beneficiary  heiis, 
and  of  persons  entitled  to  a  succession  who  desire  time  to  deliberate 
whether  they  shall  accept  the  succession.  Civil  Code,  1031,  1034. 
In  the  present  case,  it  is  not  shown  that  the  witness  has  accepted  the 
succession;  admitting  that  she  has,  she  comes  to  testify  against  her 
interest,  by  diminishing  the  amount  of  the  estate,  and  is  a  good 
witness. 

But  it  is  urged  she  is  a  party  to  the  suit,  a  defendant,  Anderson, 
being  a  nominal  one,  and  having  no  personal  interest  in  the  suit,  and 
that  the  testimony  of  parties  to  a  suit  can  be  obtained  by  interroga- 
tories only. 

She  is  not  actually  a  party  to  the  suit,  although  she  may  derive 
some  advantage  frona  the  judgment  in  favor  of  the  actual  defendant; 


.    i. 


OCTOBER  TERM,  1827.  847 

[Levesque  o.  Anderson] 

the  plaintiff  could  not  have  made  her  a  party  to  the  suit,  for  he  was 
bound  to  direct  his  claim  against  the  administrator.  He  therefore 
had  no  means  to  avail  himself  of  her  testimony  by  interrogatories. 

We  think  the  Judge  erred  in  rejecting  her. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  annuljed,  avoided  and  reversed,  the  verdict  set  aside,  and  the 
case  remanded,  with  directions  to  the  judge  to  permit  the  testimony 
of  Lallah  Hammon  to  go  to  the  jury;  and  it  is  ordered  that  the 
appellee  pay  costs  in  this  court 

Boyciy  for  the  plaintiff. 

Oakley y  for  the  defendant. 


Styles  V.  M'Neil's  Heirs.     VI,  N.  S.  296. 

SIXTH  District. 

If  the  transferee  neglects  to  give  notice  of  the  transfer  to  the  debtor, 
payment  compulsorily  made  by  the  latter  to  the  transferor,  destroys 
the  transferee's  right  against  the  debtor. 


^*Mk^HM«a^P««AH 


Gill  V.  Phillips  d  al.    VI,  N.  S.  298. 

The  oertiiicate  of  a  jailor,  of  the  death  of  a  prtaoner  ia  not  legal  evidence,  ia  not  the  beat 
the  nature  of  the  caae  admitii,  not  even  ao  good  aa  the  jailorV  oath. 

If  the  teaiimony  leave  it  donbtful  whether  notioe  to  file  crosa  interrogatoriea  waa  given, 
the  dcpoaition  ought  to  be  rejected. 

When  fraud  ia  not  in  iaaoe,  evidence  cannot  be  given  of  the  conaent  to  a  aale  of  alavee. 

An  account  roferred  to  in  a  deed  of  partition,  is  evidence  against  the  heirs. 

The  court  of  probatea  has  power  to  decide  on  aalea  of  the  immovable  property  of  a  auc" 
ceaaiou. 

That  the  court  of  probatea  haa  no  power  to  decide  directly,  on  tlie  validity  of  aales  of 
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real  estate,  or  to  try  tiUea  thereto,  is  a  poeition  to  which  th'a  ooort  Kidily 
Bat  that  coart  poneeaee  all  powers  necessary  to  oarry  its  jarisdiotioo  into  eftet,  mad 
when  in  the  exercise  of  that  jarisdictioo,  qaestions  arise  collaterally,  it  most,  of  neoas- 
sily,  decide  them,  for  if  it  could  not,  no  other  court  could.  It  is  immaterial,  whether 
these  questions  arise  out  of  the  sale  of  land,  skves,  or  in  any  other  manner,  if  the 
examination  of  them  is  necessary  to  the  decision  of  the  issue  joined. 

COURT  of  Probates,  Parish  of  Rapides. 

Porter,  J.,  delivered  the  opinion  of  the  court* 

The  petition  states,  that  the  plaintiff  recovered  a  jadgment  in 
solidOy  against  John  &  Abraham  PhiUps,  and  that  in  that  suit,  cer- 
tain property  was  attached;  that  in  consequence  of  the  mother  of 
the  defendants  having  interpleaded  in  that  action,  and  claimed  the 
objects  seized,  as  making  a  part  of  the  succession  of  Isaac  Phillips, 
deceased;  her  husband,  the  judge  of  the  district  court,  had  ordered  a 
partition  of  the  property  should  be  made  before  the  court  of  probates. 
It  further  states,  that  there  is  much  more  property  in  the  same  situa- 
tion in  said  parish,  which  the  petitioner  has  a  right  to  have  partitioned; 
and  that  the  widow  had  sold  and  made  use  of  more  of  the  succession 
of  her  husband,  than  that  which  had  fallen  to  her  share.  It  con- 
cludes, with  a  prayer  that  the  partition  should  be  made;  that  the 
property  not  attached,  should  be  sequestered  to  prevent  its  being 
removed  from  the  state,  and  that  the  widow  should  be^held  to  aocoont 
for  the  property  that  was  wasted. 

The  court  of  probates,  on  motion  being  made  to  it,  to  carry  this 
decree  of  the  district  court  into  effect,  was  of  opinion,  that  it  could  not 
proceed  otherwise  than  in  the  ordinary  way  of  partition. 

With  this  decision,  the  parties  appear  to  have  acquiesced;  and  the 
next  thing  which  appears  on  record  is,  an  answer  of  James  L.  Phillips 
and  Richard  L.  Phillips,  stating  that  they  are  heirs  of  Isaac  Phillips, 
deceased,  and  brethren  of  John  &  Abraham  Phillips;  that  the  plaintiff 
has  no  right  to  sue  for,  or  provoke  a  partition  of  any  property,  belong- 
ing to  the  succession  of  Isaac  Phillips,  deceased;  that  a  partition  has 
already  taken  place  between  the  heirs  of  the  succession,  and  those 
who  represent  them,  by  which  all  the  property  mentioned  in  the  par- 
tition, was  assigned  to  the  respondents  for  their  share  iji.the  succes- 
sion as  heirs,  and  also,  to  satisfy  debts  which  said  succession  owed 
them;  and  finally,  that  John  &  Abraham  Phillips,  in  whose  right 
the  plaintiff  claims  a  partition,  have  long  since  received  their  portion 
of  their  father's  estate. 

Oti  these  pleadings,  after  a  great  deal  of  evidence,  oral  and  written, 
was  heard,  the  court  of  probates  decreed  a  partition  of  the  estate 
of  Isaac  Phillips,  assigning  the  widow  the  one-half  thereof,  and  the 
other  half  to  his  children,  James  L.  Phillips,  Richard  L.  Phillips, 
John  Phillips  and  Abraham  Phillips,  in  equal  parts,  and  that,  in  order 
to  effect  this  partition,  a  sale  should  take  place.  The  court  fur- 
ther decreed,  that  this  partition  should  be  confined  to  the  property 
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in  possession  of  the  widow  and  heirs,  and  that  it  should  not  extend 
to  the  property  which  has  been  disposed  of  by  then). 

On  the  trial  of  the  cause,  the  defendants  and  appellants,  offered  in 
evidence  the  certificate  of  the  deputy  sheriff  of  New  Orleans,  who 
has  charge  of  the  state  prison,  to  show  the  period  when  a  person  con- 
fined in  the  penitentiary  had  died.  This  evidence  was  objected  to 
as  not  being  the  best  which  the  nature  of  the  case  was  susceptible  of. 
Of  this  opinion  was  the  court,  and  rejected  it. 

We  think  it  did  not  err.  Admitting  it  was  the  duty  of  this  officer 
to  keep  a  record  of  the  deaths  of  the  persons  committed  to  his  custody, 
and  that  a  copy  from  this  record  could  be  evidence,  the  certificate 
offered  did  not  purport  to  be  such.  It  is  merely  a  statement  by  the 
jailer,  that  a  prisoner  in  his  custody  had  died.  This  was  not  the 
best  evidence  of  which  the  case  was  susceptible.  The  oath  of  the 
person  certifying,  would  have  been  higher  and  better  proof,  and  con* 
sequently,  the  inferior  evidence  could  not  be  received. 

The  second  bill  of  exceptions  taken  by  the  defendants,  was  to  an 
opinion  of  the  judge  rejecting  certain  depositions,  on  the  ground  that 
notice  had  not  been  regularly  given  to  the  plaintiff,  so  as  to  enable 
him  to  file  cross  interrogatories. 

The  proof  in  relation  to  the  opportunity  offered  to  put  the  cross 
interrogatories,  leaves  it  doubtful  whether  it  was  given  or  not,  and  as 
the  burthen  of  proving  it  devolved  on  the  party  wishing  to  use  the 
interrogatories,  the  depositions  were  properly  rejected. 

The  third  was  taken  to  the  testimony  of  a  witness,  to  show  that 
one  of  the  heirs  used  certain  declarations,  when  two  of  the  others 
made  a  conveyance  of  certain  slaves.  We  think  the  judge  erred  in 
admitting  this  evidence.  If  the  heir  had  made  the  conveyance  by 
parol,  it  could  not  be  given  against  him,  therefore,  his  assent  to  another 
man's  conveying  it,  can  not  be  proved  by  oral  testimony.  If  fraud 
had  been  expressly  charged  against  him,  and  the  parties  had  joined 
issue  on  it,  then,  perhaps,  this  proof  would  have  been  admissible;  but 
nothing  of  the  kind  appears  on  the  pleadings. 

We  are  also  of  opinion  the  judge  erred,  in  rejecting  an  account 
referred  to  in  the  fourth  bill  of  exceptions.  The  account  was  referred 
to  in  an  instrument,  setting  forth  a  partition  of  the  property,  passed 
in  the  state  of  Alabama,  and  which  instrument  was  signed  by  all  the 
heirs  but  one,  who  was  represented  by  his  mother.  Whether  this 
partition  was  fraudulent,  and  made  with  the  intention  of  defeating 
the  claims  of  the  creditors  of  some  of  the  heirs,  is  a  question  totally 
distinct,  from  the  legal  right  of  introducing  the  document  in  evidence. 
It  was  objected  to,  because,  one  of  the  parties  to  a  suit  can  not  make 
evidence  for  himself  This  is  most  true,  but  though  he  can  not  make 
evidence  for  himself,  he  can  use  in  evidence,  what  those  opposed  to 
him  in  interest,  have  acknowledged  against  themselves,  though  these 
acknowledgments  should  be  made  in  an  act  to  which  he  was  a  party. 
In  this  suit,  the  plaintiff  claims,  in  right  of  two  of  the  heirs,  and  every 
thing  which  they  did  bona  fide  in  relation  to  the  estate,  is  evidence 
against  them. 
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This  cause^  mttst,  therefore,  be  remanded^  bnt  in  directing  that 
course  to  be  taken,  We  think  proper  to  remark,  that  we  perceive  an 
error  in  the  final  judgment,  and  as  {he  acting  on  the  same  principle, 
in  the  decree  which  the  probate  court  may  again  render,  would 
create  expense  and  delay,  and  finally  cause  a  reversal  here,  it  is 
better  to  settle  the  question  now.  We  do  this  the  more  readily,  as 
the  point  was  fully  argued,  on  the  hypothesis,  that  we  should  be 
obliged  to  go  into  the  merits. 

By  the  terms  of  the  judgment,  the  inventory  and  appraisement 
are  limited  to  the  property  in  possession  of  the  widow  and  heirs,  and 
that  portion  which  had  been  disposed  of  by  them,  is  expressly  exclu* 
ded,  the  court  being  of  opin^pn  ithad  no  power  to  decide  on  the 
validity  of  these  sales;  and  the  notary  is  directed  to  make  a  partition 
between  the  parties  of  this  property. 

That  the  court  of  probates  has  no  power  to  decide  directly,  on  the 
validity  of  sales  of  real  estate,  or  to  try  titles  thereto,  is  a  position  to 
which  this  court  readily  accedes.  But  that  court  possesses  all  pow- 
ers necessary  to  carry  its  jurisdiction  into  effect,  and  when  in  the 
exercise  of  that  jurisdiction,  questions  arise  collaterally,  it  must,  of 
necessity,  decide  them,  for  if  it  could  not,  no  other  court  could.  It  is 
immaterial,  whether  these  questions  arise  out  of  the  sale  of  land, 
slaves,  or  in  any  other  manner,  if  the  examination  of  them  is  necea* 
sary  to  the  decision  of  the  issue  joined.  Any  other  construction 
would  present  a  singular  species  of  judicial  power — ^the  right  to  de- 
cree a  partition,  without  the  authority  to  inquire  into  the  grounds 
on  which  it  should  be  ordered,  or  the  portions  that  each  of  the  par- 
ties should  take.  The  end  would  thus  be  conceded  without  the 
means.  But  the  rule  in  all  cases  of  this  kind  is,  cum  quod  concedi-^ 
tuTj  concediiur  ei  hoc^  per  quod  pervenitur  ad  illud.  This  point 
was  decided  at  the  last  term  of  the  court,  for  this  division  of  the 
western  district,  in  the  case  of  Baillio  v.  Wilson. 

The  court  of  probates,  therefore,  did  not  want  the  power  to  decide 
on  sales  of  the  slaves,  and  immovables  of  the  succession,  and  if  any 
such  were  made  by  the  heirs,  it  was  its  duty  to  have  passed  on  themi, 
and  then  to  have  sent  the  parties  before  the  notary  to  make  up  the 
account,  and  allot  the  share  to  each.  There  cannot  be  a  question, 
that  if  some  of  the  heirs  of  the  succession,  sell  property  belonging  to 
it  contrary,  to  law,  they  are  responsible  to  the  co-heirs,  for  so  much 
as  they  have  thus  illegally  disposed  of;  and  it  would  be  doing  a  great 
injustice,  to  permit  them  to  take  a  share  of  the  effects  that  remained 
when  that  part  which  they  had  alienated,  amounted  to,  perhaps,  more 
than  their  portion.  An  article  in  our  Code,  declares,  that  the  notary 
in  making  the  partition  shall  include  in  the  account,  those  sums  which 
each  of  the  co-heirs  may  owe,  by  reason  of  damages  or  injury,  which 
may  have  been  caused  by  his  fault  to  the  effects  of  the  succession;  a 
fortiori  must  be  included  what  he  owes,  when  he  has  made  away 
with  them  altogether. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
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of  the  court  of  probates,  be  annulled,  avoided  and  reversed,  and  that 
this  cause  be  remanded  for  a  new  trial,  with  directions  to  the  judge 
not  to  admit  declarations  of  one  of  the  heirs,  at  the  time  a  sale  was 
made  by  others,  and  not  to  reject  the  account  referred  to  in  the  fourth 
and  last  bill  of  exceptions,  taken  by  the  defendants,  on  the  ground, 
that  the  parties  could  not  make  evidence  against  themselves,  and  it 
is  further  ordered,  that  the  appellee  pay  the  costs  of  this  appeal. 

ThomaSy  for  the  plaintiff. 

Scoti,  Johnston  and  Boj/ce,  for  the  defendant. 


Oakley  v.  Phillips.     VI,  N.  S.  306. 

COURT  of  Probates,  Parish  of  Rapides. 

If  the  interest  on  which  the  right  to  appeal  be  denied  in  the 
Supreme  Court,  the  case  must  be  reoianded. 


M'Nutt  V.  Boyce,  Syodic.     VI,  N.  S.  308. 

COURT  of  Probates,  Parbh  of  Rapides. 

Heldy  an  overseer  is  not  a  domestic  within  the  meaning  of  the  old 
Civil  Code,  4S8,  art.  77;  the  word  domestics  applies  to  those  persons 
who  are  employed  in  the  house,  and  not  to  those  engaged  in  con- 
ducting and  managing  a  plantation. 
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Phelps  et  al.  v.  Overton.     VI,  N.  S.  309. 

SIXTH  District. 

A  citation  of  appeal  is  improperly  served  on  the  attorney  on  record, 
when  the  appellee  resides  in  the  state.    Code  of  Practice,  582. 


Broussard  v.  Philips.     YI,  N.  S.  309. 

SIXTH  District. 

The  third  possessor  can  not  be  called  on  till  thirty  days  after  a 
demand  on  mortgage.    Code  of  Practice,  48,  70. 


Wells  V.  Hunter.     VI,  N.  S.  311. 

SIXTH  District 

If  the  defendant  plead  that  the  injunction  was  improperly  issued 
by  a  judge  of  another  district,  when  that  of  the  district  was  absent, 
he  cannot  give,  in  evidence,  that  the  plaintiff  is  without  title,  as  the 
slave  was  brought  into  the  state  contrary  to  law;  for,  inasmuch  as 
possession  enables  plaintiff  to  maintain  the  injunction,  a  forfeiture 
for  breach  of  positive  law,  cannot  be  set  up  and  examined  collaterally 
in  such  a  case  as  this. 
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Baker  v.  Voorhies.    VI,  N.  S.  312. 

The  party  who  takes  a  depoaltion,  matt  see  that  the  commisnon  he  duly  ezeeoted  and 
returned,  and  to  this  end  must  see  that  the  questions  of  his  opponent  be  answered. 

The  clause  in  a  private  act  of  sale  that  has  been  acknowledgred  by  the  parties,  whereby 
vendor  confesses  tlie  receipt  of  the  price,  cannot  be  contested  by  vendor,  under  pretence 
of  the  exception  of  noA  enunurala  peeunid, 

SIXTH  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  petition  states  that  the  plaintiff  sold  to  Woods,  a  slave,  by  a 
private  writing,  on  which  he  acknowledged  the  receipt  of  tlie  price, 
although  it  was  not  paid;  that  the  vendor  is  dead,  and  the  defendant, 
curator  of  his  estate,  is  about  to  sell  the  slave  for  cash,  contrary  to 
law.  The  prayer  is,  that  the  plaintiff  may  have  judgment  for  the 
price,  and  that  the  defendant  may  be  enjoined  from  selling  the  slave 
for  cash. 

The  defendant  pleaded  the  general  issue;  that  the  injunction  was 
asked  merely  to  create  delay. 

The  injunction  was  dissolved,  the  defendant  had  judgment,  and 
the  plaintiff  appealed. 

The  defendant's  counsel  relies  on  a  bill  of  exceptions  taken  to  the 
opinion  of  the  court  of  probates,  who  refused  leave  to  read  the  deposi- 
tion of  his  witnesses,  taken  by  commission  and  on  interrogatories,  on 
the  objection  of  the  defendant  and  appellee,  that  his  interrogatorieSy 
added  to  those  of  the  plaintiff,  were  not  answered. 

It  is  urged,  if  a  defendant  withhold  the  answers  to  his  interroga- 
tories, or  otherwise  prevent  their  appeareance,  or  if  the  magistrate  is 
in  fault,  the  plaintiff  ought  not  to  suffer.  It  is  true,  that  if  it  be  through 
the  act  of  the  derendant,that  the  answers  to  his  interrogatories  do  not 
come  up,  the  plaintiff  ought  not  to  suffer;  but  the  plaintiff  should  show 
the  interference  of  the  defendant,  if  he  wishes  to  avail  himself  of  it. 
This  is  not  done  in  the  present  case.  It  appears  the  defendant  added 
his  interrogatories  (o  the  plaintiff's;  this  is  all  he  was  bound  to  do. 
The  plaintiff  was  then  to  have  the  commissions  duly  executed  and 
returned.  If  it  be  not  so,  the  depositions  cannot  be  read,  for  the 
reading  of  them  would  do  injury  to  the  defendant,  who  is  in  no  fault; 
the  plaintiff  who  undertook  to  procure  testimony,  must  suffer  the 
consequence  if  by  accident  or  otherwise,  the  testimony  does  not  arrive 
in  such  a  plight  as  to  be  used.  The  testimony  was  therefore  correctly 
rejected. 

Vol.  III.— 78 
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On  the  merits  the  plaintiff  has  admitted,  in  the  bill  of  sale,  he  re- 
ceived the  price.  The  bill  is  posterior  in  date,  to  the  promulgation 
of  the  new  Civil  Code,  which  provides  that  <<  the  acknowledgment  of 
payment  made  in  an  authentic  act,  cannot  be  contested  under  the  pre- 
tence of  the  exception  de  non  numeraia  pecunia,  which  is  hereby 
abolished,''  2234. 

It  is  contended  that,  the  first  branch  of  the  article  relating  to  au- 
thentic acts  only,  the  latter  must  be  confined  to  cases  in  which  there 
is  such  an  act;  otherwise  the  adjective  authentic  has  no  meaning;  to 
this  it  may  be  answered  that  if  the  exception  be  abolished,  in  cases 
of  authentic  acts,  the  whole  of  the  last  branch  of  the  article  is  without 
use;  for,  in  the  first  branch,  the  legislator  had  virtually  though  impli- 
edly abolished  the  exception. 

Farther,  the  bill  of  sale  being  acknowledged  has,  between  the  par- 
ties, the  same  credit  as  an  authentic  act.  IbicL  2239.  To  this  act 
acknowledging  the  receipt  of  the  price,  and  being  entitled  to  the  same 
credit  as  an  authentic  one,  the  acknowledgment  in  it  cannot  be 
contested. 

But  the  injunction  was  claimed  by  the  plaintiff,  not  only  as  creditor 
of  the  price,  but  as  a  creditor  of  other  sums  due  by  the  estate;  of  this 
there  was  not  a  tittle  of  evidence  produced. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  of  probates  be  affirmed,  with  costs. 

Boyct  and  Gorlon^for  the  plaintiff. 

ThomaSf  for  the  defendant. 


Barker  v.  Voorhies,  Curator.     VI,  N.  S.  315. 

SIXTH  District. 

The  appeal  will  be  dismissed  if  the  judge  who  grants  it  does  not 
fix  the  sum  for  which  security  is  to  be  given  on  the  return  day. 
Code  of  Practice,  574. 
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Scrivener  v.  Maxey's  Heirs.     VI,  N,  S.  317, 

SIXTH  District. 

Appeal  bond  made  payable  to  the  governor  of  the  state, not  to 
appellees;  held^  bad:  appeal  dismissed. 


Davison  v.  Chabres'  Heirs.     VI,  N.  S.  317. 

If  the  vendor  be  not  subrogated  to  his  vendor's  right  of  warranty,  he  cannot  resort  to  the 

warrantors  of  the  latter. 
Quare^  whether,  the  wife  being  in  oommunity  with  her  hnsband  at  the  time  the  sale 

was  made  to  him,  the  warranty  for  one  half  did  not  extend  to  her  as  partner,  and 

whether  her  buying  all  the  effects  at  the  probate  sale  of  the  community  goods  did  not 

destroy  that  right  of  warranty  in  her. 

• 

SIXTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  states  that  she  is  widow  of  one  Dominique  Davison, 
who,  on  the  18th  June,  1811,  purchased  from  the  ancestor  of  the 
defendants,  a  slave  called  Adelaide,  with  her  three  children.  That 
at  the  death  of  her  husband,  in  the  year  1814,  she  purchased  the  said 
slaves  with  their  increase,  and  by  the  conditions  of  said  sale,  she  be- 
came subrogated  to  the  right  of  warranty  stipulated  by  Chabres  in 
favor  of  her  deceased  husband. 

She  further  states  that  she  continued  in  possession  of  said  slaves,  and 
was  at  great 'trouble  and  expense  in  maintaining  them  and  their  in- 
crease, and  that  she  has  been  evicted  from  the  possession  of  them  by 
a  decree  of  the  Supreme  Court,  and  that,  in  addition  to  the  loss  of  the 
slaves,  which  were  worth  4000  dollars,  she  expended  1000  dollars 
in  defending  the  suit. 

That  Chabres,  the  vendor  to  her  husband,  has  departed  this  life, 
leaving  as  heirs,  Carmelite  Chabres,  the  wife  of  L.  Hazleton,  and  F. 
Chabres;  that  they  have  taken  possession  of  his  estate,  and  have  done 
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various  acts  as  pure  and  simple  heirs  of  their  ancestor.  That  they 
have  also  accepted  the  succession  of  their 'mother,  who  was,  at  the 
time  the  warranty  was  stipulated  in  the  sale  to  the  petitioner's  hns- 
bandy  in  community  with  the  ancestor  of  the  defendants.  And  that 
by  reason  of  all  these  things,  the  defendants  have  become  liable  to 
pay  to  the  plaintiff,  the  sum  aforesaid,  more  particularly,  as  they  have 
had  notice  of  the  suit  by  which  she  was  evicted,  but  failed  or  refused 
to  defend  it. 
By  the  first  answer  filed,  the  defendants  pleaded, 

1.  The  general  issue. 

2.  That  they  are  not  the  immediate  warrantors  of  the  plaintiff. 

3.  That  they  had  not  notice  of  the  suit.  That  if  they  had,  they  had 
a  good  defence  to  make  to  it 

4.  That  they  are  not  responsible  in  solidoy  but  if  at  all,  only  for 
their  virile  share. 

5.  That  Francis  Chabres,  one  of  the  defendants,  was  a  minor  when 
his  father  and  mother  died,  and  cannot  be  answerable  for  more  than 
one-fourth  of  his  father  and  mother's  estate. 

And  lastly — That  they  were  both  minors  when  their  father  died; 

that  his  estate  was  worth  nothing,  and  that  they  cannot  be  made 

responsible  out  of  their  own  property. 

In  the  first  amended  answer,  they  further  pleaded: — 

That  if  the  negroes  sued  for  and  recovered  from  the  petitioner,  ever 

were  in  possession  of  Case,  the  plaintiff  in  that  cause,  they  were  his 

Eroperty,  and  not  his  wife's;  that  the  petitioner  lost  them  through 
er  own  negligence,  and  failed  to  notify  the  respondents,  and  cblH 
them  in  warranty.  That  if  they  were  sold  as  the  property  of  Case 
it  was  for  a  debt  contracted  during  the  marriage  with  his  wife,  for 
which  she  was  responsible,  and  that  she  was  otherwise  stopped  from 
claiming  the  negroes  from  the  present  plaintiff.  That  the  negroes 
sold  by  the  ancestor  of  the  defendants  were  purchased  at  sheriff's 
sale,  as  the  property  of  D.  Case,  at  the  suit  of  Wm.  Montgomery  of 
New  Orleans,  and  that  they  are  bound  in  warranty  to  him. 

This  answer  concludes  with  a  prayer  that  the  representative  of  Case 
&  Montgomery  may  be  cited  in  warranty. 

The  second  amended  answer  only  repeats  certain  averments  con- 
tained in  the  first. 

The  third  averred  that  the  plaintiff  had  a  perfect  title  to  the  slave 
from  which  she  was  evicted  by  prescription,  but  she  failed  to  show 
that  David  Case  was  the  original  debtor  of  Montgomery,  and  was 
equally  bound  with  his  wife  for  the  payment  of  the  mortgage  under 
which  said  slaves  were  sold. 

That  if  the  respondents  are  at  all  bound  in  warranty,  they  are 
only  bound  for  one-half  so  much  of  the  price  paid,  as  the  probable 
length  of  time  which  the  slaves  have  yet  to  live,  may  be  assessed  to 
be  worth. 

The  curator  of  Case  pleaded  that  the  district  court  had  no  jurisdic- 
tion of  the  case;  that  all  claims  against  the  estate,  he  represents,  must 
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be  brought  in  the  court  of  probates. — Montgomery,  who  was  also 
cited  in  warranty,  answered,  by  denying  ail  the  allegations  in  the 
answer  of  the  defendants;  and  that  he  is  not  responsible  in  war- 
ranty. 

Evidence  in  support  of  the  allegations  contained  in  their  pleadings 
was  introduced  by  the  parties,  and  the  court  below  gave  judgment 
of  nonsuit,  on  the  ground  that  the  defendants  were  not  the  immedi- 
ate warrantors  of  the  plaintiff,  and  could  not  in  the  first  instance, 
maintain  an  action  against  them. 

The  general  rule  certainly  is,  that  the  vendee,  in  an  ordinary  con- 
tract of  sale,  who  has  not  taken  an  express  subrogation  of  his  vendor's 
right  of  warranty  on  the  person  from  whom  he  bought,  cannot,  in 
case  of  eviction,  maintain  an  action  against  the  first  seller.  The 
only  difficulty  we  have  had  in  coming  to  a  conclusion  in  this  case,  is, 
whether  it  did  not  present  an  exception  to  the  rule.  It  has  occurred 
to  us  that  the  wife  being  in  community  with  her  husband,  at  the  time 
the  sale  was  made  to  him,  the  warranty  of  one-half  at  least  of  the 
property  extended  to  her  as  partner,  and  that  the  circumstance  of  her 
having  bought  the  whole  of  it  at  the  probate  sale  of  the  community 
effects,  would  not  destroy  that  right;  or,  in  other  words,  that  she 
would  be  at  liberty  to  refer  back  to  her  original  right,  as  vendee,  of 
the  ancestor  of  the  defendants.  We  are  not,  however,  to  be  under- 
stood to  express  a  positive  opinion  on  this  point  It  is  not  free  of 
difficulty,  and  the  facts,  as  proved  in  evidence,  do  not  require  of  us 
an  opinion  in  relation  to  it. 

It  appears  that  the  sale  to  the  plaintiff's  husband  was  during  their 
marriage,  and  it  is  a  presumption  of  law  that  the  effects  found  in  the 
possession  of  husband  and  wife,  at  its  dissolution,  are  common  pro- 
perty. But  in  the  instance  before  us,  that  presumption,  if  not  de- 
stroyed, is  greatly  weakened  by  the  title  introduced  by  the  plaintiff 
herself,  from  which  it  appears,  that  the  slaves  were  bought  by  her, 
not  at  the  sale  of  the  property  held  in  community,  but  of  the  succes- 
sion of  the  husband.  The  answer  of  the  plaintiff,  when  sued  by  the 
person  by  whom  she  was  evicted,  contained  the  same  averment 
This  leaves  the  case  doubtful;  and  as  the  duty  of  making  it  clear, 
devolved  on  the  plaintiff,  we  are  not  authorised  to  reverse  the  judg- 
ment of  the  court  below. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  it  be  affirmed, 
with  costs. 

Thomas^  for  the  plaintiff. 

Boyet  and  Johnston^  for  the  defendants. 
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Hughes  V.  Hook's  Heirs.     V,  N.  S.  323. 

SEVENTH  District. 

The  Supreme  Court  cannot  take  cognisance  of  a  case  referred  to 
it  by  a  district  court,  without  an  appeal  having  been  prayed  for  and 
granted;  the  case  having  stood  several  years  in  the  court  a  qnoj 
and  the  district  judge,  doubting  his  jurisdiction  over  it,  and  thereupon 
refering  it  to  this  court. 


Yocum  V.  Bullit  d  al     VI,  N.  S.  324. 

Property  fraudulently  eold  by  the  defendant,  cannot  be  aold  under  an  ezecation  afaimC 

himV  until  the  sale  be  eet  aside. 
Such  a  sale  cannot  be  let  aside,  in  a  suit  to  which  the  vendee  is  not  a  party. 

SIXTH  District. 

MABTnr,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  against  a  sheriff  and  the  plaintiff  on  k  fieri  faeioM 
on  which  the  present  plaintiff  complains  that  several  slaves  of  his 
were  illegally  seized  to  satisfy  a  judgment  against  a  third  party,  and 
prays  that  he  may  be  quieted  in  his  title  and  possession,  that  all  future 
proceedings  in  the  case  may  be  enjoined,  and  past  ones  annulled  and 
avoided;  and  that  he  may  recover  damages. 

Bullit,  the  sheriff,  pleaded  he  levied  the  execution  as  sheriff,  a<^ 
cording  to  the  directions  of  the  other  defendant,  the  plaintiff  therein. 

Ball  pleaded  the  general  issue,  that  the  slaves  seized  were  the  pro- 
perty of  the  defendant  in  the  execution,  and  the  conveyance  to  the 
present  plaintiff  is  fraudulent  and  void;  that  it  is  a  donation,  and  is 
void  for  want  of  acceptance;  that  it  was  not  recorded  in  the  parish 
of  Natchitoches. 

There  was  a  verdict  and  judgmeqt  for  the  defendants,  and  plaintiA' 
appealed. 

The  record  shows  the  slaves  were  conveyed  by  the  defendant  in 
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the  Jieri  facias^  by  a  sale  under  private  signature  recorded  in  the 
office  of  the  parish  judge  of  St.  Landry,  where  the  sale  was  made. 
If  the  sale  was  fraudulent,  it  must  be  regularly  set  aside,  by  a  suit 
instituted  for  that  purpose.  It  was  not  less  a  sale,  and  binding  upon 
third  parties,  until  declared  null  in  an  action  which  the  law  gives; 
Cur.  PhiLj  RevocatoriOj  no.  2;  and  the  possession  of  the  vendee  was 
a  legal  one,  until  avoided  in  due  course  of  law.  St.  Avid  et  al.  v. 
Weimprendre's  Syndics,  9  Martirij  649. 

The  same  point  was  determined  during  the  last  term  in  the  eastern 
district,  on  which  we  held  that  a  conveyance,  alleged  to  be  fraudulent, 
cannot  b«  tested  by  the  seizure  of  the  property,  or  estate  belonging  to 
the  vendor;  and  an  action  must  be  brought  to  annul  the  conveyance; 
Barbarin  v.  Saucier. 

The  plea  of  the  sheriff  cannot  avail  him.  He  was  authorised  to 
seize  the  property  of  the  defendant  in  the  execution  and  became  a 
trespasser  by  seizing  that  of  a  third  person.  The  instructions  of  the 
plaintiff  afford  him  no  protection. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  that  the 
defendant  be  enjoined  from  any  proceedings  on  the  seizure  of  said 
slaves;  and  the  case  be  remanded  to  assess  the  plaintiff's  damages. 

There  is  a  plea  in  a  supplemental  petition,  in  which  it  is  stated, 
that  a  sale  has  taken  place  on  which  a  twelve  months'  bond  was 
taken,  the  cancelling  of  which  is  prayed.  This,  we  think,  cannot  be 
done.  We  do  not  see  that  the  plaintiff  has  any  interest  in  requiring 
it.  It  could  not  be  ordered  without  setting  the  sale  aside,  which 
cannot  be  done  in  a  suit  to  which  the  vendee  is  not  a  party. 

It  is  further  ordered  that  the  defendants  pay  costs  in  this  court. 

Uosty  for  the  plaintiff. 

Morris  and  Thomas^  for  the  defendants. 
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Alpine's  Heirs  v.  Harrison  and  Wife.     YI,  N.  S.  326. 

SEVENTH  District. 

Decided,  that  the  possessor  of  land  cannot  avail  himself  of  pre- 
scription, until  he  performs  the  condition  imposed  on  him  by  the  act 
under  which  he  entered;  and  it  seeming  now  impossible  that  de- 
fendants should  comply  with  that  condition,  their  right  under  the 
contract  has  perished. 

Defendants  claimed  by  prescription  under  a  possession  of  twenty 
years,  the  plaintiffs  being  non-residents:  but  it  appeared  that  of  plain- 
tiffs one  had  only  arrived  at  majority  nine  years  ago,  the  other  five 
since,  when,  only,  could  prescription  run  against  them.  The  evi- 
dence, therefore,  does  not  support  the  plea  of  prescription. 


Thomas  v.  Callihan's  Heirs.     VI,  N.  S.  329. 

SIXTH  District. 

A  judgment  of  nonsuit  forms  no  res  judicata. 

A  sous  seingprivi  has  no  effect  on  the  rights  of  third  parties,  until 
its  date  be  fixed  by  something  dehors  the  instrument  Old  Code, 
368,  art  122;  Louisiana  Code,  art.  2618. 
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Baillio  et  oL  v.  Maria  C.  and  Wm.  Wilson. 

VI,  N.  S.  334. 

COURT  of  Probates  Parish  of  Rapides. 
Sickness  of  leading  counsel,  is  good  ground  for  a  continuance. 
Tutor  rendering  account  should  be  allowed  a  reasonable  time  to 
answer  objections  to  his  account. 


Strong  V.  Morgan.     VI,  N.  S.  336. 


SEVENTH  District. 
A  case  of  facts. 


f 
< 


Milligan's  Heirs  v.  Hargrove.     VI,  N.  S.  337. 

Plots  of  BQnrey,  unlen  iisoiDg  with  the  title,  or  assented  to  by  one  of  the  parties,  do  not 

make  evidence  per  <e. 
The  x\g\A  of  pre-emption  accorded  by  the  act  of  congress  of  1814,  is  not  such  a  title  as 

enables  the  settler  to  plead  prescription  before  the  time  he  purchases. 

SIXTH  District 

PoRTEB,  J.,  delivered  the  opinion  of  the  court. 

This  action  is  in  relation  to  a  tract  of  land  which  the  petitioners 
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claim  in  virtue  of  a  title  emanating  from  the  Spanish  goTemment. 
The  defendant's  title  is  founded  on  a  purchase  from  the  United 
States. 

The  plaintiffs'  has  also  been  confirmed  by  our  government,  so  that 
the  main  question  in  the  cause  was,  as  to  its  location.  On  this  pointy 
a  vast  mass  of  contradictory  evidence  was  given  in  the  court  below^ 
and  a  jury^  to  whom  the  case  was  submitted,  found  for  the  defend- 
ant 

According  to  the  well  settled  jurisprudence  of  this  court,  that  ver- 
dict, founded  on  doubtful  testimony,  must  prevail,  unless  it  should 
appear  that  some  errors  in  law  were  committed,  in  placing  the  evi- 
dence before  the  jury. 

The  plaintiffs  complain  of  several;  in  the  admission  of  illegal  testi- 
mony, and  in  the  charge  of  the  court 

On  the  trial,  the  defendant  offered  in  evidence  a  plot  of  survey  ex- 
ecuted by  the  principal  deputy-surveyor  of  the  United  States,  pur- 
porting to  be  a  true  representation  of  the  surveys  of  the  private 
claims,  therein  specified,  and  of  the  manner  and  extent  in  which  they 
interfere  with  each  other,  as  they  have  been  surveyed  and  returned 
to  the  office  by  the  deputy  surveyors."  This  document  was  objected 
to  on  the  grounds  ^  that  it  constituted  no  part  of  the  defendant's  title, 
that  it  was  not  such  a  plot  as  the  officer  certifying  it  had  a  right  to 
make,  so  as  to  render  it  proof  against  parties  who  had  no  notice  in 
relation  to  it,  and  that  no  plot  can  be  admitted  in  evidence,  which  is 
not  made  under  an  order  of  court,  and  the  parties  to  be  affected 
thereby  notified  of  the  time  of  making  the  same. 

There  arises  frequently,  in  the  inferior  courts,  confusion,  in  relation 
to  the  introduction  of  plots  of  survey  in  evidence;  and  that  confu- 
sion, and  the  errors  consequent  thereon,  proceed  from  giving  them  a 
higher  degree  of  importance  than  they  are,  in  fact,  and  in  law,  enti- 
tled to;  and  from  not  distinguishing  the  use  that  may  be  made  of 
them,  in  applying  testfmony,  instead  of  considering  them  proof  in 
themselves.  Nothing  can  be  clearer,  than  that  what  is  said  and  done 
by  third  parties  can  not  be  evidence  for  or  against  those  who  are 
litigating  their  rights  before  a  court  of  justice.  It  follows,  therefore, 
that  a  representation  in  the  form  of  a  plot  presenting  to  the  eye,  a 
picture,  as  it  were,  of  that  which  has  been  done  by  others,  can  not 
be  evidence.  But  although  not  legal  proof,  it  may  be  used  by  the 
parties  to  explain  the  evidence,  and  by  the  court  to  apply  it  When 
witnesses  give  testimony  how  lines  run,  and  how  they  intersect  and 
interfere  with  each  other,  it  is  almost  impossible  to  understand  them 
without  a  diagram,  which  will  enable  those  who  are  called  on  to 
decide,  to  follow  with  the- eye  the  testimony  that  is  received  in  rela- 
tion to  them.  Hence  it  is,  that  in  almost  all  contested  cases  of  this 
kind,  courts  direct  surveys  to  be  made,  not,  as  is  frequently  supposed, 
in  the  intention  that  the  lines  which  the  surveyor  may  run,  and 
represent  on  paper,  at  the  desire  of  either  plaintiff  or  defendant, 
should  be  evidence;  but  to  enable  the  court  to  understand  and  apply 


OCTOBER  TERM,  1827.  863 

[MilligBD**  Heire  v.  Hargrove.) 

the  proof,  which  either  party  may  produce,  in  support  of  the  lines 
contended  for.  The  notice  generally  directed  to  be  given  of  the  time 
and  place  of  making  these  surveys,  is  to  enable  the  parties  to  have 
their  pretensions  exhibited,  and  to  enable  them  the  better  to  detect 
any  errors  into  which  their  adversary  may  fall.  But  though  such  a 
direction  is  extremely  proper,  when  the  making  of  the  survey  is 
within  the  control  of  the  court,  it  does  not  follow  that  one  executed 
without  notice,  may  not  be  referred  to,  to  enable  an  application  to  be 
made  of  the  proof  given  in  relation  to  those  lines,  when  there  is 
evidence  before  the  court,  that  these  lines  are  faithfully  delineated 
on  the  plot. 

When  the  survey  issues  with  the  title,  or  afterwards,  if  it  makes  a 
part  of  it,  it  becomes  evidence,  under  another  rule.  But  with  this 
exception,  no  survey  is  proof  per  se,  against  parties  in  a  court  of 
justice,  unless  it  appear  that  they  have  assentea  to  it,  as  containing 
the  truth.  In  this  case,  the  survey  which  made  no  part  of  the  title, 
was  admitted  to  go  to  the  jury  as  evidence  for  the  defendant,  and 
against  the  plaintiffs,  and  in  this  we  think  there  was  error.  The 
representation  made  in  the  office  books  of  the  United  States,  of  the 
stream  on  which  the  locus  in  quo  was  situated,  and  the  manner  in 
which  the  adjoining  titles  were  located,  was  not  proof  against  the 
plaintiff;  it  was  res  inter  alios  acta. 

The  next  question  to  be  examined,  arises  out  of  an  exception  to 
the  opinion  which  the  judge  expressed  to  the  jury  in  relation  to  the 
defendant's  plea  of  prescription.  He  charged  the  jury  <'  that  the 
right  of  pre-emption  under  the  act  of  congress  of  1814,  vests  such  a 
title  from  the  date  of  it  as  may  be  the  basis  of  a  ten  years'  prescrip- 
tion; and  that  this  opinion  grows  out  of  the  views  of  the  Supreme 
Court  upon  a  like  plea,  under  the  act  of  1 805. 

The  act  of  congress,  which,  in  the  opinion  of  the  judge,  formed  a 
proper  basis  for  prescription,  provides  that  every  person,  or  the  legal 
representatives  of  every  person  of  certain  settlers  therein  described 
^<  shall  be  entitled  to  pre-emption  in  the  purchase  thereof,  under  the 
same  restrictions,  conditions,  provisions  and  regulations,  in  every 
respect  as  directed  by  the  act,"  &c.  &c.  1  Mart.  Dig,  352,  sect.  5. 

To  enable  the  prescription  of  ten  years  to  be  successfully  pleaded, 
there  must  be  possession,  good  faith  and  just  title.  The  latter  is 
designated  to  be  that  which  in  its  nature,  is  translative  of  property. 
Tried  by  that  test,  this  biw  does  not  confer  a  title;  it  only  holds  out 
to  the  party,  a  right  to  acquire  one.  It  gave  him  an  opportunity  to 
obtain  one  if  he  chose,  but  made  his  right  depend  on  his  giving  his 
assent,  and  paying  the  price.  The  case  can  not  be  distinguished 
from  an  offer  from  an  individual  to  sell,  with  a  promise  not  to  sell 
for  a  certain  time,  to  another,  where  it  is  clear  that  he  to  whom  the 
proposal  is  made,  is  not  the  owner  until  he  closes  with  the  offer.  The 
promise  to  sell,  only  amounts  to  a  sale  when  there  exists  a  reciprocal 
consent  of  both  parties,  as  to  the  thing,  and  the  price;  nothing  here 
shows  the  consent  of  the  defendant,  until  the  time  when  he  entered 
the  land,  and  paid  the  purchase  money.    Civil  Code,  346,  art.  9. 


864  SUPREME  COURT. 

[Milligui*B  Hein  e.  Hor^roTe.] 

The  case  decided  by  this  court,  under  the  act  of  1805,  though  simi- 
lar is  not  the  same — ^There,  the  act  of  congress  gave  a  title  to  settleis 
who  had  an  inchoate  right  under  the  Spanish  government.  Nothii^ 
was  to  be  done  by  the  individual  in  possession;  it  was  not,  as  in  this, 
conferred  if  he  paid  the  price,  but  given  because  he  had  already 
settled  and  occupied.  The  moment  the  law  passed,  the  possessor 
had  a  right  to  consider  himself  the  owner;  the  certificate  he  might 
afterwards  obtain,  was  but  the  evidence  of  it  That  act  of  congress 
gave  the  title;  this  gave  it,  if  the  party  in  possession  chose  to  pur- 
chase. In  the  case  referred  to,  we  said,  nothing  depended  on  a  con- 
dition to  be  accomplished  infuiuro.  Here,  every  thing  material  did, 
and  that  condition  was,  an  assent  to  the  offer  to  sell,  and  the  payment 
of  the  price. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  this  case  be  remanded  to 
the  district  court,  with  directions  to  the  judge  a  quo  not  to  adroit  the 
plot  of  survey  marked  T,  and  not  to  charge  the  jury,  that  the  defen- 
dant has  a  good  title  by  prescription  under  the  act  of  congress  of  1814; 
and  it  is  further  ordered,  adjudged  and  decreed,  that  the  appellee  pay 
the  costs  of  this  appeal. 

Scott^  for  the  plaintiffs. 

Boj/ccy  for  the  defendant. 


Johnston  v.  Kirkland  et  al.     YI,  N.  S.  344. 

The  new  Code  recognises  the  &ther  and  mother  only  as  forced  hein  in  the  aacendiny 
line:  this  repealed  the  provisions  of  the  old  Code  which  reoognised  as  each  all  aaeend- 
ants. 

SIXTH  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff,  executor,  and  instituted  heir  to  his  wife,  states  that 
Kirkland,  grandfather,  tutor  and  curator,  to  the  testatrix,  and  her 
three  sisters,  on  the  decease  of  their  parents,  took  possession  of  the 
estate,  and  administered  it;  that  a  partial  partition  took  place  in  the 
lifetime  of  the  testatrix,  in  which  she  drew  a  lot  of  inferior  value,  and 
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her  co-heirs  became  indebted  to  her  for  a  sum  of  money  equal  to  the 
diflerence  in  vahie  of  her  share. 

The  prayer  of  the  petition  is,  that  a  final  settlement  may  take  place, 
that  the  amount  in  Kirkland's  hands,  and  the  individual  balance  of 
the  esitate  may  be  partitioned,  and  that  the  plaintiff  may  have  his 
deceased  wife's  share. 

Kirkland  pleaded  the  general  issue,  averred  himself  the  forced  heir 
of  the  testatrix,  as  her  grandfather,  that  the  will  was  void,  not  being 
made  with  the  requisite  formalities  of  law,  that  one  of  the  testatrix's 
sisters  died^  and  he  became  as  her  grandfather,  entitled  to  her  share 
of  the  estate,  as  she  left  no  issue,  nor  father  or  mother. 

The  other  defendants,  the  testatrix's  co-heirs,  pleaded  also  the 
informality  of  the  will,  that  according  to  the  will  of  her  great-grand- 
father, she  could  not  dispose  of  the  estate  she  derived  from  him. 

The  plaintiff  had  judgment,  and  the  defendants  appealed. 

The  appellee  complains  of  the  judgment,  as  it  does  not  allow  her 
interest  in  the  property  partitioned,  it  being  land  and  slaves,  which 
produce  fruits. 

We  think  the  will  was  duly  proved  in  the  parish  of  Orleans,  as 
she  died  there,  and  the  will  and  testimony  show  the  principal  part  of 
the  estate  was  in  the  state  of  Mississippi.  The  requisite  formalities 
appear  to  have  been  complied  with. 

The  new  Code  recognises  the  father  and  mother  only,  as  the  forced 
heirs  in  the  ascending  line — the  former  recognised  as  such  all  the 
a.<icendants;  and  it  is  contended  that  the  two  provisions  may  stand 
together,  and  a  repeal  of  the  former  provision  can  not  be  presumed* 
Whatever  may  be  the  rule  in  ordinary  legislation,  we  have  evidence 
that  in  the  formation  of  the  new  Code,  this  presumption  is  destroyed. 
The  jurists  who  proposed  the  amendments  in  their  report  proposed 
the  substitution  of  the  words  father  and  mother  for  one  or  several 
legitimate  ascendants:  now  it  can  not  be  imagined,  the  legislature 
meant  the  two  provisions  should  stand. 

The  will  of  the  great-srrandfather  was  made  in  South  Carolina; 
it  is  not  attended  with  the  formalities  required  in  this  state  to  make 
a  good  will — and  no  evidence  is  produced  of  the  law  of  South  Caro- 
litia  in  this  respect.  It  is  a  nuncupative  will,  and  has  but  three 
witnesses. 

The  right  of  Kirkland  to  the  estate  of  the  deceased  co-heir,  was 
disallowed  by  the  arbitrators  to  whom  the  case  was  submitted:  this 
award  became  the  judgment  of  the  court  in  which  the  suit  was  pend- 
ing, and  the  judgment  has  become  res  juHicnfa. 

The  claim  of  the  appellant  to  interest,  though  raised  in  argument, 
made  no  part  of  his  answer  to  the  petition  of  appeal. 

On  the  merits,  we  think  justice  was  completely  done. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
be  affirmed,  with  costs. 

Scnit  and  Flinty  for  the  plaintiff. 

C.  T,  Scnity  for  the  defendants. 
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Nancarrow  v.  Weathersbee.     VI,  N.  S.  347. 


According  to  our  laws  on  the  subject  of  taxttion,  it  is  necessary  that  an 

should  be  made  io  the  manner  pointed  out  therein,  and  transmitted  to  the  collectors  of 
taxes,  before  they  can  proceed  to  make  their  collections.  In  order  to  support  a  sheriff's 
deed  made  for  properly  sold  under  execution,  the  party  relying  on  such  deed  is  bound 
to  show  judgment  and  execution. 

SEVENTH  District 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  hrought  to  recover  a  tract  of  land  alleged  to  he  wrong" 
folly  withheld  by  tlie  defeijdaiit  from  the  plaintiff.  The  cause  was 
suboiitted  to  a  jury  in  the  court  below,  who  found  a  verdict  for  the 
defendant,  and  judgment  beiiig  thereon  rendered,  the  plaintiff  ap- 
pealed. 

Both  parties  to  the  suit  claim  title  to  the  property  in  dispute,  as 
derived  from  the  same  original  proprietor.  The  appellant  claims 
under  a  deed  of  sale  directly  frotn  said  proprietor,  and  the  defendant 
by  virtue  of  a  sheriff  ^s  sale  of  the  land,  made  in  collection  of  taxes. 
The  deed  to  the  plaintiff  is  dated  in  1821,  and  that  of  tbe  sheriff  in 
1814,  in  consequence  of  a  sale  for  taxes,  said  to  have  been  due  fertile 
preceding  year. 

A  correct  decision  of  the  cause  depends  on  the  validity  and  legal 
effects  of  the  sheriff's  deed.  The  objections  made  to  it,  are,  want  of 
authority  shown  in  the  officer  to  sell;  and  a  deficiency  of  proof  to 
show  that  he  pursued  all  the  measures  required  by  law  to  gire 
validity  to  the  alienation  of  the  property  by  him  sold.  The  land 
was  sold  as  the  property  of  the  Baron  de  Bastrop,  under  which  both 
parties  claim  as  above  stated.  According  to  our  laws  on  the  subject 
of  taxation,  it  is  necessary  that  an  assessment  should  be  made  in  the 
manner  pointea  out  therein,  and  transmitted  to  the  collectors  of  faxes 
before  they  can  proceed  to  make  collection.  By  this  assessment  the 
•amount  which  each  individual  citizen  is  bound  to  pay  for  the  public 
benefit,  is  definitely  fixed  on  each  and  every  part  of  his  real  property. 
It  is  in  so  many  words  the  authority  on  which  a  collector  proceeds  to 
demand  and  enforce  the  payment  of  taxes;  and  in  this  respect  may 
be  viewed  as  analagons  to  an  execution  issuing  on  a  judgment.  Nov 
in  order  to  support  a  sherifTs  deed  made  for  property  sold  under  ex- 
ecution, the  party  relying  on  such  deed  is  bound  to  show  a  judgin^t 
and  execution.  It  is  indeed  a  general  principle  of  jurisprudence,  fhat 
the  authority,  by  which  an  individual  assumes  to  act  for  another,  in 
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the  disposition  of  the. property  of  the  latter,  must^  when  questioned, 
be  shown. 

In  the  present  case,  the  record  exhibits  no  evidence  of  any  assess- 
ment of  the  land,  which  was  sold  by  the  sheriff,  or  any  other  authority 
under  which  he  acted.  We  are  therefore  of  opinion,  that  in  relation 
to  the  original  proprietor  and  those  claiming  directly  under  him,  the 
sheriff's  deed  is  void,  for  want  of  proper  authority,  shown  to  have 
been  vested  in  the  officer  who  sold.  See  in  relation  to  assessment, 
1  Martin's  Digest jp,  106,'  No.  IX  and  X. 

The  conclusion  to  which  we  have  arrived  on  the  first  objection  to 
the  validity  of  the  defendant's  title,  renders  it  unnecessary  to  examine 
the  second.  Prescription  is  pleaded  by  the  defendant;  but  the  record 
furnishes  no  evidence  to  support  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  below  be  avoided,  reversed  and  annulled;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed  that  the  plaintiff  and  appellant  do 
recover  from  tlie  defendant  and  appellee,  the  tract  of  land  claimed  in 
his  petition,  with  costs  in  both  courts. 

Scott,  for  the  plaintiff. 

DownSf  for  the  defendant 


Stokes  V.  Slokcs.     VI,  N.  S.  350. 

COURT  of  Probates. 

A  decree  of  partition  cannot  be  appealed  from.  The  partition 
must  be  made  and  homologated,  to  authorise  an  appeal  Louisiana 
Code,  1296-9. 
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Hunter  v.  Smith.    VI,  N.  S.  351. 

A  party  may  use  as  evidence,  any  document  filed  in  the  case. 

The  handwriting  of  a  clerk  wlio  is  dead,  in  entries  in  his  employers*  books;,  majr  be 


proved. 

A  party  who  has  taken  no  step  to  bring  in  a  witness,  cannot  use  his  testimony  taken 
down  by  the  clerk  in  another  case. 

SIXTH  District. 

Martin,  J.)  delivered  the  opinion  of  the  court. 

This  case  came  up  to  this  court,  in  October,  1824,  and  was  remand* 
ed.  The  plaintiff  had  a  verdict  and  judgment,  and  tiie  defendant 
appealed  anew.     3  N.  S,  109. 

The  counsel  for  the  appellant  relies  on  a  number  of  bills  of  excep- 
tions: 

1  and  2.  The  first  two  are  to  the  opinion  of  the  district  court,  who 
allow  the  introduction  in  evidence  of  an  accoimt  of  Armstrong,  against 
the  defendant,  paid  by  the  plaintiff  for  the  latter,  and  filed  among  the 
papers  of  the  suit  by  the  defendant;  and  the  testimony  of  Armstrong; 
the  introduction  of  sundry  due  bills,  the  signatures  of  which  were 
torn  off,  and  which  had  also  been  filed  by  the  defendant;  and  the  tes- 
timony of  Oliot,  in  relation  to  those  due  bills. 

The  plaintiff  sought  to  disprove  the  facts  stated  by  the  defendant, 
in  answer  to  interrogatories.  For  this  purpose,  the  testimony  of  any 
disinterested  witness  was  proper,  and  he  might  use  any  document 
placed  by  the  defendant  himself  on  the  files  of  the  coiu"t,  in  the  case, 
for  his  defence. 

3.  Another  bill  was  taken  to  the  opinion  of  the  court,  allowing 
proof  of  the  handwriting  of  a  clerk  of  the  plaintiff,  now  dead,  or  en- 
tries on  the  plaintiff's  books. 

This  instance  is  stated  in  all  the  elementary  books  of  evidence,  to 
illustrate  the  cases  in  which  the  plaintiff  may  prove  his  claim  by  en- 
tries when  on  books..  The  plaintiff  has  relied  on  Cavelier  v.  Petit, 
3  Muriin^  188,  Civil  Code,  art.  2244;  but  these  authorities  are 
evidently  inapplicable. 

4  and  5.  The  two  next  bills  were  to  the  admission  of  evidence  of 
the  former  existence  of  the  notes  of  the  defendant,  payable  to  the 
plaintiff,  and  to  that  of  payments  made  by  the  latter  for  the  former. 
The  objection  was  made  on  the  ground  of  irrelevancy;  these  notes 
and  those  payments  making  no  part  of  the  plaintiff's  claim. 

It  appears  the  averred  object  of  the  plaintiff  was  to  establish  the 
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manner  he  had  accounted  for  cotton  sold  by  him  for  the  defendant, 
and  in  what  way  the  latter  had  acquiesced  to  a  credit  which  he 
claimed.     For  this*purpose,  the  evidence  was  clearly  proper. 

6.  Another  bill  was,  to  the  admission  in  evidence  of  what  the 
parties  had  said  in  a  conversation  relating  to  the  quantity  of  bales  of 
cotton  made  by  the  defendant. 

What  has  been  said  on  the  preceding  bills  is  equally  applicable  to 
this. 

7.  The  last  bill  is  to  the  refusal  of  admitting  in  evidence,  the  testi- 
mony of  a  witness,  taken  down  by  the  clerk  during  a  former  trial  in 
the  present  case. 

The  defendant  had  taken  no  steps  to  bring  the  witness,  who  resides 
in  the  parish,  and  the  plaintiff  had  a  right  to  insist  on  the  witness 
being  seen  and  heard  by  the  jury. 

The  plaintiff  made  an  unsuccessful  effort  to  obtain  a  new  trial,  on 
the  grounds  of  the  verdict  being  contrary  to  law  and  evidence,  of  sur- 
prise, and  lastly,  on  an  allegation  that  the  jury  had  considered  it  was 
not  their  duty  to  weigh  the  evidence,  or  take  the  answer  to  the  plain- 
tiff's interrogatories  as  conclusive  evidence. 

The  first  and  second  grounds  are  particularly  left  to  the  discretion 
of  the  district  court,  who  has  better  opportunities  to  be  informed. 

It  is  true  that  when  a  fact  is  denied  by  the  party  in  answer  to 
interrogatories,  the  answer  must  be  taken  as  true,  unless  disproved 
by  two  credible  witnesses,  or  one  with  corroborating  circumstances; 
it  is  also  true,  that  when  the  law,  by  arbitray  appointment,  annexes 
to  particular  evidence,  force  and  efficacy,  beyond  what  naturally 
belongs  to  it,  a  jury  are  bound  by  the  rule  of  law,  even  in  opposition 
to  their  own  conclusion,  as  to  the  truth  of  the  facts,  from  all  other  cir- 
cumstances.    Starkie,  445. 

But  in  the  present  case,  the  plaintiff  introduced  testiihony  and 
documents  to  disprove  the  facts  sworn  to  by  the  defendant,  and  the 
jury  were  the  proper  judges  of  the  weight  of  the  circumstances  result- 
ing from  these  documents. 

On  looking  over  the  whole  evidence,  we  are  unable  to  say  the 
verdict  ought  to  be  disturbed  as  coiltrary  thereto;  and  it  is  not  shown 
to  be  contrary  to  law. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

ThomaSy  for  the  plaintiff. 

Boyctj  for  the  defendant. 


73^ 
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Spencer's  Heirs  v.  Grimball.     VI,  N.  S.  355. 

Under  the  former  g^overnment  of  Louisiana,  t  sale  by  Indians,  of  land  aasigned  to  them, 
did  not  iucapacilate  them  from  acquiring  a  right  to  soil  in  land  to  which  they  reroored. 

If  a  sale  by  the  Indians  was  followed  by  payment  of  the  price,  and  delivery  of  the  pro- 
perty, no  person  can  take  advantage  of  an  informality  in  the  mode  of  making  it,  bot 
the  Indians.    The  nullity  is  relative.    Absolute  and  rcUtive  nullities  discussed. 

The  proviso  in  the  act  of  congress,  that  under  no  one  elaitn  shall  any  person  be  entitled 
to  more  than  a  league  square,  applies  to  the  claims  of  the  Spanish  government,  i.  e., 
requiUs  for  land  approved  by  the  governors;  not  to  the  claimt  made  before  the  board 
of  commissioners,  or  assertions  of  pre-existing  rights. 

SIXTH  District. 

FoRTEB,  J.y  delivered  the  opinion  of  the  court. 

This  case,  with  several  others,  growing  out  of  the  same  subject- 
matter,  and  involving  the  same  questions  of  law,  has  stood  for  seve- 
ral years  on  the  docket,  owing  to  the  fact  that  one  of  the  judges  of 
this  court  had  an  interest  in  them,  and  that  another,  while  at  the  bar, 
had  been  employed  as  counsel  for  the  plaintiffs.  A  late  act  of  the 
general  assembly,  has  removed  the  objection  which  existed  to  the 
latter,  and  after  a  full  discussion  they  are  now  presented  for  decisioii. 
The  member  of  the  court  who  is  on  this  occasion  the  organ  of  its 
opuiion,  would  have  gladly  declined  taking  any  part  in  these  causes; 
but  the  legislature  having  declared  that  being  once  the  advocate  of 
a  suitor  in  our  courts,  is  not  a  disqualification  from  becoming  his 
judge,  he  is  no  longer  permitted  to  consult  his  own  feelings  He 
lias,  however,  endeavored,  and  he  hopes  he  has  succeeded,  to  discard 
all  former  impressions,  and  abandon  any  previous  opinions  which 
grew  out  of  the  different  relation  in  which  he  once  stood  to  the  par- 
ties. In  the  accomplishment  of  this  desire  he  has  been  aided  by  the 
great  length  of  time  which  has  elapsed  since  his  mind  was  at  all 
turned  to  the  subject;  and  by  the  able  argument  at  the  bar,  which 
has  placed  the  principal  questions  of  the  case,  in  every  light  of  which 
it  is  believed  they  are  susceptible. 

The  suit  is  one  for  land.  The  title  of  the  plaintiffs  is  derived  from 
certain  persons  called  Millar  &  Fulton,  who,  previous  to  the  change 
of  government,  bought  from  the  Chocto,  Pascagoula  and  Biloxi 
tribes  of  Indians,  all  the  lands  owned  by  them  on  the  Bayou  BcbuI 
The  defendant  claims  the  premises  in  virtue  of  a  purchase  from  the 
United  States.  As  he  is  in  possession,  he  has  availed  himself  of  the 
legal  right  of  persons  so  situated,  which  enables  them  to  force  their 
adversaries  to  recover  on  the  strength  of  their  title;  and  he  has  made 
various  objections  to  that  of  the  plaintiffs. 
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These  objections  may  be  reduced  under  the  three  following 
heads: — 

1.  That  the  Indians  had  no  title  in  the  laud  to  sell. 

2.  That  they  did  not  sell. 

And  3,  and  lastly,  that  if  they  did,  the  property  which  they  could 
legally  dispose  of,  did  not  embrace  the  locus  in  quo, 

I.  The  first  of  these  questions  can  scarcely  be  considered  an  open 
one  in  this  court.  It  has  already  been  decided  in  the  cases  of  Ueboul  v. 
Nero,  and  Martin  v.  Johnston,  that  tribes  of  Indians,  to  whom  lands 
were  allotted  by  the  Spanish  ofiScers  of  Louisiana,  in  pursuance  of 
the  laws  of  the  Indies,  acquired  a  legal  title  to  the  soil.  That  they 
were  in  every  respect  as  completely  owners  of  it,  as  those  who  held 
under  a  complete  grant,  although  being  considered  in  a  state  of  pu- 
pilage the  authority  of  the  public  officers,  who  were  constituted  their 
guardians,  was  necessary  to  a  valid  alienation  of  their  property.  Of 
the  correctness  of  these  decisions,  we  have  no  doubt,  and  we  deem  it 
sufficient  to  refer  to  those  laws  of  the  Indies  on  which  they  were  pro- 
fessedly based.  5  Marlitiy  655;  Ibid.  490;  Recap,  de  las  ftidias, 
lib.  A,  til.  12,  /.  13,8. 

But  it  is  contended  that  no  right  was  shown  in  the  Indians  to  set- 
tle iu  one  part  of  the  country,  and  after  settling  there,  to  remove  and 
place  themselves  on  other  portions  of  the  domain,  and  dispose  of 
that  too.  as  soon  as  real  or  fancied  necessity,  or  caprice,  might  urge 
them  to  such  a  measure.  It  is  contended,  that  the  Spanish  laws  did 
not  confer  on  them  any  such  privilege,  and  that  the  exercise  of  it 
would  have  been  incompatible  with  complete  sovereignty  over  the 
soil,  because  in  this  way  the  whole  right  of  the  nation  in  it  might  be 
lost.  This  objection  appears  to  us  of  little  weight  when  considered 
in  relation  to  the  laws  and  the  policy  of  the  country  by  which  its  va- 
lidity must  be  tested.  Spain  appears  to  have  felt  earlier  than  any 
other  European  nation,  the  wrongs  inflicted  on  the  original  inhabi- 
tants of  this  continent,  and  her  legislation  bears  repealed  and  anxious 
marks  of  her  desire  to  repair  the  injuries  her  ambition  and  cupidity 
had  occasioned.  Whether  she  was  defeated  or  not  in  this  laudable 
purpose  by  the  neglect  of  her  subordinate  agents,  cannot  affect  the 
argument  in  a  court  of  justice.  Her  indulgence  to  those  tribes  of 
Indians  who  survived  the  conquest*,  her  liberatity,or  rather  justice  in 
allotting  to  them  particular  portions  of  the  soil  she  had  wrested  from 
them,  and  her  care  to  make  these  acquisitions  of  value,  by  preventing 
the  intrusion  of  white  settlers,  are  proved  by  various  laws,  passed  at 
different  times,  for  the  government  of  her  colonies  in  America.  One 
of  these  laws  meets  the  very  objection  taken  in  this  case,  and  directs 
that  when  the  Indians  give  up  their  lands  to  the  whites  others  shall 
be  assigned  to  them.  Yporque  a  las  Itidios  se  habian  de  senalar  y 
dar  tierrasyf/  aguas^y  monies ^  si  se  guilaren  a  Esptmoles^se  las 
danjusta  recompensa  en  olra  parle.  Becop.  de  las  Ind.  liv.  6,  /i7. 
3^  ley  14.  It  is  true  this  law  does  not  specify  in  what  mode  the 
Indians  must  abandon,  to  enable  them  to  enjoy  this  advantage;  it 
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cannot,  ho  we  ver,  be  presumed  to  be  in  the  contemplation  of  the  govern- 
ment to  permit  them  to  make  donations  of  their  lands  to  the  Spanisil 
setders.     But,  be  that  as  it  may,  the  expressions  used^  do  by  no  means 
authorise  this  court  to  say,  that  the  actof  tlie  Spanish  governor  assign- 
ing tiie  lands  now  in  dispute  was  null  and  void,  because  they  had  al- 
ready sold  a  place  previouslygiven  to  them.  And  atall  events, this  waa 
a  question  between  them  or  their  assignees;  and  the  general  govern- 
ment of  the  United  States  have  waived  the  objection  by  confirming  (as 
it  will  hereafter  be  shown  they  have  done)  the  alienation  made  by 
the  Indians. 

11.  Considering,  therefore,  that  it  is  perfectly  clear,  a  title  to  the 
soil  was  vested  in  the  vendors  of  the  plaintiflfs,  which  they  might  sell; 
whether  they  have  sold  or  not  is  the  second  question,  in  the  order  in 
which  we  have  stated  the  objections  made  to  the  plaintiff's  right  of 
recovery. 

The  objections  taken  on  this  branch  of  the  subject  by  the  defen- 
dant, went  both  to  the  Bale  made  by  the  Chocto  tribe  of  Indians,  and 
that  jointly  executed  by  the  Pascagoulas  and  Biloxis.  But  a  sligbt 
attention  to  the  relative  situation  of  the  different  tribes  on  the  Bayou 
will  show  that  the  validity  of  the  sale  of  the  former  cannot  be  called 
in  question  between  these  parties  in  this  suit.  According  to  the  evi- 
dence, the  Choctos  were  placed  highest  up  on  the  stream;  the  Pasca- 
goulas next  below,  and  the  Biloxis  below  them.  Millar  &  Fulton 
bought  by  two  distinct  instruments  of  writing,  the  right  and  title  of 
the  three  nations.  The  land  ciaimed  by  the  plaintiffs  is  embraced 
within  the  lowest  part  of  this  purchase,  hence,  if  they  have  any  right 
it  must  be  under  the  Biloxi  tribe;  consequently,  whether  the  Choctoa 
have  regularly  sold  or  not,  may  be  dismissed  from  our  oonsideratioiiy 
as  totally  unconnected  with  the  case  before  us. 

The  Pascagoulas  and  Biloxis  sold  by  one  public  act.  It  was 
passed  before  the  Commandant  of  Rapides,  and  afterwards  approved 
by  the  governor  of  Louisiana.  The  price  agreed  on  appears  to  have 
been  paid,  and  possession  was  delivered.  The  defendant  contends 
the  plaintiffs  have  no  right  to  recover  from  him,  even  admitting  the 
Indians  could,  because,  by  the  laws  of  Spain,  their  lands  mii.st  be 
sold  at  auction.  I'he  plaintiffs  reply  that  this  informality,  if  it  be 
such,  is  one  of  which  the  defendant  has  no  right  to  avail  himself; 
that  the  Indians  can  alone  claim  the  benefit  of  it. 

This  question  was  discussed  and  decided  in  the  case  of  Martin  o. 
Johnston,  and  the  defetKiant  is  wholly  in  error  in  supposing  that, 
because  there,  the  Indian  title  was  presented  by  a  defendant  in  pos- 
session, and  here  by  a  plaintiff  seeking  to  obtain  it,  the  authority 
of  that  decision  has  no  application  to  this  case.  The  plaintiff  theie 
showed  a  legal  title  to  the  premises,  which  compelled  the  defendant 
to  establi^  one  in  himself;  in  doing  so  he  was  actor  and  every  ob- 
jection was  open  to  his  atlversary,  that  would  have  been  if  Martin 
had  been  in  possession,  a«id  Johnston  plaintiff.  But,  as  the  correct- 
nesdof  the  decision. to  this  extent  has  been  strongly  impugned,  it 
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may  be  as  well  to  look  at  the  subject  a  little  more  closely.  It  involves, 
ill  its  examination,  the  doctrine  of  what  is  called  in  our  jurisprudence, 
absolute  and  relative  nullities;  one  which  though  clear  enough  in  re- 
lation to  those  extreme  cases,  which  suggested  the  distitiction  just 
stated,  frequently  occasions  great  embarrassment  in  its  application, 
from  the  difficulty  of  distinguishing  satisfactorily,  under  which  head 
of  nttllity  the  objection  falls.  It  is  believed,  however,  that  little  caa 
exist  in  relation  to  the  case  before  us.  Some  of  the  writers  on  our 
law  of  the  very  highest  authority,  are  of  opinion,  that  it  is  only  such 
nullities  as  grow  out  of  prohibitions,  having  for  their  first  and  priii- 
cipal  object,  reasons  of  public  utility,  that  strangers  can  set  up  in  their 
defence;  and  that  whenever  the  nullity  is  pronounced  by  the  law 
more  in  relation  to  the  individual,  than  the  public,  the  party  intended 
to  be  protected  can  alone  claim  the  benefit  of  it  Others  of  equal 
celebrity  reject  the  distinction,  and  think  that,  whenever  the  contract 
claimed  under,  is  declared  null  for  want  of  certain  formalities, 
no  person  can  claim  title  under  it.  Which  of  these  doctrines  we 
should  incline  to  adopt,  this  case  does  not  require  us  to  say,  nor  have 
we  any  opinion  formed  on  the  matter.  Taking  the  principles  con- 
tended for  by  those  who  have  pushed  the  doctrine  the  farthest,  ia 
support  of  the  pretension  set  up  by  the  defendant,  the  defence  cannot 
avail  him.  In  argument,  his  counsel  correctly  assimilated  the  inca- 
pacity under  which  the  Indians  were  placed,  to  that  to  which  mitiors 
are  subject,  and  it  was  urged  that  a  sale  of  the  property  of  the  latter 
was  null  and  void,  if  not  made  with  the  formalities  prescribed  by  law. 
TouUier^  among  others,  puts  the  very  case  of  a  minor  selling  infor- 
mally, as  a  voidable,  not  a  void  contract,  of  which  the  nullity«is  only 
relative;  though  he  states,  it  would  be  difierent,  if  a  forced  sale,  or 
one  made  by  his  tutor,  did  not  pursue  the  forms  prescribed  by  law. 
A  moment 's  consideration  as  to  the  consequences  that  follow  a  con- 
tract with  a  minor,  will  show  how  sound  this  doctrine  is.  In  the 
first  place,  the  party  contractuig  is  bound  to  the  same  extent  as  if  he 
had  bargained  with  a  person  of  full  age.  The  minor,  himself,  too  is 
bound,  if,  after  arriving  at  the  age  of  majority,  he  expressly,  or  im- 
pliedly approves  of  the  alienation,  or  suffers  the  time  within  which 
he  may  rescind  it  to  elapse  without  bringing  an  action  to  set  it  aside. 
An  agreement  which  may  produce  such  effects,  caimot  be  considered 
null;  it  is  only  voidable,  and  no  one  can  avoid  it,  but  he  whom  the 
law  intended  to  protect.  The  consequences  of  a  contrary  rule  would 
be,  that  a  third  party,  by  getting  possession  of  property  to  which  he 
had  no  right,  might  have  a  contract  declared  null,  which  the  minor, 
for  whose  benefit  the  protection  was  given,  would  affirm  when  he 
came  of  age.  Into  such  an  absurdity  this  court  cannot  permit  itself 
to  be  led.  InvUo  deneficium  non  dulnr  is  as  well  the  maxim  of  law 
as  it  is  of  common  sense,  and  if  the  party  who  is  empowered  to  set 
aside  a  contract,  does  not  choose  to  do  it,  no  other  can.  This  case 
shows  most  strikingly,  we  think,  the  justness  and  propriety  of  the 
rule  we  have  been  endeavoring  to  explain.    The  contract  was  com* 
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plete — there  was  thing,  consent,  price  paid^  and  possessioQ  delivered 
Whether  the  tribe  of  Indians  who  sold,  has  been  swept  away  and 
extinguished  by  the  advancing  tide  of  civilisation,  or  whether  some 
remnants  of  them  do  now  siill  exist,  the  record  does  not  inform  us. 
But  on  either  hypothesis,  the  consequence  is  the  same,  or  nearly  so. 
On  the  first,  they  have  left  no  representatives,  and  the  rescission  of  the 
contract  never  can  be  demanded.  On  the  last,  a  quarter  of  a  century 
has  now  elapsed,  without  any  attempt  on  their  part  to  annul  the  sale. 
With  what  propriety,  then,  can  a  third  party  seek  to  have  it  avoided! 
and  how  can  he  be  permitted  to  avail  himself  of  such  privilege,  when 
every  presumption  arising  out  of  the  facts  of  the  case,  compels  the 
belief,  that  the  parties  whose  right  he  wishes  to  enforce,  either  never 
can,  or  never  will,  enforce  it  themselves.  TfmlKer^  Droit  Citnl 
Fraucais,  vol.  7,  no,  553,  ar/.  561  and  564;  Dtmod^  TVaite  des 
Pres.  part,  I,  cap.  8, 47;  Nouveau  Beperioire  de juris j  verbo Nulliiiy 
sect.  2  and  3. 

II  I.  The  last  and  the  most  difficult  question  in  the  case,  fs  that  which 
relates  to  the  location  of  the  titles  under  which  the  plainti^  claim. 
It  has  been  already  stated  that  they  derive  their  right  from  Millar  & 
Fulton,  who  purchased  from  three  tribes  of  It^dians.  The  Choctos 
were  first  placed  on  the  Bayou  Boeuf;  the  Pascagoulas  andBWoxis, 
last.  The  upper  boundary  assigned  to  the  Choctos  was  the  Bayou 
Robert;  the  lower  does  not  appear  to  have  been  positively  fixed. 
Wlten  the  Spanish  officer  located  the  Biloxis  and  Pascagoulas, 
although  they  were  distinct  and  separate  communities,  he  gave  them 
a  joint  possession,  and  assigned  them  land  from  the  lower  boundary 
of  the  ^loctos,  down  to  the  mouth  of  the  Bayou  Crocodile.  The 
whole  of  these  proceedings  exhibit  a  great  deal  of  that  looseness  and 
irregularity  which  characterise  the  acts  of  the  Spanish  officers  in 
Louisiana.  Both*  the  commandant  and  the  governor  seem  to  have 
been  ignorant,  or  if  not  ignorant  of,  to  have  entirely  disregarded  the 
hiws  of  the  Indies,  which  limit  the  quantity  of  land  each  tribe  was 
entitled  to:  for  the  space  assigned  to  the  Pascagoulas  and  Biloxis, 
far  exceeds  that  which  under  the  most  liberal  construction  of  those 
laws  they  should  have  received.  But  the  irregularity  which  arose 
from  the  acts  of  the  officers  of  the  goyernment,  is  not  the  only  diffi* 
eulty  the  case  presents.  The  Indians  settled  so  near  each  other  that 
there  is  not  a  league  from  each  village.  Under  these  circnmstances, 
the  argument  of  the  cas<>  exhibited  a  great  diversity  of  opinion  as  to 
the  true  location.  The  counsel  for  the  plaintiffs  have  not  been  able 
to  agree  themselves  on  the  proper  one.  The  defendant  contends  for 
boundaries  which  would  place  him  far  out  of  the  limits  of  the  Indian 
title 

Before  examining  the  grounds  assui^ed  by  the  defendant  on  this 
point,  it  becomes  neceasary  to  notice  and  dispose  of  those  taken  by 
the  plaintiffs.  Their  first  proposition  appears  to  us  quite  untenable 
They  have  contended  that  by  the  local  usages  existing  iu  Louisiana, 
the  Indians  were  entitled  to  more  than  a  league;  and  the  evideooa 
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they  ofier  of  these  usages,  is  the  assent  of  the  governor  to  a  sale,  by 
which  much  more  was  sold  by  one  tribe.  Respect  is  certainly  due 
to  the  official  acts  of  the  officers  of  the  former  government,  and  in 
the  absence  of  proof  to  the  contrary,  we  should  be  inclined  to  con- 
sider them  prima  facie  correct.  Bat  in  relation  to  the  subject- 
matter  before  us,  we  have  the  law  itself,  which  dearly  limits  the  quaa^ 
tity  to  which  Indians  were  entitled.  Now  for  us  to  say,  that  a  vie-* 
lation  of  that  law  was  an  evidence  of  an  usage  which  controlled  it, 
would  place  all  laws  at  the  mercy  of  those  who  owed  them  obedience^ 

Some  of  the  counsel  who  have  advocated  the  rights  of  the  plaintiffs 
in  the  several  causes  now  before  us,  which  have  grown  out  of  the 
purchase  from  the  Indians,  have  urged  that  the  law  only  gave  the 
superficies  embraced  within  a  square  league  to  each  tribe.  Others 
have  contended  that  they  were  entitled  to  a  league  in  every  direction 
round  their  village,  It  is  unnecessary  for  us  to  decide  this  point,  for 
according  to  the  evidence,  a  league  from  the  lowest  village  on  the 
bayou,  which  was  that  of  the  Biloxis,  would  not  reach  the  laa<jl 
claimed  by  the  defendant. 

The  Chocto  Indians  who  were  first  placed  on  the  Bayou  Boeuf,  ha4 
lands  assigned  thetn  from  the  place  where  the  Bayou  Robert  enters 
into  it,  down  to  the  spot  occupied  by  them  as  a  village.  This  space 
was  about  one  league.  Previous  to  their  sale  to  Millar  &  Fuitc^i^, 
they  had  sold  to  other  persons  portions  of  this  soil,  and  their  upper 
limit  at  the  tiine  (he  former  purchased,  was  near  the  confluence  of 
the  Bayou  Clair  and  Bayou  Bceuf,  at  a  place  represented  on  the  plat 
of  survey  by  the  letters  C.  B.  In  their  act  of  sale  to  Millar  &  FuA- 
ton,'they  state,  that  they  sell  the  villnges  and  fields  granted  them  by 
the  Baron  de  Car  *ndelet,  and  that  they  do  this  in  the  presetice  of  the 
Biloxi  and  Pascagoula  It)(^iati8,  who  give  them  a  sufficient  portion  of 
their  land  to  make  up  the  village  and  fields.  The  boundaries  given  in 
this  sale  are  a  sycamore  free  above,  and  two  sweet  gums  below, 
adjoining  the  lands  of  the  Pascagoulas.  In  ihe  sale  from  the  Biloxis 
and  Pascagoulas,  it  is  declared  that  they  sell  from  the  Chocto  village 
above,  down  to  a  limit  on  the  bayou,  which  will  embrace  all  the 
lands  granted  to  them.  On  these  facts  the  defendant  contends  that, 
the  Choctos  having  sold  nearly  all  the  soil  belonging  to  them,  pre- 
vious to  the  alienation  to  Millar  &  Fulton,  and  no  evidence  beins; 
of  a  new  assignment  to  them  of  any  land  below,  their  lower  liuat 
must  be  the  village;  that  this  conohision  is  strengthened  by  the  Pasca- 
goulas and  Biloxis  calling  to  bound  the  land  sold  by  them  on  that 
village;  atid  that  at  all  events,  all  who  claim  under  Millar  &  Ful- 
ton can  not  contest  this  argument,  because  they  acknowledged,  iq 
accepting  a  sale  from  the  Choctos  with  that  boundary,  that  their  title 
did  not  extend  any  further  down  the  bayou;  and  afterwards  pur- 
chased from  the  other  tribes;  and  in  the  deed  of  conveyance,  admit- 
ted that  the  land  acquired  from  the  Pascagoulas  and  Biloxis,  joined 
(upoii  that  villa&ie  above. 

We  trust,  that  this  is  not  a  weak  summary  of  an  ai^umeat  whiofa 
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was  Strongly  pressed  on  our  attention  on  the  bearing;  if  correct,  (he 
two  leagues  which  the  Pascagoula  and  Biioxi  tribes  conid  leg^llj 
dispose  of,  would  not  come  near  to  the  /ocns  in  quo.  But  whether 
the  position  as«nmed  would  be  tenable  or  not,  if  the  plaintiffs  relied 
solely  on  the  title  from  the  Indians,  we  need  not  inqnire.  The  ques- 
tion assumes  a  very  different  aspect,  when  they  present  themselves 
under  the  confirmation  of  the  United  States. 

In  the  notice  filed  with  the  commissioners  appointed  by  the  general 
government  to  pass  on  the  validity  of  land  titles  in  Louisiana,  the 
persotis  under  whom  the  plaintiffs  claim,  demanded  a  confirmation 
of  their  title  to  46,800  arpents  of  land  on  both  sides  of  Rayon  BcBiif, 
in  virtue  of  purchases  made  from  the  Chocto,  Pascagoula  and  Hiloxi 
tribes  of  Indians.    These  commissioners  after  hearing  evidence  in 
support  of  the  demand  thus  madQ,  recommended  a  confirmation  of  it 
to  the  extent  of  23,400  arpents.     In  their  report,  they  divided  thfe 
different  claims  on  which  they  had  passed  into  distinct  classes,  accord- 
ing to  their  dignity,  designating  them  by  different  letters  of  the  alpha- 
bet: that  in  relation  to  the  Indian  title  was  marked  B.     The  act  of 
Congress  confirming  the  report,  is  in  the  following  words:  **  the  ctaims 
marked  B,  and  described  in  the  several  classes  in  the  reports  of  the 
eomfiiissioners  for  the  western  district  of  the  state  of  Louisiana,  for- 
merly territory  of  Orleans,  and  recommended  by  them  for  confirma- 
tion, are  hereby  confirmed.     Provided  never  the/ess^  that  under  no 
one  claim  shall  any  person  or  persons  be  entitled  under  this  act,  to 
more  than  the  quantity  contained  in  a  league  square.'^     Ing,  Dig, 
537. 

It  becomes  necessary  to  inquire  what  was  meant  by  the  legislatnre 
in  using  the  term  one  claim: — to  ascertain  whether  the  limitation 
was  affixed  to  the  claim  set  up  before  the  commissioners,  or  to  the 
claim  under  the  Spanish  government,  in  virtue  of  which  the  demand 
had  been  made.  It  catmot  ue  doubted,  we  think,  but  the  latter  was 
intended,  and  tbat  this  results  as  well  from  the  phraseology  used,  as 
from  the  reason  of  the  thing.  If  the  intention  of  Congress  had  been, 
that  no  person  should  obtain  more  than  a  league  square  of  land,  no 
matter  how  many  original  titles  emanating  from  the  Spanish  govern- 
ment he  had  acquired  by  purchase  or  otherwise,  the  language 
proper  to  express  that  idea  would  have  been  resorted  to,  and  the  act 
would  have  declared  that*no  clttimant  should  have  mor«  than  one 
league.  Instead  of  that  the  expressions  are,  that  under  no  one  claim 
shnll  any  person  or  persons  be  entitled  to  more  than  the  quantify  con- 
tained in  a  league  square.  If  under  more  than  one  claim,  the  conse- 
quence, therefore,  not  necessarily,  but  strongly  is,  that  they  may  have 
more. 

Again,  by  the  terms  under  one  claim,  is  clearly  meant  the  title  from 
the  former  government  under  which  the  deu^and  for  confirmation 
was  made.  To  apply  it  to  the  claim  put  in  before  the  commission- 
ers, would  be  admitting,  that  Contrress  intended  to  grant  lands  io 
consequence  of  the  claim  made  to  them,  instead  of  the  claim  or  tirJes 
which  existed  for  them  under  the  former  government. 
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The  language  is  so  clear,  that  there  is  scarcely  a  necessity  for 
resorting  to  the  other  rules  which  aid  courts  of  justice  in  the  interpre- 
tation of  statutes.  But  if  we  recurred  to  one  of  them,  the  construc- 
tion we  have  given  would  be  greatly  strengthened.  It  is  well  known 
that  no  inconsiderable  part  of  the  soil  of  Louisiana  is  covered  by 
large  grants,  in  regard  to  which  the  government  of  the  United  States 
has  hitherto  exhibited  great  jealousy.  If  the  word  claim  in  the  act 
of  Congress  should  be  held  to  apply  to  the  derivative  title,  instead 
of  the  original  grants,  they  would  have  been  confirmed  by  this  law> 
for  all  portions  of  them  which  the  grantee  might  have  sold  to  ail 
extent  not  exceeding  one  square  league.  That  such  was  not  the 
intention  of  Congress,  we  believe  cannot  be  questioned.  These  obser*" 
vations  suggest  the  idea,  that  it  was  still  less  their  intention  to  limil 
the  rights  of  purchasers  who  held  wider  titles  that  were  good  by  the 
laws  of  Spain.  The  instances  were  -numerous  at  the  change  of  go- 
vernmenl,  of  land  originally  granted  out  in  quantities  less  than  a 
league  square  to  different  individuals  having  centred  in  one  per^n 
who  had  legally  acquired  them  through  purchase,  exchange,  or  thef 
other  modes  by  which  property  is  transferred.  If  these  titles  were 
all  good,  and  proper  objects  of  confirmation,  had  they  remained  in 
the  hands  of  the  grantees,  no  possible  reason  can' be  given  why  they 
should  not  be  go^  to  those  who  held  under  them.  And  to  say  that, 
because  the  latter  inserted  all  these  demands  in  one  notice,  or  on6 
chim,  before  the  commissioners,  they  oould  only  have  one  league, 
while  the  persons  under  whom  they  claimed  would  have  obtained  a 
confirmation  to  the  whole  extent  of  their  titles,  would  be  supposing 
Congress  to  have  objections  to  the  claimant  instead  of  the  title.  Nay, 
it  would  involve  a  greater  absurdity.  For  admitting  the  dainiaiA 
to  have  acquired  six  square  lesagnes,  under  so  many  diflferent  titles, 
if  he  had  filed  separate  claims  for  each,  the  limitation  in  the  act 
would  have  given  him  the  whole  quantity;  but  if  he  had  embraced 
them  all  in  one  claim  before  the  commissioners,  he  would  only  have 
had  a  league  square. 

If  the  foregoing  observations  be  corrcfct,  Millar  &  Fulton's  title 
was  confirmed  to  the  extent  of  three  leagues,  for  they  claimed  under 
three  distinct  titles,  existing  under  the  Spanish  govemtnent;  namely, 
one  in  favor  of  the  Chocto,  another  in  faVor  of  the  Pascagoula,  and 
the  third  in  favor  of  the  Biloxi  tribe  of  Indians. 

In  the  preceding  opinion,  we  have  dwelt  more  at  leneth  on  several 
parts  of  the  case  than  their  difficulty  or  importance  rendered  neces- 
sary. But  situated  as  the  court  is  in  the  decision  of  this  cause,  we 
were  unwilling  to  assume  any  thing,  or  state  any  conclusion,  without 
stating  at  the  same  time  the  reasoning  by  which  we  arrived  at  it,  and 
the  premises  on  which  that  reasoning  was  founded. 

It  now  only  remains  for  us  to  ascertain  how  far  the  defendant 

interferes  with  the  rights  of  the  plaintiflTs  under  the  confirmation  of 

three  square  leagues.    The  surveyor  swears,  that  a  line  of  three 

leagues  from  the  sycamore  tree  (which  was  the  upper  boundary 
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given  by  the  Choctos  in  the  sale  to  MiUar&  Fulton)  will  not  enter  into 
the  improvement  of  the  defendant  by  one  arpent.    But  he  adds,  thfa 
measurement  was  made  without  regard  to  the  superficial  contents  of 
the  survey,  which,  if  observed,  would  give  the  lines  a  greater  length 
and  consequently  extend  the  line  further  into  the  claim  of  the  defen- 
dant.   According  to  the  notes  which  accompany  the  plot  of  survey 
returned  into  court,  a  line  designated  thereon  by  the  letters  R  F  T  S 
is  stated  to  include  the  quantity  of  three  leagues  between  it  and  the 
sycamore  stump,  if  the  land  is  surveyed  so  as  to  give  40  arpents  on 
each  side  of  the  Bayou.    This  mode  of  laying  off  the  land  is  agreeable 
to  the  constant  usage  under  the  French  and  Spanish  governments, 
and  to  (he  report  of  the  commissioners,  who  confirmed  the  claim  to 
the  extent  of  40  arpents  on  each  side.    The  limitation  in  the  act  of 
congress  is  to  quantity,  and  leaves  the  manner  of  location  indicated 
in  the  report,  untouched. 

The  line  already  referred  to,  embraces  a  part  of  the  land  claimed 
by  the  defendant  and  to  the  extent  of  that  interference,  the  plaintiff 
must  recover;  but,  we  cannot  give  a  final  judgment,  for  the  evidence 
does  not  inform  us  of  the  extent  of  that  interference.  The  district 
court  decreed  that  the  plaintiffs  should  recover  all  the  land  which 
might  be  included  within  certain  lines,  while  the  judgment,  to  be  sus- 
ceptible of  execution,  ought  to  have  ascertained  the  exact  quantity 
within  those  lines,  otherwise,  a  new  suit  might  arise  from  alleged 
errors  in  the  sheriff  carrying  the  decree  into  effect. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  that  the  case 
be  remanded  for  a  new  trial,  and  that  the  appellee  pay  the  costs  of 
this  appeal 

Seoil  and  Others^  for  the  plainti£b. 

TVibon,  for  the  defendant. 
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If  the  defeodantt  who  has  obtained  a  new  trial,  waives  it,  and  ooneenta  that  judgment 
should  be  signed  on  the  first  verdict,  and  that  the  record  should  consist  of  the  evidence 
given  on  the  first  trial,  he  is  not  thereby  precluded  from  his  appeaL 

A  creditor  may  recover  from  the  surety,  although  the  former  told  the  lattcyr,  the  debtor 
was  good,  and  no  injury  would  result  to  the  surety. 

EIGHTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  action  is  brought  on  a  promissory  note,  by  which  the  defen- 
dant bound  himself  jointly  and  severally  with  a  co-obligor,  to  pay  to 
the  plaintiff,  as  guardiaa  of  the  heirs  of  Benjamin  Carman,  deceased 
the  sum  of  946  dollars,  with  interest  at  ten  per  cent,  from  the  1st  of 
March  1820,  until  paid. 

The  answer  denies  that  the  plaintiff  is  guardian  of  the  heirs  of 
Carman,  and  avers  that  the  obligation  sued  on  was  given  without 
any  consideration,  and  upon  the  false  and  deceitful  representationei 
made  by  the  petitioner  to  the  defendant. 

The  cause  was  submitted  to  a  jury  in  the  court  below,  who  found 
for  the  plaintiff,  and  a  new  trial  was  prayed  for,  and  granted.  The 
defendant,  however,  declined  a  second  examination  of  the  case  in 
the  court  below.  On  his  motion,  the  jury  empannelled  to  try  it,  were 
prevented  from  rendering  a  verdict,  a  juror  was  withdrawn,  and  the 
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plaintiff  consenting,  it  was  agreed  that  judgment  should  be  signed  on 
the  former  verdict,  and  that  the  record  should  consist  of  the  evidence 
on  which  the  first  jury  passed. 

It  has  been  contended  that  this  consent  of  the  defendant,  to  suffer 
judgment  to  be  signed^  precludes  him  from  complaining  of  the  cor- 
rectness or  legality  of  it. 

But  we  think  differently.  It  is  clearly  not  a  confession  of  judg- 
ment, but  an  agreement  that  judgment  should  be  entered  on  the  ver- 
dict The  provision  made  in  the  agreement  for  preserving  the  evi- 
dence on  which  the  cause  was  tried  marks  very  plainly,  the  manner 
which  it  was  understood  by  the  parties  at  the  time  it  was  made.  It 
can  scarcely  be  doubted  that  their  intention  was  to  cease  contesting 
the  cause  in  the  court  below,  and  put  it  in  such  a  shape  that  it  could 
be  passed  on  here. 

A  good  deal  has  been  said  on  the  merits.  The  plaintiff  put  in- 
terrogatories to  the  defendant  which  were  answered  by  an  admission 
of  the  signature  of  the  note,  coupled,  however,  with  the  declaration 
that  the  plaintiff  told  him  that  his  signature  was  a  mere  matter  of 
formality,  and  that  if  he  signed  it  he  should  not  be  injured.  In  addi- 
tion to  this  answer,  the  defendant  introduced  witnessestoconoborate 
it.  One  of  them  testifies  merely  to  the  conversation  he  had  with  the 
plaintiff  when  asked  by  him  to  become  surety,  and  that  conversa- 
tion was  in  itself  immaterial.  The  other  deposes,  that  he  heard  the 
plaintiff  ask  the  defendant  to  sign  the  note,  and  that  on  making  the 
request,  he  observed  that  the  principal,  E.  Ford,  was  worth  the  money, 
that  there  could  be  no  difficulty  in  becoming  his  surety,  and  that  the 
defendant  would  not  be  injured  in  the  least. 

The  testimony  introduced  by  the  plaintiff  establishes  that  the  de- 
fendant hud  declared  that  he  had  become  his  uncle's  surety,  and 
that  when  he  made  that  declaration,  he  did  not  state  that  he  was  not 
to  be  injured,  or  make  any  observation  to  qualify  or  limit  the  respon- 
sibility he  had  incurred  by  his  signature. 

The  answer  of  the  defendant  must  be  taken  with  the  evidence 
which  he  himself  introduced  to  corroborate  and  explain  it  So  con- 
sidered, the  impressions  produced  on  our  minds  (as  it  appears  to  have 
been  on  those  of  the  jury  below)  is,  that  the  defendant  was  told  he 
would  sustain  no  injury,  because  the  principal  was  solvent.  There 
is  no  proof  this  statement  was  false  at  the  time  it  was  made,  or  that 
the  defendant  was  not  as  well  acquainted  with  the  pecuniary  cir- 
cumstances of  his  uncle,  as  the  plaintiff,  and  though  this  opinion  may 
have  turned  out  to  be  erroneous,  we  do  not  think  it  sufficient  to  avoid 
the  contract. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Hoffman,  for  the  plaintiff. 

Ripky  and  Hennen,  for  the  defendant. 
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Stewart  v.  Barrow.     VI,  N.  S.  381. 

If  the  cauae  be  tried  without  evidence,  and  out  of  the  regtilar  time  of  the  coart,  the  party 
cannot  be  reiieyed  by  a  eertiarari^  bat  ia  driven  to  hie  appeaL 

PARISH  of  West  Feliciana. 
Application  for  a  Cerlioraru 

PoRTEBy  J.y  delivered  the  opinion  of  the  court. 

This  is  an  application  for  a  writ  o(  certiorari  to  the  parish  judge 
of  West  Feliciana,  commanding  him  to  send  up  the  proceedings  in 
this  case,  and  for  an  injunction  prohibiting  him  from  executing  a 
judgment  which  he  had  rendered.  The  grounds  of  the  application 
as  disclosed  by  the  petition,  and  supported  by  the  oath  of  the  peti- 
tioner, are  <<  that  on  the  28th  July  last,  Barrow,  then  under-tutor  to 
the  step  son  of  the  petitioner,  filed  a  petition  in  the  probate  court  of 
the  parish  aforesaid,  seeking  to  remove  the  petitioner  from  the  tutor- 
ship of  her  son;  that  on  the  first  day  of  August  she  filed  an  opposition 
to  said  petition,  and  requested  the  same  to  be  put  on  the  docket  of 
litigated  causes  for  trial  at  the  regular  term  of  the  court — that  some 
short  time  afterwards,  on  the  eighth  of  August,  without  any  notice 
to  the  party  opposing,  or  her  counsel,  and  in  their  absence,  and  not 
at  a  regular  session  of  said  court,  the  parish  judge  of  said  court, 
without  any  evidence,  or  even  setting  the  cause  for  trial,  upon  the 
petition  and  opposition  alone,  after  holding  a  meeting  which  he  de- 
nominated a  family  meeting,  entered  up  a  judgment  by  which  he 
removed  the  petitioner  from  the  office  oftutor,  and  appointed  Barrow 
in  his  stead. 

This  application  has  been  supported  principally  on  the  rule^  pre- 
scribed by  the  Code  of  Practice  in  relation  to  the  writ  of  certiorari. 
But  the  857th  and  858th  articles  of  that  work  appear  to  offer  an  in- 
surmountable objection  to  granting  the  prayer  of  the  petitioner.  By 
the  first  it  is  provided,  *^  that  the  mandate  is  only  granted  in  cases 
where  the  suit  is  to  be  decided  in  the  last  resort,  and  where  there 
lies  no  appeal"  ^c.  fyc. 

By  the  last  it  is  declared,  <<  that  the  party  wishing  to  obtain  this 
mandate,  shall  address  his  petition  to  a  competent  tribunal,  in  which 
he  shall  state  the  causes  of  nullity  of  the  acts  done  by  the  lower  court 
to  his  prejudice,  in  a  cause  where  there  lies  no  appeaL" 

Now  we  see  nothing  here  which  prevents  the  petitioner  from 
appealing.    If  it  be  true  that  the  case  was  decided  without  evidence, 
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out  of  the  regular  term,  and  on  the  deliberations  of  a  family  meeting 
alone,  a  transcript  of  the  proceedings  will  show  these  facts,  and  where 
there  is  relief  in  the  ordinary  course  of  proceedings,  the  court  cannot 
extend  the  aid  of  a  remedy  which  is  only  given  in  defiiult  of  them.  * 
The  motion  is  therefore  refused. 
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Johnston  v.  Bell  et  al    YI,  N.  S.  384. 

A  sale  by  order  of  the  court  of  probetee  does  not  eztingaish  the  mortgage  of  the  Tendor 

df  the  deceased. 
The  vendee  who  does  not  give  his  vendor  notice  of  the  claim  of  a  third  person  on  the 

land,  does  not  thereby  lose  his  recourse. 

FOURTH  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  states  that  Seth  Jones  purchased  from  the  defendants, 
a  tract  of  land,  which  they  had  bought  from  Blake,  and  which  the 
plaintiff,  after  the  death  of  Seth  Jones,  purchased  at  the  sale  of  his 
estate;  that  Blake  having  failed  to  pay  the  price  of  the  land,  his  ven- 
dors had  it  seized  in  the  hands  of  the  plaintiff.  It  was  accordingly 
sold  and  he  purchased  it;  that  the  plaintiff  has  an  action  against  the 
defendants,  the  heirs  of  their  ancestor's  verdict  to  recover  the  price 
be  paid  for  the  land,  deducting  the  balance  paid  back  to  the  plaintiff, 
and  the  amount  of  the  improvements,  and  they  have  transferred  their 
claim  to  the  plaintiff,  and  authorised  him  to  sell  in  bis  own  name,  and 
to  their  use. 

The  answer  urges,  that  the  petition  ought  to  be  dismissed,  because 
it  does  not  show  what  persons  are  the  heirs,  in  whose  name  the 
plaintiff  sues.  The  general  issue  was  pleaded,  and  the  authority  to 
sue  in  the  name  of  the  heirs  denied.  The  defendants  denied  they 
had  any  notice  of  the  claim  of  Blake's  vendors,  and  averred  they 
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might  have  resisted  it  They  alleged  that  the  sale  of  the  court  of 
probates  extinguished  the  mortgage  of  Blake's  vendors,  and  the  pur- 
chase by  the  plaintiff  was  fraudulent  and  collusive. 

He  had  judgment  and  the  defendants  appealed. 

The  appellee  complains  of  error  to  his  disadvantage,  and  piBys 
that  the  judgment  be  amended  by  allowing  him  a  greater  sum  in 
damages. 

The  alleged  defect  in  the  petition  appears  to  have  been  obviated  by 
a  supplemental  one,  filed  with  leave  of  the  court,  in  which  the  heirs 
are  named. 

The  statement  of  facts  shows  that  the  premises  were  sold,  as  stated 
in  the  petition,  by  Blake  to  the  defendants,  who  said  to  Setfa  Jones, 
at  the  sale  of  whose  estate,  the  plaintiff  purchased  the  premises.  The 
land  has  been  sold  to  satisfy  the  claim  of  Blake's  vendors. 

The  authority  of  the  plaintiff  to  sue  in  the  name  of  the  heirs  is 
proved,  and  the  judgment  of  the  district  court  is  for  the  sum  paid  by 
the  plaintiff,  with  interest  and  costs. 

It  is  true  he  neglected  to  give  notice  to  the  defendants  of  the  claim 
of  Blake's  vendors.  By  doing  so  he  did  not  lose  his  recourse,  but 
left  the  defendants  at  liberty  to  show  they  could  have  refuted  the 
claim.    This  they  have  not  shown* 

The  plaintiff  purchased  by  an  apparent  vendee;  never  was  out  of 
possession,  and  paid  nothmg  but  what  Blake  owed  to  bis  vendors. 

There  is- neither  fraud  nor  collusion  in  this;  but  he  is  to  be  consi- 
dered as  the  direct  and  immediate  purchaser. 

The  sale  of  the  court  of  probates  could  not  extinguish  the  mort- 
gage of  Blake's  vendors. 

There  has  been  no  actual  eviction.  But  the  plaintiff  has  raoo- 
vered  a  sum  of  money,  by  which  recovery  he  is  completely  indemni- 
fied for  this,  and  he  has  shown  no  other  damage. 

Porter,  for  the  plaintiffs. 

Morse,  for  the  defendants. 
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Gardere  v.  Fisk.    VI,  N.  S.  387. 

A  parchaser  at  a  sheriffs  sale  may  avail  hiinaelf  of  the  incorrectness  of  the  sheriff's 
declarations  at  the  sale,  or  of  the  neglect  of  prodacing'  the  parish  judge's  certificate^ 
without  having  pleaded  it. 

Every  interested  party  may  demand  the  prodaction  of  a  paper  in  the  hands  of  a  third 
person,  and  is  bonnd  to  do  so,  before  he  niay  offer  evidence  of  its  contents. 

FIRST  District. 

Mabtin,  J.9  delivered  the  opinion  of  the  court. 

The  plaintiff  prayed  an  injunction  to  prevent  the  sale  of  a  slave  he 
had  purchased  from  the  defendant's  mortgage  debtor,  on  a  suggestion 
that  the  Sum  for  which  the  mortgage  was  given  had  been  paid. 

The  general  issue  was  pleaded,  the  plaintiff  had  a  verdict  and 
judgment;  the  defendant  made  an  unsuccessful  attempt  to  obtain  a 
new  trial,  and  appealed. 

His  counsel  relies  on  three  bills  of  exceptions. 

1.  The  first  is  to  the  refusal  of  the  district  court  to  allow  him  to  file 
an  amended  or  supplemental  answer. 

2.  The  next,  to  the  introduction  of  parol  evidence  of  the  contents  of 
a  receipt  given  by  him  to  his  debtor. 

3.  The  last,  to  the  refusal  to  admit  in  evidence,  a  settlement  between 
him  and  his  debtor. 

'  I.  The  proffered  answer  denied  that  the  slave  seized  was  nK)rt- 
gaged  for  700  dollars  only,  as  stated  in  the  petition,  but  averred  the 
mortgage  was  for  3000  dollars;  that  the  sheriff's  declaration  at  the 
time  of  sale,  to  the  contrary,  was  untrue,  and  that  he,  the  sheriff,  did 
not  then  produce  the  certificate  of  the  parish  judge. 

The  court  refused  leave  to  file  the  answer,  deeming  it  unnecessary, 
and  thinking  that  all  the  evidence,  of  which  it  would  authorise  the 
introduction,  could  be  received  under  the  general  issue. 

It  does  not  appear  to  us  that  the  mortgage  for  3000  dollars  could  be 
introduced  without  being  set  forth;  nor  that  if  any  advantage  could 
result  to  the  defendant  from  proving  the  incorrectness  of  the  allega- 
tions of  the  sheriff  at  the  time  of  sale,  or  from  his  neglect  to  produce 
the  parish  judge's  certificate,  he  could  avail  himself  of  them  without 
giving  notice  of  his  intention  to  do  so  by  plea. 

II.  The  plaintiff's  counsel  contends  that,  as  the  receipt,  of  the  con- 
tents of  which  he  was  permitted  to  administer  parol  evidence,  was 
not  in  his  client's  power,  leave  was  correctly  granted;  that  the  rule 
is  not  that  the  best  possible  evidence  is  required,  but  the  best  evidence 
in  the  party's  power. 
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We  think  this  reasoning  illogical.  Every  interested  party  may 
demand  the  production  of  a  paper  in  the  power  of  a  third  party, 
generally  speaking,  by  a  subpcena  duces  tecum.  In  very  few  cases, 
indeed,  special  reasons  may  create  an  exception;  and  none  is  here 
alleged. 

It  is  urged  that  the  defendant  and  his  debtor  might  collude  and 
forge  a  new  receipt.  Collusion  and  forgery  may  defeat  most  men's 
right,  but  cannot  afford  protection  unless  proved. 

III.  The  defendant  was  refused  leave  to  read  a  settlement  with  his 
debtor,  posterior  in  date  to  the  sale  to  the  plaintiff.  By  this  settle- 
ment, an  imputation  of  several  payments  theretofore  made,  was  thea 
made  to  other  claims  of  the  defendant,  than  that  secured  by  the 
mortgage  affecting  the  slave.  This  settlement  was  made  at  the  foot 
or  on  the  back  of  a  detailed  account  of  transactions  between  the 
parties. 

The  objection  of  the  plaintiff  was,  that  if  no  imputation  was  made 
of  these  payments  by  the  debtor,  at  their  respective  dates,  they  were 
of  course  to  be  imputed  on  the  mortgage  debt  which  the  debtor  had 
the  greatest  interest  to  discharge,  and  the  parties  could  not  afterwards 
when  a  third  party  had  become  interested,  avert  to  his  iiQury,  the 
effect  of  the  legal  imputation,  at  the  periods  of  these  payments. 

This  would  have  oeen  correct  reasoning,  (after  the  settlement  of 
the  detailed  account  had  been  read,)  to  show  that  the  imputations 
were  incorrectly  made.  The  account  might  then  show  that  they 
were  in  accordance  with  the  intentions  of  the  parties,  at  the  time  of 
each  respective  payment;  that  the  debts  thus  extinguished,  were  also 
mortgage  debts,  and  continue  in  their  exigibility  to  that  to  which  the 
plaintiff  contends  the  payments  are  to  be  applied,  which  might  not 
then  be  payable. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  the  verdict 
set  aside,  and  the  case  remanded  with  directions  to  the  judge  to  per- 
mit the  defendant  to  file  the  proffered  supplemental  or  amended 
answer;  not  to  admit  parol  evidence  of  the  contents  of  the  receipt, 
while  its  absence  be  not  properly  accounted  for;  and  to  admit  the 
settlement  at  the  foot  or  back  of  which  is  an  account  of  the  transac- 
tions between  him  and  his  debtor,  the  plaintiff's  vendor,  or  which  is 
accompanied  by  such  account;  and  it  is  ordered  that  tlie  plaintiff  and 
appellee  pay  costs  in  this  court. 
Ripley  and  Conrad^  for  the  defendant. 


JANUARY  TERM,  182S.  887 


Lafonta  «.  Poultz.     YI,  N.  S.  391. 

The  cnmulation  of  actions  is  the  forming  together  Mveral  demande  agrainst  the  Mme 
defendant:  the  bringing  two  demands  together  against  two  distinct  defendants  is  no 
where  forbidden. 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  sold  to  the  plaintiff  a  note,  purporting  to  be  en- 
dorsed by  Philipon  without  endorsing  it;  Philipon  being  sued  by  the 
plaintiff  avowed  that  the  signature  on  the  back  of  the  note  was  a 
forgery,  thereupon  the  plaintiff  cited  the  defendant,  requiring  him  to 
contest  Philipon's  plea,  and  praying  judgment  against  him  in  case  it 
was  supported. 

The  defendant  pleaded  that  the  plaintiff's  action  against  him  was 
premature,  the  general  issue  and  collusion  between  the  plaintiff  and 
Philipon. 

The  district  court  dismissed  the  action  against  the  defendant,  being 
of  opinion  that  two  distinct  and  separate  causes  of  action  were  cumu- 
lated. 

The  jury  gave  a  verdict  in  favor  of  Philipon. 

The  plaintiff  appealed  from  the  judgment  of  the  court,  dismissing 
Poultz. 

The  cumulation  of  actions  is  the  forming  together  several  demands 
against  the  same  defendant.  It  is  clear  from  the  phraseology  of  the 
Code  of  Practice,  art.  149 — 1 52,  that  the  legislature  understood  it  so. 
Here  two  demands  are  made  against  two  distinct  defendants — the 
bringing  such  demands  together  is  no  where  forbidden;  and,  by  a 
strong  analogy  to  the  case  of  a  vendee  who  resists  a  claim  against  the 
property  sold,  and  calls  in  his  vendor  to  contest  the  plaintiff's  de- 
mand, and  prays  that  in  case  the  latter  succeeds,  he  the  vendee  and 
defendant  may  have  judgment  against  the  person  he  brings  in,  the 
present  action  against  the  appellee  is  supported. 

The  appellee  had  sold  to  the  appellant  a  paper,  which  although  of 
no  value  appeared  on  its  face  to  be  valuable,  it  was  literally  nothing; 
the  consideration  of  the  sale  is  clearly  recoverable  on  the  establish- 
ment of  the  fact.  The  appellant  took  the  best  mode  he  could  to  re- 
cover the  money  from  the  endorser  of  the  paper — ^this  person  averred 
it  to  be  a  forgery.  The  appellant,  that  he  might  not  be  charged  with 
neglect,  called  on  his  vendor  to  resist  the  pretensions  of  the  endorsers 
if  they  were  unfounded,  and  prayed  that  if  the  endorser  succeeded, 
he  the  plaintiff  should  hAve  judgment  against  his  vendee. 
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There  is  a  close  analogy  between  this  case  and  that  of  vendee  and 
warrantor — the  same  reasoning  supports  them  both.  A  multiplicity 
of  actions  and  delay  are  avoided  by  the  mode  referred  to,  and  the 
best  possible  means  is  afforded  to  the  party  brought  in,  to  establish 
the  genuineness  of  the  paper  he  sold — and  it  is  very  difficult  to  dis- 
cover on  what  ground  this  mode  of  proceeding  may  be  injurious  to 
him. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  in  favor  of  the  appellee,  be  annulled,  avoided  and 
reversed,  and  the  case  remanded  with  direction  to  the  district  court 
to'proceed  therein  according  to  law;  and  it  is  ordered  that  the  appellee 
pay  costs  in  this  court. 

SegherSf  for  the  plaintiff. 

Henntn  and  Morphy,  for  the  defendant. 


Dicks  tl  al.  v.  Chew  d  al     VI,  N,  S.  394. 

THIRD  District. 

Heldy  that  the  certificate  of  the  notary,  who  protested  the  note,  is 
admissible  in  evidence,  although  it  does  not  establish  every  fact 
necessary  to  prove  plaintiffs'  claim:  in  this  case  for  instance,  it  gave 
the  names  of  the  drawers  and  endorsers,  the  date  of  the  notices,  the 
manner  in  which  they  were  sent,  and  it  appears  to  have  been  duly 
recorded;  but  it  omits  to  state  what  post-office  the  notice  was  put 
into,  and  to  show  that  the  letter  notifying  the  endorser  was  directed 
to  the  post-office  nearest  his  residence.  Yet  was  this  admissible  in 
evidence,  and  as  for  its  weight,  that  properly  belonged  to  the  jury. 


( 
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Dicks  et  al  v.  Maxwell  et  al    VI,  N.  S.  396. 

An  incomplete  instrument,  which  has  not  received  the  tignature  of  the  parties,  is  inad- 
missible in  evidence. 

SIXTH  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  instituted  against  two  of  the  acceptors  of  a  bill  of  ex-' 
change  by  the  holder  thereof,  under  endorsement  Payment  is  claimed 
from  the  defendants  as  two  of  the  partners  of  a  commercial  firm  by 
which  the  bill  is  alleged  to  have  been  regularly  accepted.  Judgment  by 
default,  which  was  afterwards  made  final,  was  obtained  against  Wil- 
son; and  Maxwell  filed  an  answer,  containing  a  general  denial  of  the 
facts  alleged  in  the  plaintiffs'  petition.  On  this  issue,.as  shown  by  the 
record,  three  trials  have  taken  place  before  three  different  juries,  and 
verdicts  rendered  in  every  instance  in  favor  of  the  plaintiffs;  on  the 
last  of  which,  judgment  was  pronounced,  from  which  the  defendant 
Maxwell  took  the  present  appeal. 

According  to  the  point  filed  in  this  court,  on  the  part  of  the  appel- 
lant, two  principal  grounds  of  defence  appear  to  be  assumed.  The 
first  relates  to  want  of  property  shown  in  the  plaintiff  as  holder  of 
the  bill,  and  improper  pursuit  on  his  part  in  not  suing  all  the  partners 
by  whom  it  is  alleged  to  have  been  accepted.  The  second  embraces 
the  whole  merits  of  the  case,  as  it  affects  the  interest  of  the  defendaql 
who  has  appealed.  It  is  attempted  to  show  that  the  acceptance  was 
made  in  fraud  of  his  rights;  by  connivance  between  the  payers  of  the 
bill  and  the  acceptors  who  were  drawers  for  their  private  benefit,  to 
pay  a  debt  of  their  own  in  which  the  firm  of  Hugh  B.  Maxwell,  an4 
Co.  had  an  interest. 

The  state  of  the  endorsements  on  the  bill  is  relied  on  to  show  that 
the  present  plaintiff  and  alleged  bona  fide  holder,  is  not  the  legal  pro- 
prietor. The  first  endorsement  by  the  payees  is  in  blank,  a  full  en- 
dorsement is  made  to  the  order  of  Augustus  Guibert,  which  appears 
to  have  been  stricken  out  by  the  present  holder.  This,  according  to 
the  custom  of  merchants,  he  had  a  right  to  do.  See  Bailey  on  the  law 
of  Bills  of  Exchange,  &c.  p.  68,  and  the  cases  therein  referred  to. 

In  ordinary  commercial  partnerships,  every  one  of  the  partners  is 
bound  in  solido  for  the  debts  of  the  partnership;  and  the  debt  is  pre- 
sumed to  be  contracted  in  the  name  of  the  partnership;  when  one  of 
the  partners  signs  in  the  name  of  the  company,  &c.  See  old  Civil  Code 
p.  396,  98,  art.  41.  When  several  persons  are  bound  in  iolidoj  or  in 
Vol.  III.— 75 
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Other  words,  when  an  obligation  is  joint  and  several,  the  obligee  may 
pursue  all  the  obligors  joinily,  or  any  one  of  them  separately.  The 
state  of  the  pleadings  in  the  case  now  under  consideration,  exhibits 
a  contest  between  the  plaintiff  and  one  of  the  alleged  acceptors  of  a 
bill  of  exchange,  who  is  bound  severally  with  his  other  partners  to 
pay  the  amount  for  which  it  was  drawn;  unless  there  be  shown  some 
substantial  objection  to  the  validity  of  the  obligation. 

It  is  contended  for  the  appellant  that  the  acceptance  of  the  bill  in 
question  created  no  obligation  on  his  part,  because  his  partners 
(admitting  them  to  be  such)  used  the  name  H.  B.  Maxwell,  &  Co.  to 
pay  off  their  individual  debt,  and  that  the  plaintiff  being  only  a  trus- 
tee for  the  payers  of  the  bill,  must  be  subjected  to  any  defence  which 
would  be  good  against  them;  consequences  seriously  affecting  the  ap^ 
pellee's  claim  might  result  from  this  means  of  defence  if  it  had  been 
fairly  put  at  issue  by  the  pleadings  of  causes  in  any  stage  of  its  pro- 
gress before  the  several  juries.  This  was  not  done  and  we  are  there- 
fore of  opinion,  that  all  the  evidence  offered  in  favor  of  the  defendant 
to  support  this  species  of  defence,  was  properly  rejected  by  the  court 
below.  The  case  if  its  character  be  determined  by  the  petition  and 
answer,  is  simply  one  between  the  endorser  of  a  bill  of  exchange 
and  an  acceptor,  and  does  not  appear  to  have  originated  in  circum- 
stances which  would  authorise  an  inquiry  into  the  consideration  of 
the  contract  afler  the  evidence  of  it  has  passed  apparently  in  a  fair 
course  of  trade,  into  the  hands  of  a  bona  fidt  holder,  such  as  the  plain- 
tiff alleges  himself  to  be.  Tlie  existence  of  a  partnership  between 
the  appellant  and  the  person  who  accepted  the  bill  in  the  name  of 
the  firm,  seems  to  have  been  proved  to  the  satisfaction  of  three  juriesL 
It  is  true  that  the  defendant  offered  to  rebut  the  testimony  given  in 
support  of  this  fact,  by  the  exhibition  of  a  project  of  partnership  as 
contained  in  certain  articles  reduced  to  wlhting,  but  never  signed  by 
the  party  in  consequence  of  some  of  the  intended  partners  failing  to 
comply  with  certain  stipulations  made  on  their  part;  and  also  to  prove 
that  the  co-partnership  was  never  carried  into  effect.  The  evidence 
thus  offered  was  rejected  by  the  judge  a  quo;  and  a  bill  of  exceptions 
taken  to  the  opinion  by  which  it  was  so  rejected. 

We  think  the  judge  did  not  err  in  refusing  to  admit  the  evidence 
offered.  The  stipulations  in  the  instrument,  which  when  completed, 
were  to  have  regulated  the  respective  interests  of  the  parties  to  the 
contract  of  partnership,  being  incomplete  and  unsettled,  conid  in 
no  manner  affect  the  rights  of  third  persons  who  httd  contracted  with 
the  firm  as  existing  defaciOy  neither  could  the  private  ac:ts  of  the 
partners  composing  the  company;  unless  these  acts  were  equivalent 
to  a  declaration  of  the  non-existence  or  dissolution  of  the  partnership 
and  public  notice  given  of  these  facts. 

Upon  a  strict  examination  of  the  whole  case  as  brought  before  this 
court,  we  are  unable  to  discover  any  error  in  the  proceedings  or  judg- 
ment of  the  court  below. 
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It  is,  therefore,  ordered,  &c.  that  the  judgment  of  the  district  court 
be  affirmed  with  costs. 

►  

Pierce,  for  the  plaintiff. 

Watts  and  Lobdelly  for  the  defendant. 


Swift  V.  Williams  d  al.    VI,  N.  S.  401. 

EIGHTH  District 

A  grant  of  letters  testamentary,  is  an  order  that  the  will  be  exe- 
cuted* 


Poydras  v.  Hiriart     VI,  N.  S.  403. 

The  copy  of  a  copy  of  an  act  of  mortgage,  does  not  authorise  a  suit  of  seisare. 
E?en  when  this  copy  makes  a  part  of  the  record  of  a  salt  against  the  mortgagor,  in 
which  the  third  possessor  intervened,  if  he  did  so  to  be  relieved  from  a  sequestration. 

FOURTH  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court 
This  is  an  hypothecar7  action  in  wj>ich  the  plaintiff  prays  for  an 
order  of  seizure  and  sale  of  a  certain  slave  described  in  his  petition, 
on  which  he  claims  a  right  of  mortgsige,  and  seeks  to  enforce  it  on 
the  property  in  the  hands  of  the  defendant,  a  third  possessor.  The 
oourt  below  gave  judgment  of  nonsuit  against  the  plaintiff,  from 
which  he  appealed. 

The  proceedings  in  the  case  were  commenced  under  the  govern- 
ment of  the  late  Civil  Code,  and  have  been  conducted  in  reference  to 
the  rules  therein  prescribed,  in  relation  to  actions  of  this  kind*    Ac- 
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cording  to  these  rules,  a  plaintiff  who  desires  to  have  mortgaged 
property  seized  in  the  hands  of  a  third  possessor,  must  produce  a  copy 
in  due  form  of  the  act  of  mortgage,  and  a  judgment  against  the  prin- 
cipal debtor.     Old  Code,  469,  art.  43. 

In  the  present  suit,  the  plaintiff  produces  a  record  of  the  proceed- 
ings and  judgment,  by  him  obtained  against  the  principal  debtor;  and 
among  these  proceedings  is  found  a  copy  of  the  instrument  of  mort- 
gage as  transcribed  by  the  derk  of  the  court  below,  in  which  said 
proceedings  were  carried  on.  This  is  clearly  not  a  copy  in  due  form 
as  required  by  the  Code.  It  is  only  the  copy  of  a  copy,  and  conse- 
quently not  directly  certified  by  the  officer  entrusted  to  keep  the 
registry  of  mortgages. 

But  to  supply  this  defect,  the  counsel  for  the  appellant  insists  on 
the  intervention  of  the  present  defendant,  in  the  suit  commenced  and 
carried  on  against  the  principal  debtor.  The  object  and  the  sole 
object  of  that  intervention,  as  shown  by  the  record  of  the  proceeding 
which  took  place  in  that  case,  was  to  obtain  relief  by  the  intervening 
party  against  a  sequestration,  by  virtue  of  which  his  slave  had  been 
seized.  We  believe  it  to  be  a  circumstance  which  does  not  change 
his  situation  from  that  of  ordinary  third  possessors^of  mortgaged 
property.  The  plaintiff  failed  to  make  out  his  case,  by  not  producing 
a  copy  of  the  mortgage  in  due  form,  and  the  judge  a  quo  acted  cor- 
rectly in  nonsuiting  him. 

It  is,  therefore,  ordered,  &c.,  that  the  judgment  of  the  district  conrt 
be  affirmed,  with  costs. 

Cuvillier,  for  the  plaintiff. 

EusiUy  for  the  defendant. 


Poydras  Delalande  v.  HiriarL     VI,  N.  S.  405. 

FOURTH  District 

Mathews,  J.,  delivered  the  opinion  of  the  court 
A  rehearing  has  been  granted  in  this  case,  in  consequence  of  a 
supposed  error  or  mistake  of  the  court  in  its  former  judgment,  in  con- 
sidering the  matters  in  dispute  between  the  parties,  as  under  the 
government  of  the  laws  which  were  in  force  previous  to  the  promul- 
gation of  the  Louisiana  Code. 
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The  action  is  hypothecary  and  directed  against  a  third  possessor 
since  the  New  Code  went  into  operation;  but  seems  to  have  been 
conducted  in  reference  to  the  provisions  of  our  former  laws,  which 
required  that  a  judgment  should  be  obtained  against  the  principal 
debtor  before  proceedings  could  regularly  take  place,  to  cause  mort- 
gaged property  to  be  sold  or  deUvered  up  by  a  third  possessor,  or 
compel  him  to  pay  the  amount  for  which  it  might  be  hypothecated. 
Under  the  government  of  those  laws,  a  judgment  was  obtained 
against  the  original  debtor,  and  was  made  in  part  the  basis  of  the 
present  suit,  although  commenced  since  the  promulgation  of  the  Lou- 
isiana Code.  These  circumstances  leave  it,  perhaps,  doubtful  as  to 
the  law  which  must  govern  the  case.  The  art.  3364,  of  the  New  Code, 
seems  to  dispense  with  the  necessity  of  obtiiining  judgment  against 
the  debtor;  and  allows  a  mortgagee  creditor  to  pursue  the  third  pos- 
sessor directly,  thirty  days  after  demand  of  payment.  The  articles 
69  and  70  of  the  Code  of  Practice  are  in  conformity  with  that  of  the 
Civil  Code  just  cited.  This  alteration  in  the  law  appears  to  be  in- 
tended for  the  benefit  of  hypothecary  creditors,  and  this  benefit  or 
advantage  they  may  legally  forego,  and  resort  to  the  former  mode 
of  pursuing  property  in  the  hands  of  a  possessor.  In  the  present  case 
the  creditor  was  obliged  to  commence  in  pursuance  of  the  rule  estab- 
lished by  the  Code  on  the  subject  of  hypothecary  actions;,  as  he  insti- 
tuted the  suit  against  this  debtor  before  the  alteration  introduced  by 
the  New  Code  and  Code  of  Practice.  And  we  are  inclined  to  think, 
that  the  regulations  under  which  the  proceedings  originated  ought  to 
be  followed  throughout. 

But  should  ail  the  advantages  accorded  by  the  last  law  on  the 
subject,  be  allowed  to  the  plaintiff  and  appellant,  we  do  not  believe 
that  he  can  profit  by  them.  This  law  in  dispensing  with  the  evi- 
dence of  a  judgment  against  an  hypothecary  debtor,  in  order  that  the 
creditor  may  pursue  directly  a  third  possessor,  can  not  on  any  rea- 
sonable interpretation  be  supposed,  to  authorise  such  pursuit,  and 
recovery  thereon,  without  producing  a  copy  of  his  act  of  mortgage 
made  in  due  form. 

Cuvillier,  for  the  plaintiff. 

Eustisj  for  the  defendant. 
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MitcheU  el  al.  v.  White  et  al.    VI,  N.  S.  407. 

PARISH  Court  of  New  Orleans. 

When  there  is  neither  statement  of  facts,  bill  of  exceptions,  &c. 
the  judgment  is  never  disturbed,  if  any  duly  admitted  evidence  would 
support  it 


Morgan  et  al.  v.  Their  Creditors.     VI,  N.  S.  409. 

Where  tnisteee  are  appointed  in  a  country  (rovemed  by  the  common  law,  to  leoeive  into* 
rest  on  a  bond  and  pay  it  over  to  a  eutui  qut  truti,  and  the  obli|por  fkili;  the  tmateee 
have  authority  to  lend  the  money  out  to  othere • 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

Chandler  Price,  the  obligee  of  a  bond  executed  by  the  late  Ben* 
jamin  Morgan,  due  the  first  day  of  January,  1824,  and  bearing  in* 
terest  at  the  rate  of  six  per  cent  payable  annually,  by  deed  executed 
the  20th  of  September,  1825,  at  Philadelphia,  in  the  state  of  Pennsyl- 
vania, declared  "  that  in  consideration  of  natural  love  and  affection 
to  my  daughter  Sarah  Price  Rose,  I  assign  said  bond  to  William  R 
Hulings  and  Joseph  Reed;  and  in  case  of  the  death  of  either,  or  any 
other  person  to  be  appointed  as  hereafter  mentioned,  then  to  such 
person,  and  the  survivor,  as  he  the  survivor  shall  appoint;  in  irust^ 
for  the  sole  and  separate  use  of  my  said  daughter,  Sarah  Price  Rose; 
the  interest  to  be  paid  to  her  during  her  life  time,  and  her  reoeipt 
alone  to  be  sufficient,  and  on  her  death  to  such  person  as  she,  by  any 
paper  in  the  nature  of  a  will,  shall  nominate,"  &c.  &c 

Since  the  creation  of  this  trust,  an  event,  most  probably  not  antici- 
pated at  the  time  it  was  made,  has  occurred,  namely,  the  failure  of 
the  obligor.  By  the  laws  of  this  country,  the  note  becomes  due  and 
demaudable  at  once,  and  the  trustees  named  in  the  deed  ahready  set 
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out,  have  obtained  payment  of  it  as  they  state,  by  a  transaction  of 
which  the  following  instrument  is  the  evidence: 

**  For  and  in  consideration  of  the  sum  of  sixteen  thousand  eight 
hundred  and  thirty  dollars  and  five  cents,  the  principal  and  interest 
of  the  bond,  of  which  the  within  is  a  copy,  and  the  original  now  in 
possession  of  the  syndics  of  the  estate  of  Benjamin  Morgan;  received 
in  the  note  of  Thomas  A.  Morgan,  secured  by  a  mortgage  from  him 
on  the  premises,  late  the  estate  of  Benjamin  Morgan  deceased,  pur- 
chased by  the  said  Thomas  A.  Morgan  from  the  syndics  thereof, 
which  said  note  is  accepted  by  us  in  full  payment  and  entire  satisfac- 
tion of  this  bond;  we  do  hereby  assign,  transfer,  and  set  over  unto  the 
said  Thomas  A.  Morgan,  the  said  bond,  and  all  the  moneys  due,  and 
to  become  due,  thereon." 

At  the  foot  of  this  instrument  is  one  executed  by  the  person  for 
whose  benefit  the  trust  was  created,  in  the  following  words:  *  ^'  I 
acknowledge  to  have  received  of  Thomas  A.  Morgan,  the  full  amount 
of  interest  due  on  the  bond  of  which  the  within  is  a  copy,  and  the 
original  now  in  the  possession  of  the  syndics  of  Benjamin  Morgan's 
estate;  and  hereby  assign  over  to  him  all  my  interest  in  the  same." 

The  appellee  took  a  vule  on  the  appellants,  in  the  district  court,  re- 
quiring them  to  give  up  to  him  the  note  of  the  insolvent  already  men- 
tioned, and  three  others  similarly  circumstanced.  They  objected  to 
do  so,  and  after  argument  the  court  decided  that  the  appellee  had  a 
right  to  receive  them.  From  this  judgment,  the  syndics  have  ap- 
pealed. 

The  only  question  presented  to  the  court,  is  whether  this  transfer, 
by  the  trustees  to  the  appellee,  of  the  note,  is  a  legal  exercise  of  the 
powers  vested  in  them  by  the  deed  of  trust. 

Two  objections  have  been  suggested  to  its  correctness.  First — 
that  by  the  terms  of  the  deed,  the  power  of  the  trustees  is  limited  to 
receiving  the  interest  due  on  the  bond,  and  no  authority  is  conferred 
on  them  to  collect  the  principal.  Secondly — that  if  they  have  the 
power  to  collect  the  principal,  they  have  no  authority  to  exchange 
the  notes  in  the  insolvent's  estate  for  those  of  any  other  individual 

As  these  objections  are  both  founded  on  the  idea  of  there  being  a 
necessity  for  a  strict  and  literal  performance  of  the  trust,  they  may  be 
considered  together. 

As  the  deed  was  executed  in  a  country  governed  by  the  common 
law,  and  the  assignment  to  the  appellant  was  made  there,  the  case 
must  be  examined  in  relation  to  that  system  of  jurisprudence.  As 
we  are  not  familiar  with  it,  we  have  had  some  diffidence  in  coming 
to  a  conclusion. 

If  the  effect  of  the  assignment  was  considered  under  the  strict  rules 
of  the  common  law,  there  could  be  no  question  as  to  its  validity,  for 
the  legal  title  is  vested  in  the  trustees,  and  they  have  passed  it  away. 
But  the  severity  of  that  system  has  compelled  the  countries  governed 
by  it,  to  throw  the  whole  control  and  jurisdiction  of  trust  estates  into 
their  courts  of  equity.    These  courts  with  some  aid  from  the  legiala- 
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ture,  have  established,  io  relation  to  this  subject,  a  system  of  rational 
jurisprudence  by  which  trusts  are  made  to  answer  all  the  beneficial 
objects  society  can  receive  from  them.  7  Bac.  Ab.  136;  2  Black. 
Com.  337. 

The  first  and  most  important  of  their  rules  is  to  give  effect  to  the 
intention  of  the  creator  of  the  trust,  if  it  be  possible.  To  accomplish 
this  they  look  more  to  a  substantial,  than  to  a  strict  or  formal  perfor- 
mance of  the  duty  imposed  on  the  trustee.  If  an  unforeseen  event, 
which  the  party  did  not  contemplate,  arises,  they  will  interfere  so  as 
to  carry  into  effect  the  general  intention.  And  it  seems,  though  the 
rule  is  not  clearly  established,  that  whatever  a  trustee  would  be  com- 
pelled to  do  by  suit,  he  may  do  without  it.  2  Fonblanque's  Equity, 
13,  2  chap,  7,  sect.  2;  Ibid.  chap.  S,s€ct.  4;  3  Bro.  Ch.  Rep.  60;  2 
Vernon,  137;  1  Bunbury,  136;  2  Freeman,  42;  2  Ch.  Cas.  16;  Sugden 
on  Powers,  445  and  446;    2  Eq.  Cases  Abr.  668,6  Vesey,  jr.  793. 

The  application  of  these  pripciples  to  a  great  variety  of  cases,  may 
be  found  in  the  English  books.  Those  most  analogous  to  that  before 
the  court,  are  collected  in  7  Bacon's  Abridgment,  183;  and  the 
rule  extracted  from  them  is,  <<  that  where  a  trustee  sells  out  stock  con- 
trary to  the  trust,  the  cestui  que  trust  may  elect  to  have  the  stock 
restored,  or  the  produce  of  it  paid.  But  if  a  trustee  for  the  benefit  of 
the  trust  estate,  sells  out  of  one  fund  and  invests  the  produce  in 
another,  or  transfers  the  money  from  one  real  security  to  another, 
the  property  continues  unaltered,  and  he  shall  not  be  chargeable." 

In  the  case  before  the  court,  the  intention  of  the  creator  of  the 
trust  was,  that  his  daughter  should  receive  the  interest  on  a  certain 
sum  of  money,  for  the  period  therein  mentioned,  and  at  the  expiration 
of  it  the  principal.  An  unforeseen  event  has  rendered  it  impossible 
for  the  interest  to  be  collected  in  the  manner  indicated  in  the  deed. 
The  duty  of  the  trustees,  therefore,  looking  to  the  general  intent,  is, 
to  provide  a  remedy  against  the  occurrence,  by  putting  the  money 
out  at  interest  some  where  else.  This  they  could  be  compelled  to  do 
by  the  cestui  que  trusty  and  we  have  little  doubt  they  may  do  so 
without  compulsion.  In  exercising  this  power,  the  law  requires  a 
sound  and  honest  discretion;  and  the  extent  to  which  they  have 
used  it  here,  seems  as  well  sanctioned  by  authority,  as  it  i3  by  the 
reason  of  the  thing.  Whether  they  discharge  the  duty  now  devolved 
on  them,  by  collecting  the  money  from  the  insolvent's  estate,  and 
then  lending  it  out,  or  by  exchanging  the  notes  of  the  bankrupt  for 
those  of  another  man,  against  whose  solvency,  and  ultimate  respon- 
sibility^ no  doubt  has  been  expressed,  is  a  difference  in  the  mode,  but 
not  in  the  end. 

But,  admitting  the  principles  on  which  this  opinion  has  been  just 
expressed,  are  erroneous,  or  that  we  have  drawn  unsound  conclu- 
sions from  them,  the  approbation  of  the  cestui  que  trust  clearly  ren- 
ders the  transaction  valid.  She  is  not  shown  to  be  under  disability 
arising  from  minority  or  other  cause;  and  though  at  law  she  has 
n^iither  ju^  in  re  nor  jus  ad  rem^  yet  in  equity  she  has  both:  she  has 
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Jus  habendi,  and  jus  disponendij  and  her  assent  cures  any  defect  that 
might  otherwise  exist  in  the  power  the  trustees  have  exercised.  7 
Bac.  Ab.  180,  185;  3  Atk.  444. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

EustiSy  for  the  plaintiffs. 

Hennen,  for  the  defendants. 


Watson  et  al.  v.  Pierce.     VI,  N.  S.  416. 

THIRD  District. 

A  court  cannot  give  judgment  by  default,  on  a  petition  addressed 
to  another  court.  In  this  case  a  petition  addressed  by  mistake  to  the 
district  court  of  West  Feliciana  was  filed  in  the  office  of  the  clerk  of 
East  Baton  Rouge. 

Nor  should  the  court  permit  the  petition  to  be  amended. 


Hawkins  v.  Van  winkle.     VI,  N.  S.  418. 

ETidence,  legal  in  itself^  ciinnot  be  rejected,  beoauae  Bomething  more  may  he  Deceasarj 

to  make  out  the  caie. 

FOURTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  from  the  defendant  a  slave  and  other  property 
which  the  defendant  had  taken  into  his  possession,  and'prays  that  he 
may  be  enjoined  from  selling  them  under  a  writ  ofjieri^acias  which 
he  had  issued  against  one  John  M.  Walker. 

The  defendant  among  other  objections  which  he  set  out  in  his  an- 
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swer  to  the  demand  of  the  petitioner,  pleaded,  that  die  was  black 
and  a  slave,  and  as  such  was  incapable  of  bringing  suit* 

On  the  trial  of  the  cause,  the  plaintiff  offered  a  deed  of  emancipa- 
tion passed  in  Cincinnati,  state  of  Ohio,  to  prove  her  emancipation: 
its  introduction  was  objected  to  on  th^  ground  tluit  previous  to  read- 
ing it,  it  was  incumbent  on  her  to  prove  the  formalities  (if  any  such 
there  were)  required  by  the  laws  of  Ohio  in  emancipating  slaves. 
The  court  sustained  ^this  objection,  and  rejected  the  instrument  offered. 
There  was  judgment  against  the  plaintiff,  and  she  appealed. 

The  case  has  been  submitted  without  argument.  It  is  clear  to  us 
the  court  below  erred.  The  deed  should  have  been  admitted  for 
what  it  was  worth.  .  Where  the  evidence  in  a  cause  consists  of  a 
variety  of  facts,  the  tribunal  before  which  it  is  tried,  has  certainly 
the  power  to  prescribe  that  such  order  shall  be  pursued  in  their  intro- 
duction, as  will  best  tend  to  present  the  case  in  a  clear  and  unem- 
barrassed manner.  But4he  exercise  of  this  power  can  not  be  con- 
strued to  extend  so  far  as  to  ai^horise  the  rejection  of  evidence  legal  in 
itself,  because  .something  more  may  be  siipposed .  necessary  to  make 

*out  the  case.  That  is  an  opinion  which  can  only  be  expressed 
when  the  merits  are  gone  into.    If  the  case  had  been  that  \he  party 

•  was  prepared  to  show  by  the  laws  of  Ohio,  that  no  previous  steps 
were  necessary,  the  most  natural  order  was  thai  resorted  to,  first  to 
show  the  act  of  emancipation,  and  then  to  prove  that  it  was  valid  by 
the  laws  of  the  country  where  it  was  executed.  But  the  whole  pro- 
ceeding was  in  fact  irregular.  This  was  not  the  case  of  a  slave 
suing  for  her  freedom,  but  of  a  woman  in  the  enjoyment  of  it,  suing 
another  for  property  which  she  alleged  belonged  to  her.  In  such 
case  the  burthen  of  proving  the  fact  of  slavery  was  on  the  party 
making  the  allegation.  By  a  law  of  the  Partidas  where  a  man 
claims  another  who  is  in  the  actual  possession  of  liberty  as  his  slave, 
the  necessity  of  proving  him  such  is  thrown  on  the  claimant — a  fortu 
ori,  where  the  question  arises  collaterally  with  a  third  party;  and  the 
former  master  by  his  not  interfering  in  the  suit,  furnishes  a  violent 
presumption  that  the  state  and  condition  of  the  plaintiff  is  that  which 
she  represents  it  to  be.     Partidas  3,  tit.  15,  law  5. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided  and  reversed,  and  it  is  further 
ordered,  adjudged  and  decreed,  that  the  cause  be  remanded  for  a  new 
trial,  with  directions  to  the  judge  not  to  reject  the  act  of  emancipa- 
tion set  forth  in  the  bill  of  exceptions,  because  the  plaintiff  does  not 
prove  a  compliance  with  the  formalities  (if  any)  required  by  the  laws 
of  the  state  of  Ohio  in  emancipating  slaves:  the  appellee  paying  the 
costs  of  this  appeal. 

McCaleby  for  the  plaintiff. 
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•    Cassedy  v.  Louisiana  State  Insurance  Company. 

VI,  N.  S.  421. 

A  demand  of  payment  for  a  total  loas,  amounts  to  abandonment 

FIRST  District. 

t 

m 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  on  a  policy  of  insurance:  there  have  been  two 
verdicts  in  favor  of  the  plaintiff  in  the  court  below.  The  first  was 
set  aside  in  this  court,  and  the  cause  remanded  in  consequence  of  an 
error  in  the  charge  of  thfe  judge.  No  objection  of  that  kind  is  made 
DOW,  and  the  cause  sti^nds  before  us  on  its  merits. 

There  is  no  evidence  whatever  of  a  formal  abandonment,  but  there 
is  proof  that  a  person  holding  the  policy  called  on  the  defendants,  and 
made  a  demand  as  for  a  tot^l  loss;  that  they  asked  him  if  the  policy 
was  endorsed  to  him,  or  if  he  had  a  power  of  attorney,  and  that  on 
his  answering  in  the  negative,  they  stated,  that  the  matter  must  lie 
over  until  he  obtained  an  authority,  and  advised  him  to  write  for  it 
The  witness  was  the  person  by  whom  the  insurance  had  been 
effected. 

Whether  a  simple  demand  for  a  total  loss  amounts  to  an  abandon- 
ment or  not,  is  a  question  which  can  not  yet  be  considered  as  settled. 
Mr.  Phillips  who  has  collected  the  cases  in  his  late  treatise  on  insu- 
rance, shows,  that  it  has  been  decided  both  affirmatively  and  nega- 
tively in  England.  The  doctrine  appears  however  well  understood, 
that  no  particular  form  of  abandonment  is  necessary,  and  under  this 

J  principle  we  are  of  opinion  that  a  demand  of  payment  as  for  a  total 
oss  amounts  to  it.  The  less  the  transactions  of  merchants,  and  all 
other  classes  of  society  are  fettered  by  forms.and  technical  rules,  the 
better  are  the  ends  of  justice  promoted,  because  there  is  great  diffi- 
culty in  getting  the  world  to  understand  and  follow  them.  Courts 
therefore  act  correctly,  where  positive  regulations  do  not  prevent 
them,  in  looking  at  the  intention  of  the  parties  and  their  understand- 
ing, rather  than  to  forms/  A  demand  for  a  total  loss,  if  not  necessa- 
rily, at  least  most  strongly  implies  the  doing  of  that  on  the  part  of 
'  him  making  the  demand,  without  which  it  could  not  be  rightfully 
made.  Payment  made  on  it  would  certainly  vest  the  right  of  the 
insurer  in  the  insured.  It  therefore  naturally  follows,  that  in  demand- 
ing the  payment,  the  insured  avowed  his  intention  of  divesting  him- 
self of  his  right  to  the  property  and  transmitting  it  to  the  insurers. 
Phillips  on  Ins.  447;  3  Moore,  115;  12  East,  48S. 
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An  objection  has  been  taken  to  the  want  of  authority  in  the  agent 
to  make  the  demaad.  But  it  appears  he  was  the  same  person  who 
effected  the  insurance,  and  as  such  was  authorised  to  abandon,  and 
adjust  the  loss,  more  particularly  as  he  was  the  holder  of  the  policy 
of  insurance.    Phillips  on  Ins.  519;  1  Campbell,  43;  6  Cranch,  272. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Presioriy  for  the  plaintiff. 

EusiiSy  for  the  defendants. 


Mellon  V.  Louisiana  State  Insurance  Company. 

VI,  N.  S.  424. 

Whether  an  abandonment  was  made  In  due  time,  ia  a  proper  qnestiao  to  be  acted  on  by 

the  jury. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  on  a  policy  of  insurance  executed  by  the  defend- 
ants on  goods  shipped  by  the  plaintiff  on  board  the  schooner  Samuel 
Smith,  on  a  voyage  from  New  Orleans  to  Port  au  Prince.  The 
vessel  encountered  a  severe  gale  of  wind  on  her  passage,  and  was 
obliged  to  put  into  Savannah.  A  survey  was  then  held  on  her,  and 
in  consequence  of  the  damage  she  had  sustained,  she  was  condenm- 
ed — the  voyage  was  broken  up,  and  the  cargo  sold.  The  plaintiff 
claims  as  for  a  total  loss. 

The  cause  has  been  submitted  to  two  juries  who  have  both  found 
for  the  plaintiff. 

The  fact  of  the  voyage  being  broken  up,  and  the  propriety  of  sell- 
ing the  articles  insured,  have  not  been  contested.  The  principal, 
we  may  almost  say,  the  only  question  in  the  cause  is,  whether  there 
was  such  an  abandonment  of  the  insured's  interest  in  the  property 
saved  as  will  enable  him  to  recover  as  for  a  total  loss. 

The  cargo  was  sold  in  Savannah  on  the  20th  June,  1825.  On  the 
4th  or  5th  of  August,  the  agent  of  the  plaintiff  made  a  demand  of  the 
defendants  of  payment  for  a  total  loss.    On  the  3d  of  November,  tbe 
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plaintiff,  who  had  been  a  resident  of  Philadelphia  for  some  months 
previous,  made  a  formal  abandonment. 

A  question  has  been  made,  whether  a  demand  for  a  total  loss 
amounts  to  an  abandonment.  But  in  this  case,  a  decision  of  that 
point  is  unnecessary,  for  there  was  a  regular  abandonment.  It  is 
true  it  has  been  contended  that  abandonment  was  made  too  late. 
But  whether  it  was  or  not,  or  in  other  words,  whether  it  was  made 
in  a  reasonable  time,  was  a  question  of  fact  to  be  decided  by  the  jury 
under  all  the  circumstances  of  the  case;  and  we  do  not  see  any  thing 
which  shows  such  error  in  the  conclusion  they  came  to  as  to  induce 
us  to  send  the  cause  back  for  a  new  trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Watts  and  Lobdellj  for  the  plaintiff. 

EustiSf  for  the  defendant. 


Brown  v.  Thompson.     VI,  N.  S.  426. 

In  sales  made  before  the  promulgation  of  the  new  Code,  the  rights  of  the  parties  are  to 

be  regulated  by  the  provisions  of  the  former  Code. 
Observe,  it  is  by  the  Louisiana  Code  that  the  innovation  was  introduced,  that  danger  of 

eviction  without  actual  disturbance  doe»  authoriae  the  vendee  to  retain  the  price  unless 

the  vendor  will  give  him  security. 

THIRD  District 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  payment  of  the  balance  of  the  price  of  a  tract  of  land,  sold  by 
the  plaintiff  to  the  defendant,  was  resisted  on  the  ground  of  a  want 
of  title  in  the  former;  and  it  is  further  urged,  that  the  latter  is  actually 
disturbed,  suit  having  been  brought  against  him  in  his  capacity  of 
curator  to  the  estate  of  Cooke,  one  of  the  joint  purchasers  of  King  & 
Hacket,  of  a  tract  of  land,  part  of  which  was  sold  by  King  to  the 
plaintiff,  and  by  the  plaintiff  to  the  defendant.  There  was  judgment 
against  the  latter  and  he  appealed. 

As  the  sale  to  the  defendant  took  place  before  the  adoption  of  the 

new  Civil  Code,  his  rights  under  it,  and  those  of  his  vendors,  cannot 

be  affected  by  any  provision  peculiar  to  the  new  Code;  it  follows, 

therefore,  that  a  danger  of  eviction  does  not  authorise  the  vendee  to 
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retain  the  price,  whilst  there  is  no  disturbance.  7  Mar  tiny  223;  Abat 
«.  Casteres,  3  N,  S,  220;  Exnicios  v.  Weiss,  /Airf.  480;  Gardere  v. 
Weiss,  /Am/.  352. 

The  new  Code  adds  to  the  contract  of  sale  a  new  clause,  which 
prevents  the  recovery  of  the  price,  in  a  case  in  which  it  was  legally 
demandable.  It  imposes  the  obligation  of  giving  security  for  return- 
ing it;  an  obligation,  in  every  instance  very  burdensome,  and  in  many 
impossible;  and  the  case  of  the  vendor  is  rendered  still  harder  by  his 
being  unable  to  recover  back  his  property,  while  he  cannot  claim  the 
price. 

The  suit  against  the  defendant  in  his  capacity  of  curator  to  the 
estate  of  Cooke,  cannot  affect  his  individual  property,  nor  the  rights 
of  King,  the  joint  owner  of  Cooke. 

Interest  was  properly  allowed  on  the  price  of  the  land. 

It  is  therefore  ordered,  &c.  that  the  judgment  of  the  district  court 
be  affirmed,  with  costs. 

Morse^  for  the  defendant. 
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